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No.  16,148. 
HUTTS  ET  AL.  V.  MaRTIN. 

AFPXAit. — Ntiiee  to  Oo^Parlia.— Supreme  Court  tnll  Relieve  Agaimt  Miatake. 
— Where  appellant's  failure  to  give  notice  of  the  appeal  to  his  co-party 
is  doe  to  accident  or  mistake,  the  appeal  will  not  be  dismissed,  but  an 
opportanitj  will  be  given  to  the  appellant  to  correct  his  error. 

From  the  Montgomery  Circuit  Court. 

L.  J.  Cappage  and  M.  D.  WhitCy  for  appellants. 
H,  H.  Dochterman  and  D.  SimmSy  for  appellee. 

Elliott^  C.  J. — This  action  was  instituted  by  John  B. 
Martin  against  Mark  O.  Hutts,  Henry  P.  Hutts,  Milton 
Hutts,  Joseph  HuttSy  Francis  Hutts^  Eliza  Whittaker  and 
William  Whittaker.  The  trial  court  found  that  all  of  the 
defendants  were  in  possession  of  the  land  to  which  Martin 
asserted  a  right,  and  that  they  claimed  title  adversely  to  him. 
The  court  found  and  adjudged  that  Martin  was  entitled  to 
the  land^and  to  recover  possession.  William  Whittaker  is 
not  made  a  party  to  the  appeal,  but  in  the  assignment  of 
errors  Elizabeth  Whittaker  is  named  as  an  appellant.     The 
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appellee  has  filed  a  motion  to  dismiss  the  appeal,  upon  the 
ground  that  two  of  the  defendants  below  and  co-parties  of 
the  appellants  are  not  made  parties  to  the  appeal. 

The  rule  requiring  notice  to  be  given  co-parties  is  not  a 
technical  one,  but,  on  the  contrary,  is  a  rule  of  substance  and 
importance.  The  presence  of  co-parties  on  appeal  is  essen- 
tial to  complete  jurisdiction,  so  that  the  question  of  co-parties 
is  one  of  a  jurisdictional  nature.  Our  statute  concerning 
co-parties  is  explicit  and  mandatory,  and  neither  the  court 
nor  the  parties  can  disregard  it.  Section  635,  R.  S.  1881. 
Notice  to  co-parties  is  imperatively  required.  Travellers 
Ins.  Co,  V.  Yov/ntj  98  lud.  454 ;  Goncannon  v.  Noble,  96  Ind. 
326 ;  Shultiea  v.  Keiaer,  95  Ind.  159;  Hunderlock  v.  Dundee, 
etc.,  Co.,  88  Ind.  139. 

The  common-law  rule  respecting  parties  was  more  strict 
than  that  prescribed  by  our  code.  It  is,  however,  not  always 
true  that  parties  to  the  record  or  parties  to  the  action  upon 
the  same  side  are  co-parties,  for  there  may  be  a  complete 
severance  of  interest  by  the  judgment  below,  or  the  parties 
to  the  action  or  record  may  not  be  parties  to  the  judgment. 

In  this  instance  Eliza  Whittaker  and  William  Whittaker 
are  co-parties  of  the  appellants,  for  the  action  is  to  recover 
possession  of  land,  and  the  trial  court  found  and  adjudged 
that  all  who  were  defendants  were  in  possession  of  the  land 
asserting  title  adversely  to  the  appellee,  and  among  the  de- 
fendants were  William  and  Eliza  Whittaker.  As  they  were 
co-parties,  the  appellants  should  have  given  them  notice  as 
the  law  requires. 

We  have  concluded  that,  although  the  appellants  have  not 
given  their  co-parties  notice,  the  appeal  ought  not  to  be  dis- 
missed. This  conclusion  is  asserted  by  us  for  the  reason  that 
the  appellants  have  shown  that  the  failure  to  make  necessary 
parties  was  due  to  accident  or  to  mistake  of  fact.  The  mis- 
take as  to  Eliza  Whittaker  is  simply  in  naming  her  Elizabeth 
Whittaker,  and  as  to  William  Whittaker,  the  mistake  is 
shown  to  have  been  caused  by  an  error  of  the  clerk  of  the 
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trial  court  in  making  out  the  transcript.  We  think  it  clear 
that  an  appellate  court  has  the  inherent  power  to  relieve 
against  accident  and  excusable  mistake  in  the  proper  case. 
Sraythe  v.  BosweU,  117  Ind.  365,  If  it  were  not  for  the  mis- 
take, the  motion  to  dismiss  the  appeal  should  be  sustained, 
inasmuch  as  all  parties  must  be  brought  in  within  the  time 
limited  for  appealing,  unless  accident,  fraud  or  excusable  mis- 
take is  affirmatively  shown.  Holloran  v.  Midland  R.  W^ 
Co.,  129  Ind.  274. 

Ordered  that  the  motion  to  dismiss  be  overruled,  that  the 
costs  of  the  motion  be  taxed  against  the  appellants,  and  that 
they  be  allowed  thirty  days  ia  which  to  correct  their  errors 

respecting  parties. 
Filed  Maroh  19, 1892. 


No.  14,988. 

Brickley  et  al.  t;.  Edwards  et  al. 

Practice. — Non  Est  Factum. — Heply. — FUa  ofEdoppeL — A  plea  of  non  tai 
faetum  closes  the  issues,  and  does  not  require  a  reply ;  but  a  reply  of  es- 
toppel may  be  pleaded  to  such  an  answer. 

Same. — Motion  to  Strike  Out  Pleading, — Overruling. — Orerruling  a  motion  to 
strike  out  a  pleading  is  not  such  an  error  as  will  reverse  the  case. 

PBOanssoRY  Note. — Payable  in  Bank. — Note  Executed  by  Illegal  Corporation, 
— ^The  maker  of  a  note,  payable  in  bank,  to  an  illegal  corporation, 
which  is  afterwards  annulled  by  a  decree  of  coart  is,  as  against  an  in* 
nocent  endorsee  of  the  note  for  yalue,  estopped  to  deny  its  existence  or 
its  capacity  to  contract. 

Estoppel. —  Third  Person  Itebjing  Upon  Correspondence  not  Addressed  to  Him, 
— A.  wrote  to  B.,  who  had  executed  a  note  payable  in  bank,  asking  him 
"if  the  note  was  all  right,"  and  if  it  would  "be  paid  at  maturity?'* 
B.  replied  on  the  back  of  the  letter  that  "  the  note  referred  to  is  all 
right,  and  will  be  paid  when  due."  The  letter  came  into  the  possession 
of  C,  who  purchased  the  note  before  it  was  due,  relying  upon  the  coiv 
respondence,  and  became  assignee  thereof. 

Held^  that  B.  was  not  estopped  to  set  up  any  defence  against  said  note  that 
existed  at  the  time  of  the  correspondence  as  against  C,  the  purchaser. 

Saue. — Special  and  General  Admissions  or  Declarations. — Admissions  or  dec- 
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larations  which  haye  been  acted  upon  bj  others  are  conclnsive  against 
the  party  making  them  in  all  cases  between  him  and  the  person  whose, 
conduct  he  has  thus  influenced,  whether  the  admissions  or  declarations 
are  made  in  express  language  to  the  person  himself,  or  are  made  in 
general  terms,  or  may  be  implied  from  the  open  and  general  conduct  of 
the  party.  Open  and  general  statements  of  a  party  may  be  considered 
as  addressed  to  everyone  who  may  have  occasion  to  act  upon  them. 

From  the  Huntington  Circuit  Court. 

X.  P.  Milligan  and  0,  W.  Whitelock,  for  appellants. 
H.  J.  Shirk,  L.  Walker,  W.  B.  MoClintio  and  /.  MUohdl, 
for  appellees. 

McBbide,  J. — The  appellee  was  plaintiff  below.  His 
complaint  charges  the  execution  of  a  note  by  the  appellant 
Andrew  J.  Brickley  on  January  25thy  1882,  payable  January 
25th,  1887,  to  the  Fort  Wayne,  Warren  and  Brazil  Railroad 
Company,  or  order,  at  the  First  National  Bank  of  Fort 
Wayne,  Indiana,  and,  also,  the  execution  by  both  appellants 
of  a  mortgage  on  certain  land  in  Huntington  county  to  se- 
cure the  note. 

It  also  alleges  the  assignment  of  the  note  and  mortgage 
before  maturity  to  the  appellee.  Prayer  for  judgment  for  the 
amount  due  on  the  note  and  for  foreclosure  of  the  mortgage. 

The  appellants  filed  an  answer  in  eight  paragraphs : 

1st.    A  joint  answer  of  general  denial. 

2d.  A  separate  answer  by  Andrew  J.  Brickley  of  non  eat 
factum,  verified. 

3d.  That  the  note  and  mortgage  were  procured  by  fraud, 
of  which  the  appellee  had  full  knowledge. 

4th.  That  the  note  and  mortgage  were  procured  by  fraud, 
and  were  without  consideration,  and,  after  they  were  signed, 
they  were  taken  and  carried  away  without  his  authority  or 
consent,  and  that  there  was  in  fact  no  such  corporation  as  that 
named  as  the  payee. 

5th.  That  the  note  and  mortgage  were  obtained  by  fraud, 
and  were  without  consideration,  of  which  facts  the  assignee 
had  fill!  knowledge  when  he  took  the  assignment. 
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6th.  That  the  note  and  mortgage  were  without  any  con- 
sideration whatever,  of  which  fact  the  appellee  had  full 
knowledge,  etc. 

7th.  That  the  note  was  procured  by  fraud,  that  when  it 
was  given  a  suit  was  pending  challenging  the  existence  of 
the  payee  as  a  corporation,  which  suit  was  afterward  prose- 
cuted to  e£fect,  and  a  judgment  rendered  adjudging  it  no  cor- 
poration, which  judgment  was,  on  appeal,  affirmed  by  the 
Supreme  Court,  and  that  the  appellee  had  knowledge  of  all 
of  said  facts  when  he  took  the  assignment.  This  answer  was 
verified. 

8th.   A  verified  denial  of  the  assignment. 

The  appellee  replied  in  six  paragraphs. 

The  first  is  addressed  to  the  second  paragraph  of  answer, 
*  that  of  non  est  factum.  It  alleges  that  on  the  day  the  note 
was  assigned  to  him  one  William  J.  Holman,  claiming  to  be 
the  President  of  the  Fort  Wayne,  Warren  and  Brazil  Rail- 
road Company,  presented  to  him  a  memorandum  in  writing 
directed  to  the  appellant  A.  J.  Brickley,  making  inquiry  as 
to  the  validity  of  the  note  and  mortgage,  said  inquiry  being 
signed  by  E.  H.  Shirk ;  that  on  the  opposite  page  thereof 
was  a  memorandum  signed  by  said  Brickley,  stating  that  the 
note  and  mortgage  referred  to  were  "  all  right,*^  and  would 
be  paid  at  maturity.  The  latter  memorandum  was  addressed 
to  "  Hon.  E.  H.  Shirk,^^  writer  of  the  letter  of  inquiry.  It 
was  further  alleged  that  said  writing  had  been  intrusted  to 
said  Holndan  by  said  Brickley  to  enable  Holman  to  negotiate 
the  note ;  that  the  appellee  relied  on  the  representations  in 
said  writing,  without  other  knowledge  of  the  facts,  and  pur- 
chased the  note  for  a  valuable  consideration  and  before  ma- 
turity, whereby  he  claimed  the  appellant  was  estopped  to 
deny  the  execution  of  the  note. 

The  second  paragraph  of  reply  was  addressed  to  the  third 
and  fourth  paragraphs  of  answer,  and  alleged  that  the  appel- 
lee purchased  the  note  before  maturity,  in  good  faith,  for  a 
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valuable  consideration,  and  without  knowledge  of  any  fraud 
in  its  procurement. 

The  third  paragraph  was  addressed  to  the  fifth  and  sixth 
paragraphs  of  answer,  and  denies  knowledge  of  any  want  of 
consideration,  and  alleges  that  be  purchased  the  note  before 
maturity,  in  good  faith  and  for  a  valuable  consideration. 

The  fourth  paragraph  is  addressed  to  the  seventh  paragraph 
of  answer,  and  also  alleges  that  the  note  was  assigned  to  him 
before  maturity,  for  value,  etc.,  and  that  he  had  no  knowl- 
edge of  the  action  to  annul  the  corporation,  or  of  the  fraud, 
or  that  the  payee  was  not  legally  incorporated. 

The  fifth  paragraph  was  addressed  to  all  of  the  answers 
except  the  first  and  and  second.  The  facts  pleaded  were  sub- 
stantially the  same  as  in  the  first  paragraph,  setting  out  the 
letter  to  Shirk  and  the  reply  by  Brickley.  ' 

The  sixth  was  a  general  denial,  addressed  to  all  except  the 
first,  second  and  eighth  paragraphs  of  answer. 

The  errors  assigned,  so  far  as  they  relate  to  the  pleadings, 
are,  that  the  court  erred  in  overruling  appellants'  motion  to 
strike  out  the  first  and  fourth  paragraphs  of  the  reply,  and 
in  overruling  appellants'  demurrer  to  the  second  and  fifth 
paragraphs  of  reply.  - 

The  ground  upon  which  the  appellants  insist  that  the  court 
erred  in  refusing  to  strike  out  the  two  paragraphs  of  reply, 
is  that  they  were  both  addressed  to  pleas  of  non  est  factum^ 
and  that  a  plea  of  non  est  factum  closes  the  issues,  and  does 
not  admit  of  a  reply.  It  is  true  that  a  plea  of  non  est  factum 
closes  the  issues,  and  does  not  require  a  reply.  It  does  not 
follow,  however,  that  a  reply  may  not  be  proper.  A  reply 
of  estoppel  may  be  pleaded  to  an  answer  of  nan  est  factum, 
Pattison  v.  Norris,  29  Ind.  165 ;  Rudd  v.  MaUhews,  79  Ky. 
479.  Webb  v.  Gorbin,  78  Ind.  403,  is  not  in  conflict  with 
this.  The  court  did  not  err  in  refusing  to  strike  out  the  re- 
plies. But,  if  it  had,  the  cause  could  not  be  reversed  upon 
that  ground.  A  cause  will  not  be  reversed  because  of  the 
refusal  of  the  court  to  strike  out  a  pleading.     OUy  of  Craw- 
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forddvUle  v.  Boots,  76  Ind.  32 ;  Smith  v.  Martin,  80  Ind. 
260 ;  Lake  Erie,  etc.,  R.  W.  Co.  v.  Kinsey,  87  Ind.  614  ; 
Hoke  V.  Applegaie,  92  lud.  570. 

It  is  unnecessary  for  us  to  consider  in  tbis  connection  the 
sufficiency  of  tlie  seventh  paragraph  of  answer  as  a  plea  of 
non  est  factum.  Nor  did  the  motion  to  strike  out  raise  any 
question  as  to  the  sufficiency  of  the  reply  of  estoppel.  A 
motion  to  strike  out  does  not  perform  the  office  of  a  de- 
murrer. 

The  court  did  not  err  in  overruling  the  demurrer  to  the 
second  paragraph  of  reply  to  the  third  and  fourth  para- 
graphs of  answer^  The  averments  of  the  fraud,  by  which  it 
is  alleged  the  execution  of  the  note  and  mortgage  were  pro- 
cured, are  not  sufficient  to  bring  either  of  the  paragraphs  of 
answer  within  the  rule  of  Cline  v.  Guthrie,  42  Ind.  227, 
upon  which  the  appellant  relies..  It  is  not  alleged  that  the 
appellant  was  deceived  as  to  the  character  of  the  papers  he 
executed.  He  knew  he  was  making  a  note  and  a  mortgage. 
Nor  are  the  averments  that  they  were  taken  away  without 
his  authority  or  consent  sufficient  to  bring  the  facts  pleaded 
within  the  rule  of  that  case.  Neither  of  the  answers  is  ver- 
ified. They  do  not  call  in  question  the  execution  of  the 
note  and  mortgage,  but  seek  to  avoid  them  because  of  the 
jdleged  fraud  of  the  parties  who  procured  their  execution, 
and  the  alleged  knowledge  of  the  appellee  of  the  fraud. 
As  against  t\Le  payee  or  one  chargeable  with  notice  they 
plead  a  good  defence.  The  note  being  payable  at  a  bank  in 
this  State,  none  of  the  facts  thus  pleaded  can  avail  against  a 
bona  fide  endorsee  for  value  who  acquired  it  before  due.  So, 
also,  of  the  averments  of  the  non-existence  of  the  corpora- 
tion. Having  contracted  with  it  as  a  corporation  he  is,  as 
against  an  innocent  endorsee  of  the  note,  estopped  to  deny 
its  existence,  or  its  capacity  to  contract.  .  Smelser  v.  Wayne, 
^tCf  T.  P.  Oo.,  82  Ind.  417 ;  Jones  v.  Kokomo  Building  Ass^n, 
77  Ind,  340  ;  BeaUy  v.  Bartholomew,  etc.,  Society ,  76  Ind.  91 ; 
Baker  v.  Nef,  73  Ind.  68 ;  Snyder  v.  Studebaker,  19  Ind. 
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462 ;  MeUcd  v.  Oermatiy  etCj  Society,  16  Ind.  181 ;  HecLsUm 
V.  Oincinnati,  etc.,  E.  B,  Co.,  16  Ind.  275. 

The  fifth  paragraph  of  reply  was^  as  we  have  heretofore 
said,  a  reply  of  estoppel^  and  was  pleaded  to  all  of  the  sev* 
eral  paragraphs  of  answer  except  the  first  and  second.  *  It 
was  based  apon  the  following  writings : 

**  Peru,  Ind.,  April  1st,  1882. 
"Ifr.  Andrew  J.  Brickley,  Markle,  Ind. : 

"  Dear  Sir  :  William  J.  Holman,  of  Fort  Wayne,  wishes 
to  negotiate  with  us  for  a  loan,  or  rather  the  sale  of  a  note 
of  yours  for  ($2,000)  two  thousand  dollaro,  dated  June  25th, 
1882,  payable  to  the  Fort  Wayne,  Warreuf  and  Brazil  Bail* 
road  Company,  maturing  January  25th,  1887,  and  secured 
by  mortgage  of  the  same  date  of  note,  on  one  hundred  acres 
of  land,  being  a  part  of  your  home  fiirm  opposite  the  town 
of  Markle,  in  Huntington  county,  Indiana,  and  recorded 
February  4th,  1882,  in  book  S,  page  297  of  mortgage  records 
of  Huntington  county.  We  wish  to  know  if  the  note  is  all 
right,  and  will  be  paid  at  maturity,  and  interest  as  it  be- 
comes due.     Please  answer  on  opposite  page  and  oblige. 

''  E.  H.  Shirk." 

Indorsed  upon  the  back  of  the  foregoing  was  the  fol- 
lowing : 

"Markle,  Ind.,  April,  1882. 
''Hon.  E.  H.  Shirk  : 

"  Dear  Sir  :  Yours  on  opposite  page  received.  The 
note  and  mortgage  referred  to  are  all  right,  and  will  be  paid 
when  due.  There  are  no  other  liens  against  the  land  mort* 
gaged.  A.  J.  Brickley. 

"  Witness :        W.  J.  HoLMAN. 

"  William  Allen. 

"  L.  P.  HoLMAN." 

It  is  alleged  in  the  reply  that  the  holder  of  the  note.  Hoi- 
man,  offered  it  for  sale  to  E.  H.  Shirk  and  the  appellee,  who 
were  respectively  president  and  assistant  cashier  of  the  First 
National  Bank  of  Peru ;  that  thereupon  Shirk  addressed  the 
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foregoing  letter  to  the  appellant,  who  thereafter  signed  and 
delivered  to  Holman  the  reply  for  the  purpose  of  aiding  him 
in  negotiating  and  selling  the  note  and  mortgage.  It  is  not 
averred  that  Brickley  had  any  knowledge  of  the  relations 
existing  between  Shirk  and  the  appellee,  or  of  their  connec- 
tion with  the  bank,  nor  is  it  averred  that  Brickley  had  any 
knowledge  of  Holman's  intention  to  try  to  sell  the  note  and 
mortgage  to  the  appellee,  nor  to  any  person  other  than  to 
Shirk,  nor  is  it  averred  that  his  purpose  was  to  aid  him  gen- 
erally in  an  effort  to  sell  them,  or  to  sell  them  to  any  person 
other  than  to  Shirk.  For  some  reason  not  disclosed  by  the 
pleading,  Shirk  did  not  take  the  note,  but  the  appellee  did, 
and  insists  that  while  the  written  statement  of  Brickley  was 
addressed  to  Shirk,  he  was  authorized  to  and  did  rely  upon 
its  statements  when  he  purchased  and  took  the  assignment 
of  the  note,  and  that  the  appellant  is  thereby  estopped  to 
defend  against  him,  either  on  the  ground  of  fraud  in  the 
procurement  of  the  note,  or  on  the  ground  that  he  did  not 
execute  it.  This  claim  appellee's  counsel  base  on  the  ground 
that  the  statements  that  the  note  and  mortgage  were  all 
right,  and  would  be  paid  when  due,  were  general  statements, 
without  qualification,  not  made  confidentially,  but  delivered 
to  a  party  who  he  knew  was  endeavoring  to  effect  a  sale  of 
the  note  for  the  purpose  of  aiding  him  in  the  sale. 

The  rule  relating  to  declarations  of  the  character  in  ques- 
tion is  correctly  stated  in  an  authority  cited  and  quoted  by 
counsel  for  the  appellee  thus :  ^^  A  declaration  made  to  one 
party  can  rarely  operate  as  an  estoppel  in  favor  of  another. 
Where,  however,  a  declaration  or  admission  is  so  general  in 
its  terms  or  made  under  such  circumstances  as  to  indicate 
that  it  was  intended  to  reach  or  influence  third  persons,  or 
the  community  at  large,  the  estoppel  will  be  carried  so  far 
as  to  protect  every  one  who  may  be  presumed  to  have  acted 
on  or  been  governed  by  it.''  2  Smith  Leading  Cases,  Star  p. 
799,  note  to  Duchess  of  Kingston's  case. 

Admissions  which  have   been  acted  upon  by  others  are 
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conclusive  against  the  party  making  them  in  all  cases  be- 
tween him  and  the  person  whose  conduct  he  has  thus  in- 
fluenced. This  is  true  whether  the  admission  or  declaration 
is  made  in  express  language  to  the  person  himself^  or  is  made 
in  general  terms^  or  may  be  implied  from  the  open  and  gen- 
eral conduct  of  the  party.  His  open  And  general  statements 
may  be  considered  as  addressed  to  every  one  who  may  have 
occasion  to  act  upon  them.  2  Greenleaf  Ev.,  section 
207.  Does  the  statement  addressed  by  the  appellant  to 
Shirk  fall  within  this  rule?  We  think  it  does  not.  Upon 
its  face  it  is  addressed  to  Shirk  alone.  It  is  in  response  to  a 
personal  letter  addressed  to  him  by  Shirk.  An  examination 
of  the  authorities  cited  by  the  appellee  will  show  that  they 
do  not  support  his  contention. 

Diokeraon  v.  Golgrove,  100  U.  S.  578,  is  cited  as  being 
similar  to  the  case  at  bar.  In  that  case  t\^e  writer  of  a  let- 
ter to  one  person  is  held  to  have  estopped  himself  to  claim 
any  interest  in  certain  land  as  against  a  third  person  to  whom 
the  contents  of  the  letter  had  been  communicated.  An  ex- 
amination of  the  case  discloses  the  fact  that  in  the  letter  itself 
the  writer  expressly  authorizes  the  communication  of  his  dis- 
claimer of  any  interest  in  the  land  to  the  third  person,  and 
that  this  was  done  and  had  been  acted  upon.     Page  580. 

Weyh  V.  Boylan,  85  N.  Y.  394,  is  also  cited.  In  that  case 
the  maker  of  a  note  and  mortgage  was  held  to  be  estopped 
to  defend  on  the  ground  of  usury  against  one  who  had  pur- 
chased them,  relying  upon  a  certificate  in  some  respects  sim- 
ilar to  that  made  by  the  appellant  in  this  case.  Instead, 
however,  of  being  addressed  to  any  particular  person,  or 
written  in  response  to  any  special  inquiry,  it  was  a  certificate, 
general  in  its  terms,  and  addressed  to  no  one.  While  it  con- 
tained a  statement  that  the  writer  knew  of  a  contemplated 
assignment  to  certain  persons,  it  also  contained  the  general 
statement  that  ^^  It  will  be  good  and  valid  in  the  hands  of 
an  assignee." 

The  note  and  mortgage  were  in  fact  assigned  to  the  per- 
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sons  named  in  the  statement^  and  by  them  to  the  parties  who 
sought  to  enforce  it.  While  we  tlhink  that  case  was  correctly 
decided^  we  do  not  think  it  sustains  appellee^s  claim  in  the 
case  at  bar.  The  cases  of  Mitchell  v.  Reed.  9  Cal.  204,  and 
Horn  V.  Ccle^  51  N.  H.  287,  are  also  cited.  In  our  opinion 
neither  of  those  cases  was  correctly  decided,  and  we  decline 
to  recognize  them  as  authority.  In  the  first  case,  Mitchell 
was  a  merchant  engaged  in  the  sale  of  groceries  and  liquors. 
His  business  was  conducted  by  a  clerk,  one  Haskell.  Mitchell 
was  a  Son  of  Temperance,  and  not  wishing  it  known  that  he 
dealt  in  liquors,  said  that  the  liquors  in  the  store  belonged 
to  Haskell,  who  sold  them  without  his  consent.  This  com- 
ing to  the  knowledge  of  a  creditor  of  Haskell,  he  commenced 
attachment  proceedings  against  Haskell,  and  Reed,  a  con- 
stable, seized  the  liquors  as  Haskell's.  It  was  held  that  the 
public  statements  made  by  Mitchell  estopped  him  to  claim 
the  liquors.  It  was  not  shown,  however,  that  the  creditor 
had  given  credit  to  Haskell  upon  the  strength  of  his  reputed 
ownership  of  the  property,  nor  is  it  shown  that  he  was  in  any 
manner  influenced  by  Mitchell's  statements, or  knew  of  them 
until  the  time  when  he  commenced  the  attachment  proceed- 
ings. 

The  case  of  Horn  v.  Q>fe,  sujpra^  rests  upon  grounds  equally 
untenable.  It  is,  however,  an  interesting  and  instructive 
case,  citing  and  reviewing  a  very  large  number  of  cases  cov- 
ering the  general  modern  doctrine  of  estoppel  in  pais,  and 
while  we  can  not  approve  of  the  conclusion  reached  on  the 
facts  disclosed,  we  commend  the  learned  and  discriminating 
discussion  of  the  cases  cited. 

As  was  said  by  the  Supreme  Court  of  Connecticut  in  JKn- 
ney  v.  Whiton,  44  Conn.  262  (26  Am.  Rep.  462)  :  "  It  seems 
to  us  to  be  an  unsafe  doctrine  to  adopt,  that  a  person  who  gets 
at  second-hand  a  declaration  not  intended  for  the  public  and 
not  intended  for  him,  may  act  upon  it  as  safely  as  the  person 
to  whom  the  declaration  was  addressed,  and  for  whom  alone 
it  was  intended.     Where  the  declaration  was  intended  only 
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for  the  person  to  whom  it  was  addressed  the  party  making 
it  has  assumed  no  obligation  to  any  other  person/' 

In  our  opinion  the  appellee  is  not  entitled  to  avail  himself 
of  the  statements  contained  in  the  letter  addressed  tQ  Shirk 
for  the  purpose  of  an  estoppel  in  pais  against  the  appellant. 
See,  also,  ilayenbarg  v.  Haynes,  50  N.  Y.  675 ;  Tovmsend 
Savings  Bank  v.  Todd,  47  Conn.  190. 

The  court  erred  in  overruling  the  demurrer  to  the  fifth 
paragraph  of  reply. 

We  think  it  unnecessary  to  consider  or  pass  upon  the  re* 
maining  errors  assigned  and  discussed  by  the  appellant. 
They  arc  such  as  may  not  and  probably  will  not  arise  on  an- 
other trial  of  the  cause. 

The  appellee  has  assigned  several  cross-errors.  Of  these, 
only  two  are  discussed.  Through  what  was  probably  inad- 
vertence, one  of  these  presents  no  question  for  consideration. 
The  court  sustained  a  demurrer  to  the  first  paragraph  of 
reply,  which  was  addressed  to  the  second  paragraph  of  an- 
swer, and  overruled  a  demurrer  to  the  second  paragraph  of 
reply.  We  have  considered  that  ruling  on  assignment  of 
error  by  the  appellant. 

Counsel  assign  as  cross-error  that  the  court  sustained  a  de- 
murrer to  the  second  paragraph  of  reply.  In  our  opinion 
the  court  erred  in  sustaining  the  demurrer  to  the  fourth  par- 
agraph of  reply.  This  was  pleaded  to  the  verified  seventh 
paragraph  of  answer.  This  paragraph  of  answer  was  evi- 
dently intended  as  a  special  plea  of  non  est  factum.  The  facts 
pleaded  were  not  sufficient  to  negative  the  execution  of  the 
note,  and  it  was  not  good  as  a  plea  of  non  est  factum. 

It  was,  however,  a  good  plea  in  bar,  but  the  replication  to 
it  was  sufficient.  It  is  unnecessary  to  state  the  reasons  that 
lead  us  to  this  conclusion,  further  than  to  refer  to  what  we 
have  said  as  to  the  sufficiency  of  the  second  paragraph  of 
reply. 

Because  of  the  errors  of  the  court  in  overruling  the  de- 
murrer to  the  fifth  paragraph  of  reply,  and  in  sustaining  the 
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demurrer  to  the  foartb  paragraph,  the  cause  is  reversed,  with 
instructions  to  the  circuit  court  to  grant  a  new  trial,  and  to 
proceed  in  accordance  with  this  opinion. 
Filed  March  17, 1892. 


No.  16,379. 

Miller  v.  Habdt  et  al. 

PftAcncs. — Errmeoudy  SuMaining  Demmrer  to  Reply, — SpeeUd  FMingt  of 
Fact  Owing  Error, — Error  occasioned  by  improperly  sustaining  a  de- 
murrer to  a  reply  is  cured  if  the  special  finding  of  facts  show  that  the 
plaintiff  was  not  depriyed  of  putting  his  whole  case  into  the  record  for 
review  by  the  Supreme  Court. 

Bafkbxtptcy. — ForedotiUTtcf  Mortgage  on  Landt  o/EUcUe  Pending  Bankruptcy 
Drooeeding$,-^l[  suit  be  brought  against  a  bankrupt,  pending  his  pro- 
ceedings in  bankruptcy,  to  foreclose  a  mortgage  upon  land  which  he 
has  assigned  to  his  assignee  in  bankruptcy,  and  the  assignee  represents 
to  the  United  States  Court,  in  which  the  proceedings  in  bankruptcy  are 
pending,  that  the  lands  ought  to  be  abandoned  because  of  no  value  to 
the  estate  in  bankruptcy,  and  the  court  so  orders,  the  foreclosure  will  be 
binding  upon  all  who  are  parties  to  it.  * 

Bes  Judicata. — AU  Defences  Must  be  FUad  in  Forcdoture  Proeeedings, — ^In 
a  foreclosure  proceeding  the  defendant  must  set  up  all  defences  he  is 
entitled  to  or  he  will  be  barred. 

From  the  Montgomery  Circuit  Conrt. 

O.  D.  Hurley  and  M.  E.  Clodfeltery  for  appellant. 
H,  H,  Dochtermany  A.  W.  Galdwdl  and  /•  L.  OaldweB,  for 
appellees. 

MiLLEB^J. — The  appellant  filed  her  complaint  in  four 
paragraphs,  against  the  appellees.  Demurrers  were  sustained 
to  the  second  and  third  paragraphs^  and  these  ralings  are 
complained  of  in  this  court. 

The  first  paragraph  of  complaint  was  in  the  ordinary  form, 
authorized  by  the  code,  for  the  recovery  of  real  estate,  dam- 
ages for  its  detention,  and  for  rents  and  profits. 
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The  second  and  third  paragraphs  are  each  for  the  recovery 
of  the  same  tracts  of  laud  described  in  the  first. 

The  appellant  was  entitled  to  introduce  all  the  evidence 
under  the  first  paragraph  that  would  have  been  admissible 
under  either  the  second  or  third,  and  the  special  finding  of 
facts  made  by  the  court  shows  that  she  did,  in  fact,  intro<* 
duce  evidence  to  establish  the  cause  of  action  set  forth  in 
these  paragraphs,  and  that  the  facts  so*  proven  are  included 
in  the  facts  found  by  the  court. 

The  fourth  paragraph  of  complaint  sought  a  redemption 
of  the  same  land  from  a  sale  on  the  foreclosure  of  a  mort- 
gage executed  by  the  appellant  and  her  husband  to  one 
Byrns,  alleging,  among  other  things,  that  the  defendants^ 
claiming  under  the  mortgage  sale,  had,  while  in  possession 
of  the  land,  received  rents  and  profits.  To  this  paragraph 
one  answer  was  filed  claiming  that  such  defendants,  while  in 
possession,  had  paid  out  and  expended  large  sums  of  money 
for  lasting  and  valuable  improvements,  and  for  other  speci- 
fied purposes,  which  were  necessary  to  the  preservation  of 
the  property. 

A  demurrer  was  overruled  to  this  paragraph  of  answer^ 
and  this  is  assigned  as  error. 

The  court  found  specially  the  facts  upon  which  the  plain- 
tifi^  predicated  her  right  of  recovery,  and  concluded  and  ad- 
judged that  she  was  not  entitled  to  redeem.  The  appellant^ 
therefore,  was  not  barred  by  the  ruling  of  the  court  upon 
this  demurrer. 

If  the  court  had  found  that  the  appellant  was  entitled  to 
redeem,  and  it  had  thus  been  found  necessary  to  have  an  ac- 
counting of  rents  and  profits  on  the  one  hand,  and  expendi- 
tures for  necessary  improvements  on  the  other,  a  very  dif- 
ferent question  would  be  presented. 

Some  objections  are  urged  to  another  pai*agraph  of  answer 
which  sets  up  title  in  the  defendants,  founded  upon  the  fore- 
closure of  a  mortgage  executed  by  the  appellant  and  her 
husband.     We  are  satisfied  that  the  facts  therein  set  forth 
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are  well  pleaded^  and  the  other  objections  will  be  considered 
hereafter. 

We  do  not  consider  it  necessary  to  review  the  rulings  of 
the  court  in  sustaining  demurrers  to  the  paragraphs  of  reply, 
for  the  reason  that  we  find  that  all  the  facts  therein  relied 
upon  are  fully  set  forth  in  the  special  finding  of  the  facts 
made  by  the  court,  upon  which  finding  conclusions  of  law 
were  stated  and  excepted  to  by  the  appellant.  It  thus  af* 
firmatively  appears  that  the  appellant  has  not  been  deprived 
of  the  privilege  of.  putting  her  whole  case  into  the  record 
for  review  by  this  court.  Having  excepted  to  the  conclu* 
sions,  she  is  entitled  to  a  ruling  upon  them  that  will  give  her 
all  the  benefit  to  which  the  fiicts  entitle  her,  and  she  is,  there* 
fore,  not  injured  by  the  ruling  of  the  court  in  sustaining  de- 
murrers  to  her  replies,  even  if  the  rulings  were  erroneous* 
State,  ex  rrf.,  v.  Vogel,  117  Ind.  188. 

A  synopsis  of  so  much  of  the  special  findings  as  are  neo<* 
essary  to  present  the  legal  questions  involved  is  as  follows : 

The  plaintiff,  Elizabeth  Miller,  was,  and  had  been  for  many 
years,  the  wife  of  one  John  M.  Miller,  who,  on  and  prior  to 
the  10th  day  of  December,  1877,  was  the  owner  of  three 
hundred  and  fifty-nine  acres  of  real  estate  in  Montgomery 
county. 

At  the  September  term,  1877,  of  the  Montgomery  Circuit 
Court,  the  plaintiff  obtained  a  judgment  against  her  husband 
ibr  $13,348.84.  Subsequently  this  land  was  levied  upon  and 
sold  upon  an  execution  on  this  judgment  to  the  plaintiff  for 
$3,055.20,  and,  the  land  not  being  redeemed,  she  obtained  a 
sheriff's  deed  for  the  same  on  the  11th  day  of  November, 
1878,  which  deed  was  in  due  time  recorded. 

On  the  10th  day  of  December,  1877,  John  M.  Miller  was, 
upon  the  petition  of  two  of  his  creditors,  adjudged  to  be  a 
bankrupt,  and  Henry  C.  Adams  was  duly  appointed  his  as- 
signee in  bankruptcy.  In  April,  1878,  Adams,  as  such  as- 
signee, filed  his  ex  parte  petition  in  the  United  States  District 
Court  for  an  order  for  the  sale  of  the  lands  of  the  bankrupt. 
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to  make  assets  for  the  payment  of  his  debts.  That  afterwards 
an  order  was  made  by  the  court  for  the  sale  of  the  land^  and 
it  was,  on  the  8th  day  of  April,  1878,  sold  to  Granville  M. 
Ballard,  subject  to  existing  liens,  for  the  sum  of  $60^  and  the 
sale  reported  to  and  confirmed  by  the  court.  In  September, 
1889,  Ballard  sold  and  conveyed  the  land  to  the  plaintiff,  and 
at  the  same  time  assigned  to  her  all  his  claims  for  rents  and 
profits  of  the  land  accruing  subsequent  to  his  purchase.  On 
the  31st  day  of  May,  1878,  Miller  received  his  discharge  in 
bankruptcy.  That  on  the  26th  day  of  August,  1876,  Miller 
and  wife  executed  a  mortgage  on  the  land  to  secure  a  loan  of 
$5,000  to  one  Ainsworth  H.  Byms.  That  on  the  16th  day  of 
February,  1878,  the  debt  for  which  the  mortgage  was  ex- 
ecuted being  due  and  unpaid,  Byms  filed  his  petition  in  the 
United  States  District  Court  asking  for  leave  to  proceed  in 
the  Montgomery  Circuit  Court  against  the  assignee  to  fore- 
close his  mortgage  during  the  pendency  of  said  proceedings 
in  bankruptcy.  That  said  assignee  made  on  the  back  of  said 
petition  the  following  indorsement,  to  wit:  ^^On  account 
of  the  amount  of  encumbrance  on  the  real  estate,  do  not 
think  anything  can  be  made  for  general  creditors,  and  recom- 
mend that  no  expense  be  incurred  in  defending;  that  the 
same  be  abandoned.  HfiKRY  C.  Adams.'' 

That  afterwards  the  said  district  court,  in  pursuance  of 
said  petition  and  endorsement  thereon,  duly  made  and  en- 
tered the  following  order  and  decree,  to  wit :  "  Ordered  on 
the  above  petition  the  assignee  to  relinquish  and  abandon 
all  the  title  to  said  real  estate  now  vested  in  him  by  virtue 
of  the  deed  of  bankruptcy  herein,  provided  said  mortgagee 
releases  said  estate  from  further  liability  on  account  of  said 
mortgage.''  That  pursuant  to  this  consent,  and  during  the 
pendency  of  the  proceedings  in  bankruptcy,  Byrns  instituted 
a  suit  in  the  Montgomery  Circuit  Court  for  the  foreclosure  of 
the  mortgage,  making  the  plaintiff,  her  husband  and  the  as- 
signee in  bankruptcy,  parties  defendant.  That  afterward  such 
proceedings  were  had  in  the  cause  as  that  a  judgment  for  fore- 
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closure  was  duly  entered  upon  default  and  the  lands  sold  on 
the  6th  day  of  April^  1878,  to  Byrns  for  $5,868.85  and  a 
certificate  of  purchase  issued  to  him  by  the  sheriff,  and,  the 
land  not  having  been  redeemed,  a  sheriff's  deed  was,  on  the 
8th  day  of  April,  1879,  duly  executed  to  the  holder  of  the 
certificate,  and  possession  of  the  lands  taken  by  the  grantee ; 
that  Byrns  never  at  any  time  filed  any  claim  in  the  court  of 
bankruptcy  against  the  estate  of  John  M.  Miller  on  account 
of  the  indebtedness  represented  by  this  mortgage,  or  for  any 
part  of  the  same. 

That  prior  to  the  commencement  of  this  suit,  and  before 
she  obtained  the  deed  from  Ballard,  the  plaintiff  offered  to 
redeem  the  real  estate  from  Byrns  by  tendering  to  him  the 
amount  of  the  judgment,  interests  and  costs  in  .said  fore- 
closure suit.  That  the  offer  was  made  after  the  year  for  re- 
demption had  expired,  and  in  pursuance  of  a  promise  made 
by  Byrns  that  he  would  accept  the  amount  of  said  judgment, 
interest  and  costs  and  let  her  have  the  land. 

Upon  these  facts  the  court  stated  the  following  conclu- 
49ions  of  law : 

(1)  That  the  plaintiff  is  not  entitled  to  recover  possession 
of  the  land  in  controversy ;  (2)  that  the  plaintiff  is  not  en- 
titled to  redeem  from  the  Byrns  mortgage  for  the  reason  that 
the  judgment  foreclosing  said  mortgage  is  binding  and  con- 
clusive upon  all  who  were  made  parties  to  the  foreclosure 
isuit,  and  upon  all  persons  claiming  under  them;  (3)  that  the 
action  is  not  based  upon  any  promise  or  agreement  to  be 
permitted  to  redeem,  and  any  such  agreement  which  may 
have  been  made  can  not  avail  the  plaintiff  in  this  action ; 
{4)  that  the  defendants  are  entitled  to  recover  their  costs 
of  and  from  the  plaintiff. 

We  are  satisfied  that  the  court  did  not  err  in  its  conclu- 
sions of  law. 

It  appears  that  the  lands  in  controversy  were,  prior  to  the 
time  when  the  appellant  obtained  her  judgment  and  sheriff's 
You  131.— 2 
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deed,  and  prior  to  the  institution  of  the  bankruptcy  pro- 
ceedings, under  which  she  claims  title,  encumbered  by  a 
mortgage  executed  by  herself  and  husband  ;  that  the  mort- 
gagors having  failed  to  pay  the  mortgage  debt,  it  was  fore- 
closed, the  land  sold  to  those  under  whom  the  appellants 
claim  title,  and  no  redemption  having  been  made,  within  the 
time  allowed  by  law,  a  sheriff's  deed  was  executed  to  the 
purchaser,  and  possession  taken  of  the  property. 

No  reason  has  been  given,  and  we  can  conceive  of  none, 
why,  if  the  proper  parties  were  made  and  the  foreclosure 
and  sale  regular,  this  would  not  give  the  appellees  a  good 
title  to  the  land  as  against  the  mortgagors  and  all  persona 
claiming  title  under  them,  or  either  of  them,  acquired  sub- 
sequent to  the  execution  of  the  mortgage. 

The  finding  shows  that  the  appellant,  her  husband,  and  his 
assignee,  were  before  the  court,  and  called  upon  to  disclose 
any  interest  they  might  have  in  the  property.  Not  having 
done  so,  if  the  court  had  jurisdiction  of  the  subject-matter 
of  the  action,  they  are  concluded  by  the  decree.  Adair  v. 
Mergentheim,  114  Ind.  303 ;  Hoes  v.  Boyer,  108  Ind.  494; 
Craighead  v.  Datton,  105  Ind.  72;  Barton  v.  AndevBon,  104 
Ind.  578. 

The  only  objection  much  urged  by  the  appellant  to  the 
forclosure  proceedings  is  the  claim  that,  inasmuch  as  John  M. 
Miller  had  been  adjudged  a  bankrupt,  and  an  assignee  ap- 
pointed, the  Montgomery  Circuit  Court  was  without  juris- 
diction to  entertain  the  foreclosure  proceedings. 

We  do  not  feel  called  upon  to  examine  and  pass  upon  the 
question  of  the  effect  of  a  judgment  rendered  by  a  State 
court  in  a  proceeding  to  foreclose  a  mortgage,  instituted  dur- 
ing the  pendency  of  bankruptcy  proceedings  without  the  con- 
sent of  the  court  of  bankruptcy,  where  the  assignee  was  made 
a  party,  and,  without  questioning  the  jurisdiction  of  the  court, 
suffers  a  judgment  by  default  to  be  taken,  for  such  is  not  the 
case  before  us. 

It  affirmatively  appears  that  upon  petition  made  to  the 
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court,  and  upon  the  advice  of  the  assignee,  the  court  ordered 
the  assignee  to  relinquish  and  abandon  all  claim  to  the  real 
estate  upon  condition  that  the  mortgagee  release  the  estate 
from  further  liability.  The  Montgomery  Circuit  Ct>urt  was 
a  court  of  general  jurisdiction,  and  when  the  assignee  in 
bankruptcy  relinquished  the  property  to  the  encumbrancers, 
its  jurisdiction  to  entertain  the  suit  to  foreclose  was  full  and 
complete.  McHenry  v.  La  SocietCf  95  U.  S.  58 ;  Jones  Mort., 
section  1232,  and  cases  cited. 

We  do  not  regard  the  filing  of  a  release  of  the  estate  of 
Miller  by  Byrns  as  a  condition  precedent  to  the  institution 
of  his  foreclosure  suit. 

The  findings  show  that  he  did  comply  with  the  terms  of 
the  order.  The  beginning  of  his  suit  in  foreclosure  was  of 
itself  an  acceptance  of  the  conditions  of  the  order,  and  was 
doubtless  sufficient  to  have  prevented  his  claiming  a  share 
of  the  assets  in  the  hands  of  the  court  for  any  deficiency  that 
might  have  existed  after  exhausting  the  mortgaged  property. 

The  appellant  was  a  party  to  the  proceedings  in  foreclosure^ 
and  if  there  was  any  defect  on  the  part  of  Byrns  in  comply- 
ing with  the  order  of  the  court,  it  was  incumbent  upon  her 
to  make  the  objection  then  or  never ;  failing  to  do  so  she  was 
concluded  from  questioning  the  jurisdiction  of  the  courts 
whatever  might  be  its  efiect  on  the  assignee. 

This  disposes  of  all  the  questions  to  which  our  attention 
has  been  called  by  counsel  for  the  appellant. 

Judgment  affirmed. 

filed  Jan.  12, 1892 ;  petition  for  a  rehearing  oyerraled  March  19, 1892. 
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No.  16,680. 

Collins  v.  Cobnwell  et  al. 

Praotiob. — Striking  Out  ExhibiL — In  order  to  present  a  question  on  a  rul- 
ing striking  out  an  exhibit  to  a  complaint,  the  exhibit  struck  out  must 
be  brought  into  the  record  by  bill  of  exceptions. 

MoRTQAaB. — BeformaHon,—Muiual  Mistake, — Where  a  husband  joins  his 
wife  in  signing  and  acknowledging  a  mortgage  on  the  wife's  real  estate, 
but,  bj  mutual  mistake,  the  husband's  name  is  omitted  from  the  con- 
veying clause,  the  mortgagee  is  entitled  to  have  the  mortgage  reformed. 

From  the  Dearborn  Circuit  Court. 

H.  D.  MeMuUen  and  W,  R.  Johnston,  for  appellant. 
J.  K,  ThompaoUj  for  appellees. 

Oldb^  J. — This  was  an  action  brought  by  the  appellant, 
Marcus  Collins,  against  the  appellees,  Mary  Cornwell  and 
Levi  E.  Cornwell^  husband  of  the  said  Mary,  for  judgment  on 
a  note,  and  for  the  foreclosure  of  a  mortgage  securing  thesame. 

Issues  were  joined  and  a  trial  had,  resulting  in  a  judg* 
ment  in  the  appellant's  favor  upon  the  note ;  and  the  conten* 
tion  arises  over  the  right  to  a  foreclosure  of  the  mortgage. 

There  was  a  motion  made  by  the  appellee  Mary  Cornwell 
to  strike  out  the  exhibit  to  the  first  paragraph  of  the  com* 
plaint,  which  motion  was  sustained,  and  the  ruling  is  as- 
signed,  as  error. 

There  is  no  question  presented  by  this  assignment.  To 
have  saved  the  question  the  exhibit  struck  out  should  have 
been  brought  into  the  record  by  bill  of  exceptions,  and  this 
was  not  done. 

The  next  question  presented  arises  on  the  ruling  of  the 
court  in  sustaining  a  demurrer  to  the  second  paragraph  of 
the  complaint  asking  for  a  reformation  and  foreclosure  of 
the  mortgage. 

The  mortgage  is  in  the  usual  form,  terminating  as  follows : 
*^  In  witness  whereof  the  mortgagors  have  hereunto  set  their 
hands  and  seals  this  31st  day  of  March,  1885,^' — and  is  signed 
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by  both  Mary  Cornwell  and  her  husband,  Levi  E.  Corn- 
well,  and  both  of  their  names  appear  in  the  certificate  of 
the  notary  public,  he  certifying  that  both  appeared  and  ac- 
knowledged  the  execution  of  the  mortgage.  The  paragraph 
of  the 'complaint  contains  proper  averments  showing  the 
agreement  to  loan  to  Mary  Cornwell  $800,  she  to  execute 
her  note  secured  by  mortgage  on  the  real  estate  to  be  .exe- 
cuted by  herself  and  her  husband  joining  with  her,  and 
showing  the  name  of  the  husband  to  have  been  omitted 
from  the  body  or  conveying  part  of  the  mortgage  by  mu- 
tual mistake. 

The  ruling  of  the  circuit  court  was  to  the  effect  that  the 
mortgage  was  void,  for  the  reason  that  the  husband  did  not 
in  fact  join  in  the  mortgage,  his  name  not  appearing  in  the 
body  of  the  mortgage,  and  that  it  could  not  be  reformed, 
corrected  and  foreclosed  ;  that  the  only  right  the  wife  l)as  to 
encumber  her  real  estate  is  given  to  her  by  statute,  and  that 
she  can  only  convey  by  deed  in  which  her  husband  joins. 
Section  5116,  R.  S.  1881.  This  section  of  the  statute  re- 
quires the  husband  to  join  in  the  execution  of  a  deed  or 
mortgage  of  the  wife's  real  estate. 

We  are  referred  to  some  authorities  by  counsel  for  the  ap- 
pellees, to  the  effect  that  to  convey  a  husband's  or  wife's  in- 
terest in  real  estate  the  name  must  appear  in  the  conveying 
clause ;  that  the  deed,  to  be  a  valid  conveyance  of  the  interest 
of  the  wife  in  the  husband's  land,  or  the  husband's  interest 
in  the  wife's  land,  it  must  appear  that  he  or  she  joined  in  the 
conveying  clause ;  that  is  to  say,  their  names  must  appear  in 
the  conveying  clause. 

It  is  not  necessary  that  we  decide  as  to  the  8u£Bciency  of 
the  mortgage  to  convey  title  without  reformation.  The  ques- 
tion presented  is  as  to  whether  or  not  such  a  mortgage  may 
be  reformed  so  as  to  make  it  comply  with  the  contract  and 
to  speak  the  truth.  To  join  in  a  deed  or  mortgage  means  to 
join  in  the  execution,  which  includes  the  making  of  the  in- 
strument.    '^  The  term  (execute)  is  frequently  used  in  law ; 
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as^  to  execute  a  deed,  which  means  to  make  a  deed,  including 
especially  signingj^sealingyand  delivery.  To  execute  a  contract 
is  to  perform  the  contract.^'    1  Bouvier  Law  Diet  ,y  p.  622. 

"  To  execute  a  deed  is  to  sign,  seal  and  deliver  it.''  See 
*'  Execute,"  1  Rapalje  &  Lawrence  Law  Diet.,  p.  47d. 

In  this  instance  it  is  apparent  from  the  face  of  the  mort- 
gage that  it  was  the  intention  for  the  husband  to  join  with 
his  wife  in  the  execution  of  the  mortgage.  There  could  have 
been  no  other  purpose  in  his  signing  and  acknowledging 
the  mortgage.  He  joins  in  the  signing,  acknowledging  and 
in  the  delivery  of  the  mortgage,  but  his  name  is  omitted  from 
the  body  of  the  mortgage.  The  facts  alleged  show  that  the 
appellant  parted  with  his  money  on  the  belief  that  the  mort* 
gage  was  valid,  and  that  the  husband  had  joined  with  his 
wife.  The  husband  had  at  least  done  part  of  the  things 
necessary  to  constitute  a  joining  with  the  wife.  He  had  done 
all  that  required  any  affirmative  action  on  his  part — he 
signed  and  acknowledged  the  execution.  The  mortgage  had 
been  drafted  by  a  third  person,  and,  as  alleged  in  the  para- 
graph, it  was  through  his  mistake  and  inadvertence  that  the 
name  of  the  husband  was  omitted  from  the  body  of  the 
mortgage.  That  under  the  facts  stated  the  mortgage  can  be 
reformed  and  foreclosed  against  Mrs.  Cornwell  and  her  hus- 
band we  think  there  can  be  no  doubt.  It  would  be  inequit- 
able and  unjust  to  allow  them  to  take  advantage  of  the  omis- 
sion and  defeat  a  foreclosure  of  the  mortgage  on  that  account. 
That  such  errors  may  be  corrected  by  application  ti)  a  court 
of  equity  we  think  is  well  supported  by  the  decisions  of 
this  court  as  well  as  other  authorities.  Galton  v.  Leans,  119 
Ind.  181,  and  authorities  there  cited. 

The  court  erred  in  sustaining  the  demurrer  to  the  second 
paragraph  of  the  complaint. 

Judgment  reversed,  at  costs  of  appellees,  with  instructions 
to  overrule  the  demurrer  to  the  second  paragraph  of  the 
complaint. 

Filed  March  30, 1892. 
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No.  15,606. 

Palmerton  et  al.  v.  Hoop. 

TRAi7ncm.—8u8iaining  Demurrer  to  Special  Anmoer.^Faets  IVcmbU  Under 
Oeneral  Denial, — It  is  not  error  to  sustain  a  demurrer  to  a  good  affirm- 
ative paragraph  of  answer  when  all  tlie  allegations  of  facts  contained 
in  it  can  be  proved  under  the  general  denial. 

JtJDGMZiNT. —  Void  and  Voidable. —  When  is. — A  judgment  of  a  court  of 
competent  jurisdiction  is  not  void  unless  the  thing  making  it  so  is  ap- 
parent upon  the  face  of  the  record.  If  the  infirmity  do  not  so  appear, 
the  judgment  may  be  voidable,  but  it  is  not  void. 

Same. — i^raud. — Judgment  Obtained  by,  Binding  on  Partiee. — A  judgment  ob- 
tained by  fraud  is  binding  on  the  parties  until  set  aside  in  some  pro- 
ceeding instituted  for  that  purpose. 

Same. — Death  of  Drfendant  Before  Judgment  Bendered, — If  a  defendant  has 
been  served  with  process  and  then  dies,  a  judgment  thereafter  rendered 
against  him  is  not  void  nor  open  to  collateral  attack. 

Administrator's  Sale. —  Voidable. — Five  Year^  Skatute  of  LimilaHons, — A 
party  to  a  voidable  sale  of  land  by  an  adminbtrator  is  barred  by  the 
five  years'  statute  of  limitations. 

Same. — EstoppeL — Heir  Beeeiving  Proceeds  of  Voidable  Sale. — An  heir  of  the 
decedent  who  receives  and  retains  a  part  of  the  proceeds  of  an  admin- 
istrator's sale  which  is  voidable  by  reason  of  some  defect  in  the  pro- 
oeedings,  is  estopped  to  contest  the  validity  of  such  sale. 

Saue.— Death  of  Heir  After  Notice  and  Before  Sale—No  Second  Notice.— Ef- 
fect on  Sale. — If  an  heir  of  the  decedent  die  after  notice  given  him  of 
the  commencement  by  the  administrator  of  proceedings  to  sell  real  es- 
tate to  pay  debts  of  the  estate,  and  a  sale  thereafter  takes  place  with- 
out any  further  notice  (or  any  suggestion  of  the  death  of  such  heir), 
and  is  affirmed,  such  sale  is  valid,  and  the  heirs  of  such  heir  can  not 
attack  its  validity. 

Same. — Fraud. — Death*of  Heir, — Failure  to  Qive  Second  Notice. — A.  died  and 
left  five  heirs.  B.,  one  of  the  heirs,  took  out  letters  of  administration, 
procured  an  order  to  sell  lands  to  pay  debts,  but  died  before  sale.  0. 
was  appointed  administrator  de  bonis  non,  and  secretly  sold  the  land  to 
D.  at  its  appraised  value,  but  for  less  than  half  that  E.  offered  for  it, 
with  the  fraudulent  design  of  putting  the  title  to  the  land  in  the  latter, 
and  of  cheating  the  heirs  of  A.  and  B.  The  heirs  of  B.  were  not  made 
parties  to  the  proceedings  to  sell,  and  had  no  notice  thereof,  and  were 
minors.    The  sale  was  affirmed. 

Mddf  that  the  sale  was  not  void  nor  subject  to  collateral  attack. 

From  the  Shelby  Circuit  Court. 
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H.  DaUey  and  J.  B.  MeFadden,  for  appellants. 
K,  M,  Hord  and  E,  K,  Adams,  for  appellee. 

Coffey,  J. — The  complaint  in  this  cause  consists  of  three 
paragraphs. 

The  first  paragraph  consists  of  the  ordinary  complaint  for 
the  recovery  of  the  possession  of  real  estate. 

The  second  paragraph  alleges  that  the  appellants  are  the 
owners  in  fee,  and  entitled  to  the  possession,  of  the  three-fifths 
of  the  land  described  therein  ;  that  they  are  the  heirs  at  law 
of  Francis  M.  Palmerton,  who  died  in  the  year  1872 ;  that 
said  Francis  was  the  son  and  heir  of  Homer  Palmerton,  who 
died  in  the  year  1870  seized  in  fee  of  the  land  described  in 

4  

the  complaint,  with  other  lands  in  Shelby  county,  one*fiftk 
of  which  descended  to  the  said  Francis,  subject  to  the  pay- 
ment of  its  portion  of  the  debts  of  the  said  Homer ;  that  the 
said  Homer  left  four  other  heirs,  two  of  whom  conveyed  to 
the  said  Francis  and  the  appellant  Margaret  Van  Dorn,  wha 
was  at  that  time  the  wife  of  said  Francis;  that  the  said 
Francis  took  out  letters  of  administration  on  the  estate  of  Ho- 
mer Palmerton,  and  procured  an  order  of  the  proper  probate 
court  to  sell  said  land  for  the  payment  of  the  debts  due  from 
said  estate,  but  died  before  a  sale  was  consummated  ;  that 
David  Smith  was  appointed  administrator  de  bonis  non  of 
said  estate,  and  sold  the  land  to  the  appellee  for  the  sum  of 
twelve  dollars  per  acre,  when  he  was  offered  by  another  per- 
son, who  was  able,  willing  and  ready  to  purchase  the  same  at 
the  sum  of  twenty-five  dollars  an  acre ;  that  the  sale  was 
made  by  Smith  to  the  appellee  without  the  knowledge  or  con- 
sent of  the  person  offering  twenty-five  dollars  an  acre  for  the 
same,  and  without  the  knowledge  or  consent  of  the  appel- 
lants, or  either  of  them,  and  for  the  fraudulent  purpose  of 
putting  the  title  in  the  appellee,  and  for  the  purpose  of  cheat- 
ing and  defrauding  the  appellants;  that  the  appellee  is  now 
in  the  possession  of  the  land  under  said  purchase,  and  thai 
be  has  no  other  title  thereto,  and  that  for  more  than  ten  years 
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last  passed  he  has  kept  the  appellants  out  of  possession  of 
said  land. 

The  third  paragraph  is,  in  legal  effect,  the  same  as  the  sec* 
ond,  except  that  it  alleges,  in  addition,  that  Smith,  the  ad- 
ministrator, and  the  appellee  conspired  together  to  sell  the 
land  to  the  appellee  for  less  than  one-half  its  value. 

Elach  of  the  paragraphs  of  the  complaint  prays  for  pos- 
session of  the  land  and  damages  for  its  detention. 

The  appellee  answered : 

First.   The  general  denial. 

Third.  To  the  second  and  third  paragraphs  of  the  com* 
plaint  the  five  years'  statute  of  limitations. 

Fourth.  To  the  first  paragraph  of  the  complaint  the  five 
years'  statute  of  limitations,  averring  that  the  appellee  holds 
the  land  under  an  administrator's  sale. 

Fifth.  Estoppel;  alleging  that  a  part  of  the  purchase- 
money  paid  for  the  land  at  administrator's  sale  was  received 
by  the  adult  heirs  of  Francis  M.  Palmerton  and  a  part  by 
the  guardian  of  his  infant  heirs ;  that  the  infants  have  since 
become  of  age,  and  settled  with  their  guardian,  and  have  re- 
oeived  their  portion  of  said  money ;  that  all  the  appellants 
still  hold  the  purchase-money  for  said  land  so  received  by 
them. 

The  appellee  also  filed  a  cross-complaint  setting  up  title  in 
himself  and  asking  to  quiet  his  title.  He  also  filed  a  claim 
under  the  occupying  claimant's  act. 

A  number  of  affirmative  answers  were  filed  by  the  appel- 
lants to  the  cross-complaint  of  the  Appellee,  to  which  the 
court  sustained  a  demurrer. 

The  appellants  Francis  M.  and  Emma  M.  Palmerton  filed 
a  separate  reply,  consisting  of  five  paragraphs,  the  first  being 
a  general  denial. 

The  second  is  addressed  to  the  third  paragraph  of  the  an- 
swer^ and  admits  the  purchase  by  the  appellee  at  adminis- 
trator's sale,  but  alleges  that  they  were  not  parties  to  the  pro- 
which  resulted  in  the  order  for  the  sale,  and  had  no 
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notice  thereof,  and  that  they  had  no  notice  of  the  fraud  set 
up  in  the  complaint  until  a  few  days  prior  to  the  commence- 
ment of  the  suit. 

The  third  paragraph  of  the  reply  is  addressed  to  the  fourth 
paragraph  of  the  answer,  and  alleges  that  they  were  not  par- 
ties to  the  proceeding  resulting  in  the  order  to  sell  the  land, 
and  had  no  notice  thereof;  that  at  the  time  the  petition  for 
the  sale  of  the  land  was  filed  they  were  minors,  under  the 
age  of  twenty-one  years,  and  that  they  are  yet  under  the  age 
of  twenty-one  years ;  that  they  had  no  notice  of  the  fraud 
alleged  in  the  complaint  until  a  short  time  before  the  com- 
mencement of  this  suit. 

The  fourth  paragraph  of  the  reply  is  addressed  to  the  fifth 
paragraph  of  the  answer,  and  alleges  that  the  order  to  sell 
the  land  was  obtained  by  Francis  M.  Palmerton,  and  that 
he  died  before  the  sale  was  consummated ;  that  Smith  was 
appointed  administrator  de  bonia  noriy  and  procured  an  order 
for  reappraisement  of  the  land,  and  to  sell  at  private  sale, 
without  any  notice  of  his  application  therefor;  that  he  pro- 
cured the  order  in  the  year  1874,  and  in  the  year  1875  sold 
the  land  to  the  appellee  for  its  full  appraised  value,  but  for 
less  than  one-half  of  its  actual  value,  when  he  was  ofiered 
more  than  double  the  sum  paid  by  the  appellee ;  that  the  ap- 
pellee was  one  of  the  appraisers  who  reappraised  the  land. 

The  fifth  paragraph  of  the  reply  is  addressed  to  the  third, 
fourth,  fifth  and  sixth  paragraphs  of  the  answer,  and  alleges 
substantially  the  same  facts  set  up  in  thesecond  and  third  par- 
agraphs of  the  complaint,  and,  in  addition  thereto,  that  the  ap- 
pellants Francis  M.  and  Emma  M.  Palmerton  are  yet 
minors  under  the  age  of  twenty  years;  that  Smith,  as 
administrator,  procured  a  reappraisement  of  the  land,  and  an 
order  to  sell  at  private  sale,  without  giving  any  notice  of  his 
application  therefor,  and  that  appellee  was  one  of  the  ap- 
praisers who  reappraised  the  land,  and  that  the  appellants  did 
not  discover  the  fraud  alleged  in  the  complaint  until  the  year 
1888. 
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The  appellants  also  filed  a  joint  reply  consisting  of  five 
paragraphs^  which  do  not  differ  materially  in  legal  effect  from 
the  separate  replies  filed  by  the  appellants  Francis  M.  and 
Emma  M.  Palmerton,  above  set  forth. 

The  court  sustained  a  demurrer  to  each  of  the  several  af- 
firmative replies;  and  the  appellants,  electing  to  stand  on  these 
pleadings,  withdrew  the  general  denials,  and  the  appellee  had 
judgment  for  costs. 

No  question  is  made  in  this  court  as  to  the  sufficiency  of 
the  complaint^  or  as  to  the  sufficiency  of  the  answers  above 
referred  to.  It  is  urged,  however,  that  the  circuit  court 
erred  in  sustaiiung  demurrers  to  the  affirmative  answers  to  the 
appellee's  cross-complaint  and  to  the  affirmative  replies. 

No  available  error  was  committed  by  the  circuit  court  in 
sustaining  a  demurrer  to  the  affirmative  answers  of  the  ap- 
pellants to  the  cross-complaint  of  the  appellee  to  quiet  title, 
as  all  defences  thereto  were  admissible  under  the  general 
denial  which  was  pleaded. 

Webster  v.BebingeTy  70Ind.  9;  Over  v.  Shannon,  75Ind. 
352;  East  v.  Peden,  108  Ind.  92 ;   section  1055,  R.  S.  1881, 

Each  paragraph  of  the  complaint  in  this  cause  proceeds 
upon  the  theory  that  the  sale  of  the  land  in  controversy  by 
the  administrator  of  the  estate  of  Homer  Palmerton  was  ab- 
solutely void. 

In  other  words,  each  paragraph  of  the  complaint  is  to  re- 
cover the  possession  of  the  land  and  damages  for  its  deten- 
tion upon  the  assumption  *that  the  title  of  the  appellants  has 
never  been  divested.  Upon  this  theory  the  appellants  must 
recover,  if  they  recover  at  all,  in  this  action.  In  all  plead- 
ings subsequent  to  the  complaint  it  appears  that  an  order 
was  made,  upon  proper  petition,  by  a  court  of  competent 
jurisdiction,  with  the  proper  parties  before  the  court,  to  sell 
the  land  for  the  payment  of  the  debts  due  from  the  estate  of 
Homer  Palmerton ;  that  a  sale  was  made,  the  purchase-price 
paid,  the  sale  reported  to  the  court  and  approved,  and  a 
deed  made  by  the  administrator  and  approved  by  the  court. 
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It  remains^  therefore,  to  inquire  whether  the  matters  relied 
on  by  the  appellants  rendered  the  sale  void. 

It  IS  contended  by  the  appellants  that  the  sale  was  void, 
for  the  reason  : 

First,  That  there  was  a  fraudulent  conspiracy  and  combi- 
nation I^etween  the  administrator  and  the  appellee  to  transfer 
the  title  to  the  land  for  much  less  than  its  value. 

Second.  For  the  reason  that  the  appellants  were  not  parties 
to  the  proceedings  to  sell  the  land,  and  had  no  notice  thereof, 
and  are  not,  therefore,  bound  by  the  orders  and  judgments 
of  the  court. 

The  fraud  alleged  in  the  complaint  did  pot  render  the 
judgment  of  the  court  confirming  the  sale  void.  A  judg- 
ment of  a  court  of  competent  jurisdiction  is  not  void,  in  a 
legal  sense,  unless  the  thing  making  it  so  is  apparent  upon 
the  face  of  the  record. 

If  the  infirmity  do  not  so  appear  the  judgment  may  be 
voidable,  but  it  is  not  void.     Earle  v.  Earle,  91  Ind.  27. 

A  judgment  obtained  by  fraud  is  binding  on  the  parties 
until  set  aside  in  some  proceeding  instituted  for  that  purpose. 
Weiss  V.  Gfuerineau,  109  lud.  438. 

As  we  understand  the  pleading  before  us,  it  is  not  claimed 
that  the  appellant  Mrs.  Van  Dorn  was  not  a  party  to  the 
proceeding  resulting  in  an  order  to  sell  the  land.  The  claim 
is,  as  we  understand  it,  that  after  the  death  of  Francis  M. 
Palmerton,  the  former  administrator,  and  the  appointment 
of  Smith  as  administrator  de  bonis  non,  the  heirs  of  the 
said  Francis,  to  whom  three-fifths  of  the  land  descended, 
were  not  made  parties  to  the  subsequent  proceedings  result- 
ing in  a  sale  and  conveyance  of  the  land  to  the  appellee. 

By  an  act  of  the  General  Assembly,  approved  February 
23d,  1866  (R.  S.  1876,  p.  525>,  in  force  at  the  time  the  sale 
in  question  was  made.  Smith,  the  administrator  de  bonis  nonj 
was  authorized  to  sell  the  land  on  the  order  procured  by  his 
predecessor  in  the  trust. 

By  the  death  of  Francis  M.  Palmerton  Mrs.  Van  Dorn, 
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who  wais  then  his  wife,  became  the  owner  of  two-fifths  of  the 
land  in  dispute  as  the  survivor  of  her  husband.  She  alsa 
became  the  owner  of  one-third  of  one-fiflh  as  his  widow. 
As  she  was  a  pai*ty  to  the  proceedings  she  is  bound  by  all  that 
was  done  in  the  case^  and  is  barred  by  the  five  years'  statute 
of  limitations.  She  is  also  estopped  from  claiming  the  land 
by  reason  of  accepting  and  still  retaining  a  part  of  the  price 
for  which  it  was  sold.  She  can  not  have  both  the  land  and 
the  purchase-price.  Jennings  v.  Kee,  5  Ind.  257 ;  States  ex 
rel.y  V.  Stanley,  14  Ind.  409  ;  Dequindre  v.  Williams,  31  Ind. 
444-;  Terre  Havie,  etc.,  R.  B.  Co.  v.  Norman,  22  Ind.  63 ; 
Webster  v.  Bebinger,  supra;  Bumb  v.  Gard,  107  Ind.  575. 

It  follows  that  the  joint  replies  of.  herself  and  the  other 
appellants  were  bad^  and  the  court  did  not  err  in  sustaining 
the  demurrer  thereto. 

It  remains  to  inquire  whether  the  failure  to  make  the  other 
appellees^  who  are  the  minor  children  of  Francis  M.  Pal- 
meiix)n9  parties  to  the  proceedings  after  his  death  and  before 
confirmation  of  the  sale,  renders  the  sale^  as  to  them,  void. 

There  is  no  question  made  as  to  the  fact  that  the  court  had 
jurisdiction  of  Francis  M.  Palmerton,  their  father,  at  the 
time  of  his  death.  When  the  land  descended  to  them  they 
took  it,  therefore,  subject  to  the  order  previously  made  by 
the  court  to  sell  it.  All  that  remained  to  be  done  was  to 
sell  the  land,  report  the  sale  to  the  court,  procure  its  con- 
firmation, and  execute  a  deed  to  the  purchaser. 

The  fact  that  Francis  M.  Palmerton  died  did  not  deprive 
the  court  of  jurisdiction  to  render  a  judgment  of  confirma- 
tion. 

Black  on  Judgments,  section  200,  says :  "  The  great  pre- 
ponderance of  authority  is  to  the  effect  that,  where  the  court 
has  acquired  jurisdiction  of  the  subject-matter  and  the  per- 
sons, during  the  lifetime  of  a  party,  a  judgment  rendered 
against  him  after  his  death  is,  although  erroneous  and  liable 
to  be  set  aside,  not  void  nor  open  to  collateral  attack.'^  This 
doctrine  seems  to  be  fully  sustained  by  the  authorities  cited 
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by  Mr.  Black  in  its  support.  See^also^  FreemaD  Jadgments, 
sections  140-153. 

Where  it  appears  upon  the  face  of  the  record  that  a  party 
against  whom  judgment  is  rendered  was  dead  at  the  date  of 
the  judgment,  Mr.  Freeman,  section  153,  supra,  says  :  "  Even 
in  such  cases  the  judgment  is  simply  erroneous,  but  not  void. 
This  is  because  the  court,  having  obtained  jurisdiction  over 
the  party  in  his  lifetime,  is  thereby  empowered  to  proceed 
with  the  action  to  final  judgment ;  and,  while  the  court  ought 
to  cease  to  exercise  its  jurisdiction  over  a  party  when  he  dies, 
its  failure  to  do  so  is  au  error  to  be  corrected  on  appeal  if 
the  fact  of  the  death  appears  upon  the  record,  or  by  writ  of 
error  coram  nobis  if  the  fact  must  be  shown  aliunde.'^ 

Following  these  authorities,  we  are  constrained  to  hold  that 
the  judgment  of  the  court  confirming  the  sale  made  by  Smith, 
administrator  de  bonis  non,  to  the  appellee  is  not  void,  and 
is  not  subject  to  a  collateral  attack  like  this.  In  the  matter 
of  a  collateral  attack  on  a  judgment  a  minor  stands  in  no 
better  situation  than  an  adult. 

It  follows  that  the.  court  did  not  err  in  sustaining  the  de* 
murrer  of  the  appellee  to  the  several  affirmative  replies  of  the 
appellants  Francis  M.  and  Emma  M.  Palmerton. 

Judgment  affirmed. 

Filed  March  29, 1892. 
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Bailboad. — Setting  Out  Fire  on  Bight  of  Way, — Sufficiency  of  CoimfhinL — 
For  a  complaint  held  sufficient  in  an  action  against  a  railroad  company 
for  burning  plaintiff's  property,  see  opinion. 

Same. — Eoidenee, — In  such  action  the  evidence  tended  to  show  that  on  the 
defendant's  right  of  way,  at  the  point  where  it  was  claimed  the  fire 
started,  dry  grass  and  weeds,  both  standing  and  cut,  lying  in  swaths- 
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extended  up  close  to  the  line  of  the  rails ;  that  passing  locomotiyea 
frequently  dropped  coals  of  fire  which  sometimes  set  fire  to  the  ties; 
that  the  weather  was  dry,  and  the  wind  was  blowing  in  a  direction 
which  would  carry  fire  toward  the  plaintiff's  land,  and  that  a  line  of 
.fire  extended  from  that  point  to  plaintifi'^s  land. 

Htldf  that  the  evidence  was  sufficient  to  sustain  a  yerdict  for  plaintifi*. 

Same. — Negligence, — ProrimaU  Cbtise. — Where  the  evidence  shows  that 
other  lands  intervened  between  the  right  of  way,  where  the  fire  orig- 
inated and  the  plaintifi''s  land.  Over  which  said  other  lands  the  fire 
burned  before  reaching  his  land»  and  that  it  burned  several  days  before 
it  was  finally  subdued,  being  partially  subdued  several  times,  and  again 
breaking  out,  defendant  is  not  relieved  from  liability  on  the  ground 
that  its  negligence  was  not  the  proximate  cause  of  the  injury.  Penii* 
wyhama  Cb.  v.  WhUloeky  99  Ind.  16,  disapproved  in  part. 

Demubrbb  to  Evidence. — Pmetioe. — Where  there  is  a  demurrer  to  evi» 
dence  the  court  is  bound  to  accept  as  true  all  the  facts  which  the  evi- 
dence tends  to  prove,  and,  as  against  the  party  demurring,  to  draw 
from  the  evidence  all  such  reasonable  inferences  as  a  jury  might  draw. 
If  there  is  a  conflict  in  the  evidence,  then  only  such  evidence  as  is 
favorable  to  the  party  against  whom  the  demurrer  is  directed  can  be 
considered,  and  that  which  is  favorable  to  the  demurring  party  ia 
deemed  to  be  withdrawn. 

From  the  Blackford  Circuit  Coart. 

N,  0.  Ross  and  O,  E,  Rass^  for  appellant. 
O.  W.  BUde  and  J.  A,  Kersey^  for  appellee. 

McBbide,  J. — Two  errors  are  assigned :  1st.  That  the 
coart  erred  in  overruling  the  appellant's  demurrer  to  the 
complaint,  and,  2d.  That  the  court  erred  in  overruling  the 
appellant's  demurrer  to  the  evidenoe. 

The  complaint  is  as  follows : 

''  James  R.  Williams  v.  The  Chicago,  St.  Louis  and  Pitts* 
burgh  Railroad  Company.  The  plaintiff  complains  of  the 
defendant  and  says  he  is  the  owner  in  fee  of  the  following 
described  land  in  said  Blackford  county,  Indiana,  to  wit : 
The  west  half  of  the  southeast  quarter  of  section  17,  town- 
ship 28,  range  11,  and  the  southwest  quarter  of  the  north- 
west quarter  of  said  section  17,  township  23,  range  11,  con- 
taining 120  acres;  and  that  he  has  so  owned  the  same  and 
all  the  improvements  thereon  and  appurtenances  thereto  for 
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more  than  ten  years  last  passed ;  and  that  on  the  6th  day  of 
November,  1887,  there  were  640  rods  of  fence  worth  f  500, 
and  twenty  acres  of  meadow  worth  $100,  and  a  barn  and 
building  connected  therewith  worth  f  50,  on  said  land,  and 
one  strawstack  worth  f  50,  also  hay  worth  f  5,  all  reasonably 
worth  f  1,000,  exclusive  of  the  value  of  said  land.  And  at 
said  date  defendant  was  engaged  in  running  and  operating 
her  railroad  in  the  vicinity  of  said  land,  and  in  so  doing 
negligently  scattered  fire  upon  her  right  of  way  upon  her 
track  of  her  said  railroad,  which  ignited  and  burned  rub- 
bish, grass,  weeds  and  combustible  material,  which  defend- 
ant had  negligently  allowed  to  accumulate  and  be  on  and 
along  her  said  track  on  her  said  right  of  way,  and  said  fire 
was  by  the  defendant  negligently  permitted  to  spread  to  and 
burn  and  destroy  plaintiff's  said  fences,  meadows,  barn  and 
out-buildings  and  property,  without  any  fault  or  neglect  on 
the  part  of  the  plaintiff,  and  to  his  damage  f  1,000,  which  is 
due  and  unpaid,  and  for  which  he  prays  judgment  and  for 
all  proper  relief.  Steele  &  Kebsey, 

''  Attorneys  for  Plaintiff.'' 

The  specific  objections  urged  to  the  complaint  are:  1st. 
That  the  averments  of  ownership  of  the  property  destroyed 
are  insufficient,  and,  2d.  That  the  allegations  as  to  the  spread 
of  the  fire,  and  destruction  of  the  property,  are  not  sufficient ; 
that  the  complaint  does  not  charge  that  the  fire  reached  and 
destroyed  the  property  by  a  continuous  burning. 

In  our  opinion  the  complaint  states  a  good  cause  of  action. 
The  rule  of  practice  on  demurrer  to  evidence  is  so  well  set- 
tled by  repeated  decisions  of  this  court  that  it  is  unneces- 
sary to  encumber  this  opinion  with  any  extended  statement, 
quotation  or  citation. 

We  will  content  ourselves  by  quoting  the  rule  as  stated 
in  one  of  the  later  cases : 

^'FiraL  The  court  is  bound  to  accept  as  true  all  the  fiicts 
which  the  evidence  tends  to  prove,  and,  as  against  the  party 
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demurring;  to  draw  from  the  evidence  all  such  reasonable 

inferences  as  a  jury  might  draw.     *    *     *  * 

*'  8eeofid.   If  there  is  a  conflict  in  the  evidence,  then  only 

SQch  evidence  as  is  favorable  to  the  party  against  whom  the 

demurrer  is  directed  can  be  considered,  and  that  which  is 
fiivorable   to   the  demurring  party  is  deemed  to  be  with- 

drawn.^'     Palmer  v.  Chicago^  etc.,  R.  R.  Co.  112  Ind.  250. 

Numerous  cases  are  cited.  The  case  of  Lake  Shore,  etc., 
JB.  W.  Co.  V.  Fosiery  104  Ind.  293,  is  to  the  same  effect. 

There  was  evidence  tending  to  show  that  on  the.  appel- 
lant's right  of  way,  at  the  point  where  it  was  claimed  the  fire 
started,  dry  grass  and  weeds,  both  standing  apd  cut,  lying  in 
swaths,  extended  up  close  to  the  line  of  the  rails ;  that  loco- 
motives, drawing  trains  of  cars,  passed  there  every  day,  and 
frequently  dropped  coals  of  fire,  which  sometimes  set  fire  to 
the  ties ;  that  when  the  fire  complained  of  started,  the  weather 
was  dry,  and  the  wind  was  blowing  in  a  direction  which 
would  carry  fire  toward  the  appellee's  land,  and  that  a  line 
of  fire,  or  a  '*  burnt  district,''  extended  from  that  point  to 
the  appellee's  land. 

We  think  a  jury  might,  from  this  evidence,  have  found 
the  existence  of  such  facts,  and  have  reasonably  drawn  such 
inferences  as  would  have  sustained  a  verdict  in  favor  of  the 
appellee. 

We  think,  under  the  rule,  that  it  might  reasonably  be 
inferred  that  the  fire  did  originate  on  the  appellant's  right 
of  way  from  fire  dropped  by  its  locomotives.  We  do  not  think 
the  evidence  would  justify  the  inference  that  it  escaped  from 
the  locomotives  through  negligence,  but  that  it  might  rea^ 
sonably  be  inferred  that  it  was  communicated  to  the  weeds 
and  grass  on  the  right  of  way  because  of  appellant's  negli- 
gence in  allowing  such  an  accumulation  of  combustible  mat- 
ter in  such  close  proximity  to  the  line  of  its  track,  and  that 
it  escaped  from  the  right  of  way  because  of  the  same  act  of 
negligence. 
Vol.  131.- 
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The  evidence  showed  that  other  lands  intervened  between 
the  right  of  way  and  the  appellee's  farm,  over  which  the  fire 
burned  before  reaching  his  land,  and  that  it  burned  several 
days  before  it  was  finally  subdued,  being  partially  subdued 
several  times,  and  again  breaking  out.  From  this  counsel  for 
the  appellant  argue  that,  conceding  that  the  fire  originated 
on  its  right  of  way,  it  was  not  the  proximate  cause  of  the 
injury,  but  was  too  remote  to  give  rise  to  liability.  Penrt' 
sylvania  Go.  v.  Whitlook,^  99  Ind.  16,  is  cited  as  supporting 
this  co<itention.  The  conclusion  reached  by  the  court  in 
that  case  was  perhaps  right  upon  the  facts  then  before  the 
court,  and  the  case  therefore  correctly  decided. 

In  so  far,  however,  as  that  case  may  seem  to  assert  the 
doctrine  that  when  a  fire,  which  has  originated  through  ac- 
tionable negligence  or  wrong-doing,  is  by  the  agency  of  the 
wind  carried  to  and  injures  other  property,  the  wind  is  an 
independent  and  intervening  agency,  which  absolves  the 
wrong-doer  from  liability,  it  is  in  conflict  with  the  great 
weight  of  authority  and  is  disapproved. 

There  may  be  cases  when  the  wind,  if  of  quite  unusual 
and  not  to  be  expected  violence,  should  be  thus  considered, 
as  in  case  of  a  tornado. 

This,  however,  we  merely  suggest,  but  do  not  decide,  as 
there  is  nothing  in  the  facts  before  us  to  indicate  that  the 
winds  which  carried  the  fire  onto  the  land  of  the  appellee 
were  other  than  the  ordinary  winds  common  to  that  locality 
at  that  season  of  the  year. 

The  recent  case  of  Louiamlle,  eto.^  R,  W,  Co.  v.  iVtfeoAe, 
126  Ind.  229,  was,  in  many  of  its  features  quite  analogous  to 
this,  and  the  principles  involved  were  thoroughly  considered 
in  an  opinion  citing  and  reviewing  the  authorities.  In  our 
opinion  the  circuit  court  committed  no  error. 

Judgment  affirmed,  with  costs. 

Filed  March  19, 1892. 
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MuRBER  V.  The  Security  Company  et  al. 

Summons.— iSsmce  of.^Beium  of  Sheriff.-— To  what  Credit  EntiiUd.—The  re- 
tarn  of  the  sheriff  endorsed  on  a  summons,  showing  that  it  had  been 
dulj  and  regularly  served,  is  evidence  of  a  high  grade,  and  abundantly 
sufficient  of  itself  to  sustain  a  finding  and  judgment  of  the  court  that 
there  was  proper  service  of  the  summons. 

From  the  Hancock  Circuit  Court.  ^ 

J.  A.  New  and  A.  31.  iVeu?,  for  appellant. 
C  L.  Henry,  H.  G.  Ryan,  F.  A,  Walker,  E.  Marsh  and  W. 
W.  Cook^  for  appellee. 

• 

Miller,  J. — The  appellant  brought  this  action  in  the 
court  below  to  set  aside  a  default  and  judgment  for  the  fore* 
closure  of  a  mortgage  rendered  in  favor  of  the  Security  Com- 
pany. 

The  complaint  shows  that,  upon  the  filing  of  the  complaint 
in  the  original  action,  a  summons  issued  to  the  sheriff  of 
Hamilton  county  for  the  appellant.  On  the  same  day  the 
sheriff  returned  the  summons,  showing  service  on  the  ap- 
pellant and  her  husband  '^  by  reading  the  same  to  ^nd  in 
their  hearing"  on  that  day.  In  due  course  a  decree  of  fore- 
closure was  entered  against  appellant,  and  subsequently  the 
mortgaged  premises  were  sold  upon  the  decree,  and  bid  in 
by  the  judgment  plaintiff.  Shortly  before  the  expiration  of 
the  year  for  redemption,  the  certificate  of  purchase  was  sold 
and  assigned  to  Martha  M.  Hall,  who  obtained  and  holds  a 
sheriff's  deed  for  the  premises. 

The  complaint  avers  that  a  portion  of  the  premises  was 
owned  by  the  appellant  and  her  husband  as  tenants  by  en- 
tireties, and  not  subject  to  mortgage  for  the  debt  of  the  hus- 
band. 

The  action  was  brought  under  section  396,  E..  S.  1881, 
which,  among  other  things,  provides  that  "  The  court  may 
also,  in  its  discretion,  allow  a  party  to  file  his  pleadings 
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after  the  time  limited  therefor^  and  shall  relieve  a  party 
from  a  judgment  taken  against  him^  through  his  mistake^  in- 
advertence^  surprise  or  excusable  neglect^  and  supply  an  omis- 
sion in  any  proceedings  on  complaint  or  motion  filed  within 
two  years." 

The  complaint  alleges  ''that  said  default,  judgment  and 
deci*ee  were  taken  through  her  inadvertence^  mistake,  sur- 
prise and  excusable  neglect  in  this,  to  wit :  That  no  sum- 
mons was  ever  served  on  her  in  said  cause  notifying  her  of 
the  pendency  of  said  suit,  and  that  she  never  had  any  notice, 
knowledge  or  information  whatever  that  said  suit  had  been 
brought,  or  was  pending  against  her,  until  long  after  said 
judgment  and  decree  were  rendered,  and  said  real  estate  was 
sold  by  the  sheriff  on  said  decree  and  execution.'' 

The  appellees  answered  the  complaint  by  general  denial ; 
the  cause  was  tried  and  a  finding  made  by  the  court  in  favor 
of  the  defendants. 

The  error  assigned  in  this  court  is  the  action  of  the  court 
in  overruling  the  plaintiff's  motion  for  a  new  trial. 

The  question  of  fact,  upon  which  the  parties  joined  issue, 
was  as  to  the  service  of  the  summons. 

The  plaintiff,  to  sustain  her  complaint,  introduced  evidence 
strongly  tending  to  show  that  no  summons  was  ever  served 
upon  her.  To  meet  this,  the  defendants  introduced  in  evidence 
the  original  summons  and  the  return  endorsed  upon  it,  show- 
ing that  it  had  been  duly  and  regularly  served.  Also  the  dep- 
uty sheriff  who,  it  was  claimed,  had  served  the  summons,  was 
placed  upon  the  stand  and  testified  that  he  made  the  service 
as  endorsed  on  the  writ. 

This  made  a  conflict  in  the  evidence. 

The  rule  that  this  court  will  not  weigh  evidence  applies  to 
this  class  of  cases:  Williams  v.  Grooms^  122  Ind.  391; 
Dobfnna  v.  McNamara^  113  Ind.  54;  Noah  v.  Oars,  92  Ind. 
216  ;  Buck  V.  Havens,  40  Ind.  221. 

The  return  of  the  sheriff,  endorsed  on  the  summons,  was 
evidence  of  a  high  grade,  abundantly  sufficient  of  itself  to 
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sustain  the  finding  and  judgment  of  the  court.  In  addition 
to  the  return  we  have  the  evidence  of  the  officer  who  served 
the  summons^  tending  to  sustain  the  truthfulness  of  the  re- 
turn. If  it  be  permitted  to  impeach  the  return  of  a  sheriff 
for  the  purpose  of  setting  aside  a  default^  especially  after  the 
default  has  been  followed  by  a  judgment^  and  sheriff  ^s  sale, 
it  should  only  be  done  by  clear  and  satisfactory  proof. 

Judgment  affirmed. 

FUed  March  30, 1892. 


^ 
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Plbaddiq. — SupplemenUU  Complaini, — Demurrer.r--^  demurrer  will  not  lie    ^^^       ^^^ 

to  a  sapplemental  complaint. 
TnAcmd^—Confiiet  of  Evidence. — ^If  the  evidence,  though  conflicting,  tends 

to  sustain  the  finding,  the  finding  will  not  he  disturbed. 

Flrom  the  Fountain  Circuit  Court. 

S,  F.  Woody  0.  P.  Lewis,  J.  A,  Lindleyy  V.  E,  Levengood 
and  H.  H.  Doehtermariy  for  appellants. 
T.  F.  Davidson,  for  appellee. 

McBride^  J. — Two  errors  are  assigned,  as  follows : 

"  1st.  The  court  erred  in  overruling  the  demurrer  to  the 
supplemental  complaint. 

"  2d.  The  court  erred  in  overruling  the  motion  for  a  new 
trial." 

The  first  presents  no  question  for  our  consideration.  A 
demurrer  will  not  lie  to  a  supplemental  complaint.  A  sup- 
plemental complaint  is  not  an  independent  pleading,  but  is  a 
mere  supplement,  or  addition,  to  the  original  complaint,  the 
two  together  constituting  the  complaint.  Morey  v.  Ball,  90 
Ind.  450 ;  Derry  v.  Derry,  98  Ind.  319 ;  Farris  v.  Jones,  112 
Ind.  498 ;  Peters  v.  Bania,  120  Ind.  416. 
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The  second  error  assigned,  as  argued,  presents  no  question 
but  that  of  the  sufficiency  of  the  evidence  to  sustain  the  find- 
ing of  the  court.  The  evidence  is  conflicting,  but  there  is 
abundance  of  evidence  tending  to  sustain  the  finding,  and 
we  can  not  disregard  it. 

Judgment  affirmed. 

Filed  March  30, 1892. 
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171^  eoo  Pleading. — Aciion  to  Beeoverfor  Ir^uries. — Averment  of  Freedom  from  FautL 
— In  an. action  to  recover  for  injuries,  the  general  averment  that«the 
plaintiff  was  free  from  fault  will  be  overcome  only  when  the  specific 
facts  stated  by  the  plaintiff  show  contributory  negligence. 
Verdict. — QeneraL — Angwert  to  Interrogaioines. — JrreconeiiabU  ConflicL — All 
fair  intendments  will  be  made  in  favor  of  the  general  verdict,  and  an- 
swers to  interrogatories  can  not  prevail  against  it,  unless  they  are  in 
irreconcilable  conflict  with  it.  For  analysis  of  evidence  showing  that 
there  is  not  an  irreconcilable  conflict  between  the  general  verdict  and 
answers  to  interrogatories,  see  opinion.  Chicagoj  etc.,  R,  W.  Co.  v.  Hedges^ 
118  Ind.  5,  distinguished. 

From  the  Tipton  Circuit  Court. 

8.  0.  BaylesSy  C.  G.  Ouenther  and  (7.  Brown,  for  appellant. 
/.  0.  Brien,  J.  O.  Blacklidge,  C.   C.  Shirley ,  B.   G.  Moon 
and  (7.  Wolfcy  for  appellee. 

Elliott,  C.  J. — The  appellee  seeks  to  recover  for  injuries 
which  he  received  in  crossing  the  appellant's  track.  His 
complaint  shows  negligence  on  the  part  of  the  appellant,  and 
contains  the  usual  general  averment  asserting  that  he  was 
free  from  fault.  There  is  no  strength  in  the  appellant's  con- 
tention that,  as  the  particular  facts  stated  show  contributory 
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negligence;  the  general  allegation  must  be  regarded  as  inef- 
fective. The  particular  facts  are  far  from  showing  contrib- 
utory negligence,  and  as  it  is  only  where  .the  speciOc  facts 
clearly  show  negligence  on  the  part  of  the  plaintiff  that  they 
overcome  the  general  averment  the  contention  of  the  appel- 
lant must  fail.  Ohio,  ete.,'R.W.  Go.  v.  Wdlh^,  113  Ind.  196. 
As  a  general  verdict  covers  the  entire  case  and  answers  to 
interrogatories  state  only  specific  fiicts^  it  is  no  more  than 
reasonable  to  hold,  as  it  has  often  been  held,  that  all  fair  in- 
tendments will  be  made  in  favor  of  the  general  verdict,  and 
that  answers  to  interrogatories  can  not  prevail  against  it  un- 
less they  are  in  irreconcilable  conflict  with  it.  Town  of 
Poseyville  v.  Lewis,  126  Ind.  80^  and  cases  cited.  If^  there- 
fore,  there  is  no  irreconcilable  conflict  between  the  general 
verdict  and  the  answers  to  interrogatories  in  this  case, 
the  former  must  stand.  There  is  no  such  conflict.  The 
answers  to  the  interrogatories  show  that  the  plaintiff  was  fa- 
miliar with  the  crossing  ;  that  he  had  passed  over  it  on  the 
morning  of  the  day  on  which  he  was  injured  ;  that  he  was  in- 
jured at  night ;  that  on  account  of  the  dense  darkness  he  could 
not  see  the  train;  that  the  train  was  behind  time  and 
running  very  rapidly,  and  that  no  signals  were  given.  The 
jury,  in  answer  to  several  of  the  interrogatories,  find  that  at 
the  distance  mentioned  in  such  interrogatories,  respectively, 
the  plaintiff  could  not  have  seen  the  approaching  train,  but 
they  do  answer  that  he  could  have  seen  it  when  within  a 
distance  of  eighteen  feet.  In  other  answers,  however,  they 
say  that  there  were  obstacles  which  would  have  prevented 
the  plaintiff  from  having  seen  the  train  had  he  been  looking 
in  the  direction  from  which  it  was  approaching.  It  is  to  be 
observed  that  there  is  nothing  in  the  answers  which  tends  to 
show  the  plaintiff  was  not  driving  slowly,  and  looking  and 
listening  carefully,  and  hence  it  must  be  presumed,'  in  sup- 
port of  the  general  verdict,  that  he  was  doing  so.  It  is  to  be 
further  observed  that  there  is  no  finding  that  he  did  see  the 
train  when  eighteen  feet  distant  from  the  track,  although 
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there  is  a  finding  that  he  could  have  seen  it  had  he  been  look«^ 
ing  in  the  direction  from  which  it  was  approaching;  and,  for 
anything  that  appears,  he  may  not  have  seen  it,  because  look- 
ing in  the  opposite  direction,  or  because  of  the  obstacles 
mentioned  in  some  of  the  answers.     Contradictory  answers 
can  not  be  madeito  override  the  general  verdict.    We  are  not 
inclined  to  ezten>d  the  doctrine  of  the  case  of  Chicago,  etc,  R. 
W.  (Jo.  V.  Hedges,  118  lud.  6,  and  we  do  not  think  this  case 
falls  within  the  rule  there  declared,  inasmuch  as  there  is  an 
essential  difference  in  the  facts  exhibited  in  the  answers  re- 
turned in  that  case  and  those  contained  in  the  answers  in 
the  present  case.     The  conclusion  we  here  declare  is  in  har-^ 
mony  with  the  decision  in  Terre  Haute,  eto.,  i2.  R.  Co.  v. 
Qark,  73  Ind.  168. 

Judgment  affirmed. 

Filed  March  29,  1892. 
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]jLJ3  Pbomibsoby  l^(yn.^PayabU  in  Bank.^Trofufer  to  PhirU^  Without  OcmM-^ 
eration. — Answer. — Sufficiency  of. — In  an  action  upon  a  promissory  note 
payable  at  a  bank  in  this  State,  when  it  is  averred  in  the  complaint 
that  it  was  transferred  before  doe,  for  value,  and  was  taken  bj  the  plain* 
tiff  in  good  faith,  etc.,  an  answer  is  good  which  avers  that  the  note 
was,  and  at  all  times  had  been,  the  property  of  the  payee ;  that  the 
plaintiff  had  no  actual  interest  in  it,  and  that  it  was  transferred  to  him 
without  consideration,  for  purposes  of  collection  only,  and  to  prevent 
the  defendant  pleading  as  a  set-off  against  it  certain  indebtedness  dae 
to  him  from  the  payee. 

From  the  Noble  Circuit  Coart. 

L,  W*  Welker,  for  appellant. 
R.  P.  Barr,  for  appellee. 

McBride,  J. — Suit  by  the  appellant  to  collect  a  note  and 
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foreclose  a  mortgage  given  by  the  appellee  to  one  Hall,  and 
by  Hall  afi^igned  to  the  ap|)ellant.  The  note  was  payable  at 
a  bank  in  this  State,  and  it  was  averred  that  it  was  transferred 
before  due,  for  value,  and  was  taken  by  the  appellant  in 
good  faith,  etc. 

The  second  paragraph  of  answer  averred,  in  substance, 
that  the  note  was,  and  at  all  times  had  been,  the  property  of 
the  payee ;  that  the  appellant  had  no  actual  interest  in  it, 
and  that  it  was  transferred  to  him  without  consideration,  for 
purposes  of  collection  only,  and  to  prevent  the  appellee 
pleading  as  a  set-off  against  it  certain  indebtedness  due  to 
him  from  the  payee. 

A  demurrer  to  this  paragraph  of  answer  was  overruled, 
and  this  ruling  is  assigned  as  error.  The  answer  is  clearly 
good.  Bostwick  v.  Bryant,  113  Ind.  448  ;  tState^  ex  reL,  v. 
Ruhlman,  111  Ind.  17 ;  Pixley  v.  Van  Nodem,  100  Ind.  34 ; 
Ourtis  V.  Gooding,  99  Ind.  46;  Wilson  y,  Clark,  11  Ind. 
386  ;  Hereth  v.  Smith,  33  Ind.  614 ;  Lewis  v.  Sheaman,  28 
Ind.  427. 

The  only  other  error  assigned  is  that  the  court  erred  in 
overruling  the  appellant's  motion  for  a  new  trial. 

While  several  reasons  were  assigned  for  a  new  trial,  coun- 
sel for  the  appellant  has  confined  his  discussion  to  the  suf- 
ficiency of  the  evidence  to  sustain,  the  finding. 

We  do  not  consider  or  pass  upon  the  objection  urged  by 
counsel  for  the  appellee  as  to  the  technical  sufficiency  of  the 
assignment  of  the  reasons  for  a  new  trial. 

The  evidence  was  principally  addressed  to  an  answer  of 
set-off — the  appellee  alleging  indebtedness  of  the  payee  of 
the  note  to  him  before  its  assignment,  and  that  the  appellant 
took  it  with  notice  of  the  indebtedness.  Except  for  infer- 
ences which  may  legitimately  be  drawn  from  the  evidence, 
the  evidence,  as  shown  by  the  record,  is  very  slight  tending 
to  show  notice.  It  can  not  be  «aid,  however,  that  there  is 
no  evidence  tending  to  establish  that  fact.  There  is  evidence 
of  some  fisicts  tending  that  way,  while  from  some  circum- 
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stances  surrounding  the  transaction  there  arises  a  strong  in- 
ference tending  to  the  same  conclusion.  It  is,  in  our  opinion, 
a  case  where  the  trial  court  having  weighed  the  evidence  and 
reached  a  given  conclusion,  we  can  not  under  our  rules  dis- 
regard the  finding. 

Judgment  affirmed. 

Filed  March  29, 1892. 


No.  15,519. 

Hendry  et  al.  v.  Crandall. 

Appeal. — Dtsmisaal  of. — Supreme  Court — Omission  of  Names  of  Certain  D*- 
fendomis  in  Dockei-EtUry. — An  appeal  will  not  be  dismissed  because  the 
names  of  certain  persons  appear  among  the  appellants  who  were  not 
parties  to  the  judgment,  the  persons  referred  to  being  parties  to  the 
action,  and  the  judgment  for  costs  being  rendered'  against  the  defend- 
ants generally,  without  setting  out  their  names.  The  clerk,  in  giving 
the  title  of  the  cause  in  the  docket-entrj  preceding  the  trial,  seems 
to  have  omitted  their  names,  but  this  was  a  mere  clerical  misprision 
which  could  not  work  a  discontinuance  of  the  cause  as  to  them,  or 
shield  them  from  the  judgment,  which  appears  from  the  whole  record  to 
have  been  rendered  against  them  and  the  other  defendants. 

Tbial  by  Jury. —  When  Cause  can  not  he  Withdrawn  from  Jury, — After  a 
cause  has  been  submitted  to  the  jury  for  trial,  the  evidence  introduced, 
argument  had,  and  the  jury  has  retired  for  consideration,  it  is  too  late 
for  the  court  to  reconsider  its  ruling,  and,  without  the  consent  of  both 
parties,  withdraw  the  cause  from  the  jury  and  decide  it  on  the  evidence 
that  had  gone  to  the  jury. 

From  the  Whitley  Circuit  Court. 

J.  A.  Woodhull,  W.  M.  Brovm,  D.  R.  Beat,  E.  A.  Brattan 
and  E.  Davis,  for  appellants. 

T.  R,  Marshall  and  W.  F,  MoNagneyj  for  appellee. 

Miller,  J. — We  are  asked  to  dismiss  this  appeal  because 
the  names  of  two  persons  appear  among  the  appellants  who, 
it  is  said,  were  not  parties  to  the  judgment. 
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The  persons  referred  to  were  parties  to  the  action,  and  the 
jadgment  for  costs  was  rendered  against  the  defendants  gen- 
erally,  without  setting  out  their  names.  The  clerk,  in  giv- 
ing the  title  of  the  cause  in  the  docket  entry  preceding  the 
trial,  seems  to  have  omitted  these  names,  but  this  was  a  mere 
clerical  misprision  which  could  not  work  a  discontinuance 
of  the  cause  as  to  them,  or  shield  them  from  the  judgment, 
which  appears  from  the  whole  record  to  have  been  rendered 
against  them  and  the  other  defendants. 

The  motion  to  dismiss  is  overruled. 

This  was  a  proceeding  instituted  by  the  appellee  to  obtain 
a  license  to  sell  intoxicating  liquors.  The  appellants  were 
remonstrants. 

The  cause  was  appealed  to  the  circuit  court,  in  which  court 
the  appellants  asked  that  the  cause  be  tried  by  the  court  with- 
out the  intervention  of  a  jury.  This  motion  was  overruled 
and  the  cause  submitted  to  a  jury  for  trial. 

After  the  case  had  been  fullv  tried  and  submitted  to  the 
jury  for  determination,  and  they  had  failed  to  agree,  the 
court,  of  its  own  motion,  withdrew  the  cause  from  their 
further  consideration,  discharged  the  jury,  and  found  for  the 
appellee  upon  the  evidence  that  had  been  given  to  the  jury 
upon  the  trial. 

The  appellants  excepted  to  this  action  and  ruling  of  the 
court,  and  have  assigned  it  as  error  here. 

We  are  of  the  opinion  that  after  the  cause  had  been  sub- 
mitted to  the  jury  for  trial,  the  evidence  introduced,  argu- 
ment had,  and  the  jury  had  retired  for  consideration,  it  was 
too  late  for  the  court  to  reconsider  its  ruling,  and,  without 
the  consent  of  both  parties,  withdraw  the  cause  from  the  jury 
and  decide  it  on  the  evidence  that  had  gone  to  the  jury. 

We  must  presume  that  the  court  gave  the  same  attention 
to  the  evidence  as  it  was  introduced,  and  scrutinized  the 
manner  and  conduct  of  the  witnesses,  just  as  he  would  have 
done  if  the  trial  had  taken  place  without  the  empanelling  of 
a  jury  ;  bat  we  can  not  presume  that  the  appellants  were  not 
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put  to  a  disadvantage  bj  the  change  in  the  tribunal  trying 
the  cause^  after  the  evidence  had  been  heard  and  cause  argued. 

The  record  shows  that  counsel  for  the  appellant  prepared 
instructions  which  they  desired  given  to  the  jury^  and  inter- 
rogatories to  be  answered  by  them.  This  was  a  practice  per- 
tinent and  proper  injury  trials^  but  entirely  out  of  place  in 
a  hearing  by  the  court.  It  may  have  been  that  the  conduct 
and  management  of  the  trial  were  different  in  many  respects 
from  what  it  would  have  been  if  the  trial  had  been  by  the 
court  from  its  inception.  The  time  and  labor  consumed  in 
the  preparation  of  instructions  and  interrogatories  might 
have  been  used  in  preparing  special  findings  for  the  court. 

This  is  not  a  case  where  a  slight  departure  was  had  from 
the  usual  practice^  in  which  the  burden  is  upon  the  objector 
to  show  that  he  has  been  injured^  but  is  a  case  where  the 
practice  is  so  unusual  as  to  raise  a  presumption  of  injury. 

We  can  not  say  from  an  examination  of  the  evidence  and 
other  rulings  of  the  court  that  the  substantial  rights  of  the 
defendants  have  not  been  prejudiced. 

Judgment  reversed. 

Filed  March  29, 1892. 


No.  16,629. 

131        46  * 

,!?L.?^  Coon  v.  Cronk. 

Pbaoticx.— -dm/Iiet  of  Evidence. — The  mere  weakness  or  conflict  of  evidence 
will  not  jastifj  the  setting  aside  of  the  finding  of  the  trial  court.  Ther^ 
mast  be  an  entire  want  of  evidence  on  some  material  point. 

From  the  Hancock  Circuit  Court. 

J.  A,  New  and  A.  M,  New,  for  api>e]]ant. 
E.  Marsh  and  W.  W.  Cook,  for  appellee. 

McBbidE;  J. — The  only  question  argued  by  counsel  for 


NOVEMBER  TERM,  1891.  46 

Goon  V.  Gronk. 

tbe  appellant  is  the  sufficiency  of  the  evidence  to  sustain  the 
finding  of  the  circuit  court. 

The  suit  was  bj  the  appellant  for  the  partition  of  certain 
land  in  which  he  claimed  an  interest  under  the  will  of  his 
fiither.  The  appellee  claimed  that  there  had  been  a  parol 
partition  of  the  lands  belonging  to  the  father's  estate^  in  which 
the  appellant  had  participated  ;  that  a  written  contract  was 
made  evidenoing  the  terms  of  the  partition^  and  that  deeds 
were  subsequently  executed  confirming  it;  that  possession 
was  taken^  and  thereafter  held  under  the  partition  thus 
made ;  and  that^  by  the  terms  of  such  partition^  the  appellant 
parted  with  his  interest  in  the  lands  in  controversy. 

There  was  evidence  tending  to  support  the  claims  of  the 
appellee.  Neither  the  written  contract  nor  the  deeds  were 
in  evidence.  There  was  evidence^  however,  admitted  ap- 
parently without  objection,  tending  to  show  the  execution 
of  both.     The  evidence  is  very  far  from  being  satisfactory. 

It  can  not  be  said,  however,  that  there  was  no  evidence 
tending  to  support  the  finding  of  the  court. 

Mere  weakness  of  evidence  will  not  justify  us  in  setting 
aside  the  finding.  There  must  be  an  entire  want  of  evidence 
on  some  material  point.  Here  the  evidence,  while  appa- 
rently very  weak,  was  conflicting.  The  trial  court  was  charged 
with  the  duty  of  weighing  the  evidence  and  determining  the 
conflict. 

Our  rules  forbid  that  we  should  disturb  the  conclusion 
thus  reached. 

Judgment  affirmed, 

FUed  March  31, 1892. 
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No.  15,698. 

Plaut  bt  al.  v.  Storey. 

Chattel  Mobtgaos. — Given  to  Save  Surety  on  NoU  HarmU$i.^Rig1U  qf 
Payee  <^  NoU  to  Foi-eelose.— Trustee.--  Wko  May  Plead,— Dieability  of  Mar- 
ried Woman. — The  owner  of  personal  property  mortgaged  it  to  his  wife^ 
the  consideration  being  that  she  had  become  liable  to  pay  certain  notes 
execated  by  him ;  and  it  contained  a  condition  that  jf  he  should  pay 
the  notes  and  hold  her  "harmless  and  exempt  from  paying  the  same,  or 
any  pai:t  thereof,  then  "  the  mortgage  to  be  void,  otherwise  to  remain 
in  force. 

Held^  that  the  lien  of  the  mortgage  attached  to  the  property  in  the  nature 
of  a  trust,  so  remained  until  the  notes  were  paid,  and  thai  the  payee  or 
owner  of  the  notes  could  maintain  an  action  to  foreclose  the  mortgage. 

Betdj  also,  that  her  coverture  could  not  be  set  up  as  a  defence  by  those 
claiming  a  lien  on  said  property  which  was  subsequent  to  the  lien  of 
the  mortgage,  on  the  ground  that  there  was  no  consideration  for  her 
assuming  the  payment  of  the  notes  for  the  reason  that  a  married  wo- 
man could  not  become  surety. 

Heldf  further,  that  a  contract  of  suretyship  by  a  married  womau'^can  only 
be  avoided  by  her  or  by  those  in  privity  of  blood  with  or  in  representa* 
tion  of  her. 

Tbusteb. — Ben^ieioTj/e  Notice  of  OreaHon  of  Trust  JVmd. — It  is  not  necessary 
that  the  beneficiary  of  a  trust  should  have  requested  or  have  knowl- 
edge of  the  creation  of  the  fund  to  enable  him  to  maintain  a  suit 
therefor. 

From  the  Bartholomew  Circuit  Court. 

O.  W.  Cooper,  G.  B,  Cooper  and  J,  W,  Baird,  for  appel- 
lants. 
8.  Stanaifer  and  G.  S.  Baker,  for  appellee. 

MiLLEB,  J. — On  the  12th  day  of  December,  1888,  James 
H.  Arnold  executed  a  chattel  mortgage  on  a  stock  of  goods 
to  Anna  C.  Arnold  to  secure  the  payment  of  four  promis- 
sory notes  executed  by  him  to  her,  and  containing  in  addi- 
tion the  following  provision : 

*^  Whereas^  the  said  James  H.  Arnold  is  indebted  to  one 
John  V.  Storey  in  the  sum  of  $655|  with  interest  thereon, 
evidenced  by  two  promissory  notes,  one  dated  January  Ist, 
1888,  for  $530,  due  one  year  after  date,  and  one  for  $125, 
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dated  1888,  due  one  day  after  date ;  and  whereas,  the  said 
Adds  C.  Arnold  has  become  responsible  for  the  payment  of 
said  notes  when  due :  Now,  therefore,  if  the  said  James  H. 
Arnold  shall  pay  said  first  four  notes  when  due,  with  inter- 
est, and  shall  pay  the  two  promissory  notes  to  John  V. 
Storey  and  hold  the  said  Anna  C.  Arnold  harmless  and  ex- 
empt from  paying  the  same,  or  any  part  thereof,  then  this 
instrument  to  be  void,  otherwise  to  remain  in  force/' 

This  action  was  brought  by  the  appellee  for  the  foreclosure 
of  the  mortgage.  The  complaint  makes  James  H;  Arnold, 
the  mortgagor,  Anna  C.  Arnold,  the  mortgagee,  the  appel- 
lants, and  the  sheriff  of  the  county,  defendants. 

The  complaint,  in  addition  to  the  usual  averments  in  such 
actions,  contains  the  following : 

^'  That  said  mortgage  was  duly  acknowledged  and  recorded 
in  the  recorder's  office  of  Bartholomew  county  on  the  12th 
day  of  December,  1888,  and  accepted  by  said  plaintiff;  that 
plaintiff's  said  notes  were  the  first  to  become  due  of  those  se- 
cured by  said  mortgage,  and  said  mortgage  thereby  became 
and  was  a  first  lien  on  said  property  in  favor  of  said  plain- 
tiff; and,  further,  by  the  terms  of  said  mortgage  the  defend- 
ant Anna  C.  Arnold  assumed  and  became  liable  for  the 
payment  of  plaintiff's  said  notes.'' 

It  was  also  averred  that  after  the  execution  of  the  mort- 
gage the  appellee  caused  the  mortgaged  property  to  be 
seized  by  the  sheriff  in  certain  attachment  proceedings  against 
the  defendant,  James  H.  Arnold.  The  prayer  was  for  a 
foreclosure,  and  that  the  mortgage  be  declared  a  lien  prior 
and  superior  to  the  attachment,  and  for  a  personal  judgment 
against  James  H.  and  Anna  C.  Arnold. 

The  appellants  demurred  to  the  complaint.  Their  de- 
murrer was  overruled,  and  exceptions  taken.  This  ruling  is 
assigned  as  error  in  thi^  court. 

The  appellants  claim  that  the  mortgage  was  given  only  to 
secure  Anna  C.  Arnold  against  loss  by  reason  of  her  sup- 
posed liability  to  pay  the  debt  to  the  appellee ;  that  it  was 
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intended  to  indemnify  her  against  loss,  and  not  for  the  use 
or  benefit  of  the  appellee. 

The  appellee  insists  that,  treating  the  mortgage  as  a  mere 
indemnity,  it  inured  to  the  benefit  of  Storey.  Also,  that 
the  contract  was  more  than  a  mere  indemnity ;  that  it  also 
contains  an  agreement  to  pay  the  debt. 

Stripped  of  extraneous  matter  the  contract,  as  evidenced 
by  the  mortgage,  shows  that  James  H.  Arnold  was  indebted 
to  the  appellee,  and  by  some  arrangement  between  James  H. 
and  Anna  C,  she  became  liable,  in  some  secondary  capacity, 
to  pay  this  debt  to  the  appellee,  Storey,  and  that  the  mort- 
gage was  executed  to  be  void  if  James  H.  ^^  shall  pay  the 
two  promissory  notes  to  John  V.  Storey,  and  hold  the  said 
Anna  C.  Arnold  harmless  and  exempt  from  paying  the  same, 
or  any  part  thereof." 

This  is  not,  in  terms,  such  an  agreement  as  that  set  forth 
in  the  cases  of  Loehr  v.  Oolbom^  92  Ind.  24,  Bodkin  v. 
Merit,  86  Ind.  560,  Sperry  v.  Dickinson,  82  Ind.  132,  Ound 
V.  Oue,  72  Ind.  34,  where  the  promise  was  that  '^  the  mort- 
gagors expressly  agree  to  pay  said  sum  above  secured ; "  but 
it  is  not  essential  to  the  validity  of  the  promise  that  it  should 
be  contained  in  these  or  similar  words. 

The  language  used  is  much  like  that  contained  in  the  mort- 
gage in  Eastman  v.  Foster,  8  Met.  19,  where  it  was  provided 
that  if  the  said  mortgagors  ^^  shall  pay  said  notes,  and  every 
way  indemnify  and  save  harmless  the  said  Solomon  K.  from 
all  trouble  and  expense,  then  this  deed  to  be  void ;  other- 
wise in  power.''  In  that  case  it  was  held  ^lat  the  mortgage 
to  the  surety  created  a  trust  and  an  equitable  lien  for  the 
holders  of  the  notes ;  that  such  lien  attached  to  the  prop- 
erty in  the  nature  of  a  trust,  and  would  so  remain  until  the 
debts  were  paid. 

A  concise  statement  of  the  law  upon  this  subject  is  con- 
tained in  Brandt  Suretyship  (2d  ed.),  section  324,  as  fol- 
lows : 

'^As  a  general  rule,  where  a  surety,  or  a  person  standing 
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in  the  situation  of  a  surety^  for  the  payment  of  a  debt^  re- 
ceives a  security  for  his  indemnity^  aud  to  discharge  such  in- 
debtedness, the  principal  creditor  is  in  equity  entitled  to  the 
full  benefit  of  that  security ;  and  it  makes  no  difference  that 
such  principal  creditor  did  not  act  upon  the  credit  of  such 
security  in  the  first  instance;  or  even  know  of  its  existence. 
The  authorities  place  the  principle  upon  the  ground  that,  as 
the  secuvity  is  a  trust  created  for  the  better  securing  of  the 
debt,  it  attaches  to  it,  and  hence,  it  is  that  it  may  be  made 
available  by  the  creditor,  although  unknown  to  him.  The 
right  of  the  creditor  is  the  same  when  the  security  is  a  mort- 
gage or  other  lien  given  the  security  by  the  principal  after 
the  principal  and  surety  have  both  become  bound,  even 
though  there  may  have  been  no  previous  agreement  that  in- 
demnity should  be  given.  To  entitle  the  creditor  to  en- 
force this  right  in  equity,  it  is  not  necessary  that  he  should 
have  exhausted  his  remedies  at  law,  or  have  reduced  his  debt 
to  judgment.  A  mortgage  given  by  the  principal  maker  of 
a  promissory  note  to  his  surety  on  the  note,  conditioned  that 
the  principal  will  pay  the  note  and  save  the  surety  harmless, 
creates  a  trust  and  lien  which  subsist  after  the  creditor's 
claim  on  the  surety  for  the  payment  of  the  note  is  barred  at 
law  by  the  statute  of  limitations,  and  the  fee  of  the  mort- 
gaged property  has  by  foreclosure  become  vested  in  the  surety. 
The  trust  which  inures  to  the  benefit  of  the  creditor  sub- 
sists till  the  debt  is*  paid,  and  may  be  enforced  against  any- 
one who  takes  the  property  with  notice.  After  a.  trust  of 
this  kind  has  been  created,  it  can  not  usually  be  defeated 
without  the  consent  of  all  parties  in  interest,  unless  it  be  by 
a  conveyance  to  a  bona  fide  purchaser  without  notice.'' 

We  do  not  regard  the  presence  in  the  mortgage  of  a  prom- 
ise to  pay  the  debt  as  of  any  particular  importance,  where,  as 
in  this  case,  the  action  is  brought  by  the  creditor  against  the 
principal  debtor,  after  the  maturity  of  the  debt.  In  a  suit 
brought  by  an  indemnified  surety,  who  has  not  paid  the  debt 
Vol.  131.- 
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or  been  otherwise  damnified,  it  is  of  course  necessary  to  a 
recovery.  The  cases  of  Gunel  v.  Ouey  supra,  and  Bodkin  y. 
Meritj  mipra,  are  of  this  class. 

In  disQussing  this  question  in  the  case  of  Aldrich  v.  BkJce, 
134  Mass.  582,  the  court  said : 

*'  A  mortgage  made  by  a  principal  to  a  surety,  to  secure 
the  payment  of  a  note,  is  not  to  be  regarded  in  equity 
simply  as  an  indemnity  to  the  surety.  It  is  not  important 
whether  it  is  in  form  to  pay  the  debt  or  to  indemnify  the 
surety.  Where  its  object  is  to  provide  for  the  payment  of 
debts,  or  to  enable  the  surety  to  do  so,  he  is  constituted  a 
trustee  for  the  creditors  whose  debts  are  enumerated  in  the 
condition. 

In  Hampton  v.  PhippSy  108  U.  S.  260,  this  language  wa» 
nsed: 

*^  The  implication  is,  that  a  pledge  made  expressly  to  one 
is  in  trust  for  another,  because  the  relation  between  the  par* 
ties  is  such  that  that  construction  of  the  transaction  best  ef» 
fectuates  the  express  purpose  for  which  it  was  made." 

We  are  of  the  opinion  that  the  court  did  not  err  in  over- 
ruling the  demurrer  to  the  complaint. 

The  action  of  the  court  in  sustaining  the  demurrer  to  the 
second  paragraph  of  answer  is  assigned  as  error. 

The  answer  is  as  follows: 

"  And  for  amended  second  paragraph  of  separate  answer  ta 
plaintiflT's  complaint  these  defendants  say :  That  at  the  time  it 
is  charge/:!  that  the  said  Anna  C.  Arnold  assumed  the  payment 
of  plaintiff's  notes,  and  at  the  time  of  the  execution  of  said 
mortgage,  the  said  Anna  C.  Arnold  was  and  still  is  the  wife 
of  her  co-defendant  Jam^s  H.  Arnold,  and  the  notes  made 
by  said  James  11.  Arnold  to  his  said  wife  were,  and  are, 
wholly  without  consideration,  and -said  mortgage  was  exe- 
cuted to  his  said  wife  in  pursuance  of  an  agreement  between 
the  said  Arnolds  for  the  purpose  of  cheating,  hindering  and 
delaying  the  creditors  of  said  James  H.  Arnold,  and  said  mort- 
gage was  executed  without  the  knowledge,  request  or  con* 
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sent  of  said  Storey,  plaintiff  liereiD^  and  the  same  never  was 
delivered  to  him  nor  in  any  other  manner  executed^  except 
by  being  placed  upon  record  in  the  recorder's  office  of  Bar- 
tholomew county,  Indiana. 

Wherefore  the  said  mortgage  as  to  these  defendants  is 
without  consideration^  fraudulent  and  void/' 

Appellants'  counsel  contend  that  the  only  consideration 
for  the  execution  of  the  mortgage  was  the  assumption  by  the 
wife  of  James  H.  Arnold  of  his  debt  to  Storey,  and  that,  a 
married  woman  being  forbidden  by  statute,  section  5119, 
R.  8.  1881,  to  enter  into  any  contract  of  suretyship,  such  con- 
tract was  void,  and  the  mortgage  without  any  consideration 
to  support  it. 

By  the  express  te^ms  of  the  statute,  it  is  declared  that 
*'  such  contract,  as  to  her,  shall  be  void." 

In  construing  this  act  this  court  in  Bennett  v.  Ma&ingly, 
110  Ind.  197,  held  that  such  contracts  are  voidable,  not  void, 
and  that  they  could  be  avoided  only  by  such  married  woman, 
being  as  to  third  parties  valid  contracts.  In  that  case  it  was 
held  that  the  inhibition  contained  in  the  statute  could  not 
be  invoked  by  a  purchaser  of  the  land  upon  which  the  mort- 
gage executed  for  the  debt  of  her  husband  rested. 

In  Johnson  v.  Jouchert,  124  Ind.  105,  it  was  held  that 
only  the  person  upon  whom  the  disability  rested  or  those  in 
privity  of  blood  or  in  representation  could  avoid  such  con- 
tract. In  that  case,  also,  it  was  held  that  a  purchaser  who 
took  title  from  the  mortgagors  could  not  plead  the  coverture 
of  their  grantor  to  avoid  the  encumbrance. 

In  the  case  before  us  the  appellants,  who  deek  to  defeat  the 
operation  of  the  mortgage,  are  neither  privies  in  blood,  es- 
tate or  representation  of  Anna  C.  Arnold,  but  are  attaching 
creditors  of  her  husband.  They  are,  therefore,  in  no  condi- 
tion to  avail  themselves  of  the  protection  afforded  her  by  the 
statute.  It  does  not  appear  from  the  record  but  that  she  is 
entirely  content  with  her  contract. 

The  allegation  in  the  answer  that  the  mortgage  was  exe- 
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cuted  in  fraud  of  the  creditors  of  James  H.  Arnold,  does 
not,  as  against  the  appellee,  strengthen  the  position  of  the 
appellants.  It  is  not  disputed  but  that  the  indebtedness  of 
James  H.  Arnold  to  the  appellee  is  bonajide,  nor  claimed 
that  the  appellee  was  a  party  to  or  had  any  knowledge  of  the 
fi'aud.  We  are  of  the  opinion  that  the  appellee  does  not 
claim  through  or  under  the  mortgagee  in  any  such  sense  as  to 
be  affected  by  the  frauds  or  secret  equities  between  her  and 
her  husband. 

An  indemnified  surety  stands  much  in  the  position  of  a 
trustee  holding  a  fund  for  the  payment  of  the  debt,  whose 
misdeeds  can  not  impair  the  rights  of  the  beneficiary. 

Neither  was  it  necessary  that .  the  appellee  should  have 
knowledge  of  or  have  requested  th«  mortgage  to  have  been 
executed.  Carter  v.  Taylory  9  Paige,  492.  The  complaint 
shows  that  before  action  was  brought  the  appellee  accepted 
the  provision  made  for  his  benefit.  Not  being  a  party  to  the 
instrument,  it  was  not  necessary  to  deliver  the  mortgage  to 
him — an  acceptance  of  its  provisions  was.  all  that  was  neces- 
sary on  his  part. 

We  are  satisfied  that  the  action  of  the  court  in  sustaining 
the  demurrer  to  the  second  paragraph  of  answer  was  not  er- 
roneous. 

What  we  have  said  disposes  of  the  questions  of  law  raised 
upon  the  action  of  the  court  in  overruling  the  motion  for  a 
new  trial,  and  it  would  be  useless  to  prolong  this  opinion  by 
discussing  them  in  detail. 

Judgment  affirmed. 

Filed  April  1,  lg^2. 


NOVEMBER  TERM,  1891.  53 


Crawford  v.  Gray. 


No.  15,686. 

Cbawford  v.  Gbay. 

Dbcedbnts'  Estates. — Salc—PurchoM  by  JExeetUor^a  Wife, — Where  two 
executors  offer  real  estate  of  the  testator  for  sale  at  public  auction  in 
pursuance  of  an  order  of  court,  the  wife  of  one  of  the  executors  may, 
in  good  faith,  become  a  purchaser  of  the  real  estate  at  such  sale,  and 
derive  a  valid  title  to  the  real  estate  through  such  purchase. 

From  the  B.ush  Circuit  Court. 

W,  A.  Oullen  and  J.  D,  ilegee,  for  appellant. 
/.  D.  Miller,  F.  E,  Gavin,  B,  L.  Smithy  C.  Cambem  and 
T.  J,  Newkirky  for  appellee. 

Olds,  J. — The  question  presented  for  decision  in  this  case 
arises  on  the  ruling  of  the  court  in  sustaining  demurrers  to 
the  appellant's  answer  and  cross-complaint. 

The  facts  alleged  in  each  paragraph  of  answer  and  cross- 
complaint  are  substantially  as  follows:  The  real  estate  in 
controversy  was  the  property  of  William  Crawford,  the 
father  of  the  appellant,  who  died  testate,  and  appointed  one 
George  Gray  and  Solomon  P.  Hilligoss  his  executors.  The 
executors  obtained  an  order  from  theKush  Circuit  Court  to 
sell  the  real  estate  to  pay  the  debts  of  the  testator,  and  it  was 
offered  in  pursuance  of  such  order  for  sale  at  public  auction, 
and  bid  in  by  one  James  M.  Gwinn,who  was  the  son-in-law 
of  appellee,  in  the  name  of  the  appellee,  for  $1,400.  At  the 
time  of  the  sale  appellee  was  the  wife  of  said  George  Gray, 
one  of  the  executors,  and  it  is  alleged  that  the  property  was 
in  fact  worth  at  the  time  $2,800,  and  appellee  is  now  the 
widow  of  said  George  Gray. 

The  question  presented  is  as  to  whether  or  not,  where  two 
executors  offer  real  estate  of  the  testator  for  sale  at  public 
auction  in  pursuance  of  an  order  of  court,  the  wife  of  one 
of  the  executors  may,  in  good  faith,  become  a  purchaser  of 
the  real  estate  at  such  sale,  and  derive  a  valid  title  to  the  real 
estate  through  such  purchase. 
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There  is  do  fraud  or  collusion  alleged.  Therie  is  an  alle- 
gation that  the  real  estate  was  worth  more  than  the  amount 
for  which  it  was  sold  to  the  wife.  It  is  contended  on  behalf 
of  counsel  for  appellant  that  an  executor  can  not  become  a 
purchaser  at  his  own  sale,  and  that  the  husband  and  wifsare, 
in  legal  contemplation,  one  person,  and  therefore  the  wife  can 
not  become  the  purchaser  at  a  sale  made  by  her  husband  and 
another  as  executors ;  that  when  the  wife  takes  title  under 
such  purchase  the  husband  acquires  an  interest  in  the  real 
estate,  and  that  the  wife  can  not  convey  the  real  estate  except 
by  deed  in  which  her  husband  joins. 

We  can  not  concur  with  the  theory  of  counsel  that  the 
husband  and  wife's  legal  existeDce  is  so  blended  together  as 
to  constitute  in  law  but  one  person,  and  rendering  the  wife 
unable  to  purchase  real  estate  sold  by  her  husband  and  his 
co-executor  at  public  auction. 

Under  the  law  of  this  State,  as  it  is  now  and  was  at  the 
time  of  this  sale  by  the  executors  and  purcliase  by  the  ap- 
pellee, the  wife  had  quite  as  distinct  and  individual  an  ex- 
istence relating  to  her  right  to  contract  for  and  purchase  real 
estate  and  take  title  in  her  own  name,  and  hold,  use  and  en- 
joy the  same  as  did  her  husband. 

She  has  the  same  right  to  invest  her  own  money  in  the 
purchase  of  real  estate  as  her  husband,  and  regardless  of  the 
will  of  her  husband.  When  once  the  title  is  vested  in  her, 
true  she  can  not  convey  or  encumber  the  same  except  by  deed 
in  which  her  husband  joins,  but  there  are  no  restrictions  on 
her  right  to  purchase  and  take  title  in  herself.  This  she  can 
do  without  his  aid  or  consent,  and  he  has  no  legal  power  to 
restrain  or  prevent  her  from  doing  so. 

At  the  executor's  sale  the  land  was  offered  at  public  auc- 
tion. In  offering  the  land  for  sale  the  executors  were  acting 
under  and  in  pursuance  of  an  order  of  court.  All  who  de- 
sired had  the  right  to  bid  and  become  purchasers.  The  wife 
of  one  of  the  executors  having  the  right  to  use  her  individ- 
ual means  as  she  willed,  she  had  the  same  right  to  bid  and 
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to  become  a  purchaser  in  good  faith  as  did  aoy  other  indi- 
vidual^  and  to  authorize  au  agent  to  act  for  her  and  bid  the 
land  off  for  her,  and  take  title  in  her  own  name.  Before  the 
purchase  the  wife  had  no  interest  in  the  land.  The  husband 
was  acting  in  a  fiduciary  capacity  ;  it  was  not  necessary  that 
the  wife  join  Him  in  a  deed  to  pass  title.  The  title  was  not 
even  in  the  husband.  It  was  the  title  which  the  testator  held 
at  his  death  that  the  executors  conveyed  to  the  wife.  There 
is  no  fraud  charged  upon  the  part  of  either  the  appellee  or 
the  executors,  or  any  collusion  between  the  appellee  and  her 
husband. 

It  is  not  averred  but  what  the  sale  was  in  good  faith,  or 
that  the  appellee  was  not  the  highest  and  best  bidder,  and 
the  sale  was  at  a  public  auction.  The  mere  averment  that 
the  land  was  in  fact  worth  more  than  the  amount  for  which 
it  was  sold  is  not  sufficient  to  invalidate  the  sale. 

Section  5115,  R.S.  1881,  abolishes  all  the  legal  disabilities 
of  married  women  to  make  contracts  except  as  provided  by 
the  statute. 

Section  5116,  R.  S.  1881,  provides  that  the  lands  of  a  mar- 
ried woman,  together  with  the  rents  and  profits  thereof,  shall 
be  her  separate  property  as  fully  as  if  she  were  unmarried, 
except  that  she  shall  not  convey  or  encumber  except  by  deed 
in  which  her  husband  joins. 

It  has  long  been  the  law  of  this  State  that  the  wife  might 
sue  her  husband  when  the  action  related  to  her  separate  prop- 
erty. And  in  Crater  v.  Crater,  118  Ind.  521,  it  was  held 
that  she  might  maintain  an  action  of  ejectment  against  her 
husband  for  the  possession  of  her  separate  real  estate. 

There  is  no  error  in  the  rulings  of  the  court. 

Judgment  affirmed,  with  co8t^. 

Miller,  J.,  took  no  part  in  the  decision  of  this  case. 

Filed  April  1, 1892. 
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The  Board  of  Ck>nimi88ioner8  of  Vermillion  Ck>aDt7  «.  Chipps,  Adm'r. 

No.  14,722. 

Thb  Boabd  of  Commissioners  of  Vermillion  Ck>UNTT 

iH  Chipps^  Administrator. 

Practice. — Tetiing  Oomplaini/or  Firti  Time  on  Appeal. — Buieaeio. — Where 
the  BufSciency  of  a  complaint  is  questioned  for  the  first  time  in  the  Su- 
preme Court  by  assignment  of  error,  it  will  withstand  such  attack  if  it 
be  sufficient  to  bar  another  action  for  the  same  cause,  and  would  be 
good  after  verdict. 

8am£. — Sustaining  Demurrer  to  Oood  Paragraph, — Facta  iVovoMe  Under  Qei^ 
eral  DeniaL — It  is  not  error  to  sustain  a  demurrer  to  a  good  paragraph 
of  answer  if  all  the  matters  therein  averred  are  admissible  in  evidence 
under  the  general  denial,  which  is  pleaded. 

Bridges, — Neglect  in  Constructing  or  Repairing, — County  Liable, — A  count j 
is  liable  for  a  failure  to  exercise  reasonable  care  in  the  construction  of 
its  bridges,  or  to  exercise  reasonable  care  in  keeping  them  in  repair. 

Same. — Counties  not  Inauren. — Anticipating  New  or  Unusual  Use  cf, — Countiea 
are  not  insurers  of  the  safety  of  their  bridges,  nor  are  they  bound,  when 
constructing  them,  to  anticipate  uses  not  then  known,  and  necessities 
which  are  not  within  ordinary  experience. 

Same. — Repaying,— Sufficiency  of. — In  repairing  bridges  counties  have  per- 
formed their  whole  legal  duty  when  they  have  put  them  in  as  good  a 
condition  of  strength  and  soundness  as  will  make  them  as  secure  as  new 
bridges  of  the  same  kind  and  plan. 

Same. — Latent  Defects. — In  the  construction  of  a  bridge  a  county  is  not 
liable  for  latent  defects,  which  could  not  have  been  discovered  by  the 
use  of  reasonable  diligence  in  the  material  used  ;  and  it  is  only  bound 
to  use  ordinary  or  reasonable  care  to  make  the  structure  safe  for  the 
uses  for  which  it  was  intended. 

Same. — Employing  Suitable  Person  to  Examine  and  Bcpair. — County  not  Liable 
for  His  Error. — If  a  county  employ  a  competent  person  to  examine  and 
repair  a  bridge,  and  he  makes  the  examination  and  repairs  it,  and  re- 
ports that  it  is  sufficient,  the  county  is  not  liable  if  his  judgment  as  to 
the  sufficiency  of  the  bridge  was  erroneous. 

Same. — Ordinary  Use  of  Bridge. — Plaintiff  Must  Show  He  vas  to  Using. — Id 
order  to  recover  damages  caused  by  a  bridge  breaking  down,  the  plain- 
tiff must  show  that  at  the  time  of  the  accident  he  was  using  the  bridge 
in  the  ordinary  and  usual  manner  in  which  that  bridge  was,  had  been, 
and  was  intended  to  be  used  ;  and  if  he  was  not  travelling  in  the  usual 
-and  ordinary  way  in  that  vicinity  he  can  not  recover. 

Same. — Extraordinary  Use. — One  who  uses  a  bridge  in  an  unusual  manner 
or  subjects  it  to  an  unusual  or  extraordinary  load  or  strain,  and  is 
thereby  injured,  can  not  recover  damages  for  such  injuiy. 
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film. — ISwf  <4  Use  <f  Bridges  for  Traction  Engine, — In  an  action  for  an 
injury  caosed  by  a  county  bridge  breaking  down  by  reason  of  running 
a  heavy  traction  engine  upon  it,  it  is  error  to  allow  the  plaintiff  to 
prove  that  traction  engines  had  passed  over  other  highways  and  bridges 
in  the  county,  if  the  bridge  broken  down  had  been  constructed  several 
years  before  traction  engines  were  known  or  used. 

NsoLiOEKCE. —  When  Question  cf  Loud  for  the  Court, — Where  the  lacts  are 
undisputed,  and  can  lead  to  only  one  conclusion,  the  question  of  neg- 
ligence is  a  question  of  law  for  the  court 
If  cBride,  J.,  dissents. 

From  the  Fountain  Circuit  Court. 

M,  G,  Rhoads  and  /.  F.  Davidson,  for  appellant. 
H.  H,  Conley,  J.  C,  Sawyer  and  iJ.  H,  Dochtemian,  for 
appellee. 

Coffey,  J. — The  complaint  in  this  case  alleges  that  the 
appellee  is  the  duly  appointed  and  qualified  administrator  of 
the  estate  of  B.obert  Baker,  deceased  ;  that,  on  the  20th  day 
of  July,  1887,  there  was  a  bridge  in  Vermillion  county  which 
had  prior  thereto  been  constructed  by  said  county,  and  which 
it  was  bound  to  maintain  ;  that  it  had  negligently  constructed 
said  bridge  by  placing  therein  weak,  knotty  and  defective 
timbers,  leaving  it  in  an  unsafe  condition,  and  that  it  had 
negligently  accepted  said,  bridge,  from  the  contractor  who 
built  the  same,  in  an  unsafe  condition  for  passengers,  by  rea- 
son of  the  weak,  knotty  and  defective  pine  timbers  placed 
therein,  while  the  contract  and  specifications  for  said  bridge 
provided  that  the  same  should  be  constructed  in  a  good,  sub- 
stantial, workmanlike  manner,  of  poplar  timber;  that  it  had 
negligently  suffered  said  bridge  to  remain  in  such  unsafe  con- 
dition, and  to  become  out  of  repair,  so  that  on  the  20th  day 
of  July,  1887,  the  joists  and  other  timbers  upon  which  the 
floor  of  said  bridge  was  laid  were  defective,  weak,  brittle, 
knotty,  old,  decayed  and  rotten,  so  that  it  was  dangerous  for 
persons  to  pass  over  the  sam^  in  the  ordinary  use  of  said  high- 
way, of  which  the  county  had  notice ;  that  on  that  day  the 
deceased,  Robert  Baker,  not  knowing  the  defective,  decayed 
and  dangerous  condition  of  the  bridge,  but  having  reason  to 
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believe  it  was  in  good  repair  and  in  safe  condition,  attempted 
to  pass  over  the  same  with  a  portable  traction  engine  used 
for  threshing  grain,  and  by  reason  of  the  defective,  decayed 
and  dangerous  condition  of  the  bridge,  caused  by  the  failure 
and  neglect  of  the  board  of  commissioners  of  the  county  to 
properly  construct  and  keep  the  same  in  repair,  and  without 
any  fault  on  the  part  of  the  deceased,  the  bridge  gave  way 
and  precipitated  the  deceased  and  said  engine  into  the  stream 
below,  a  distance  of  sixteen  feet,  whereby  he  was,  without 
any  fault  on  his  part,  stunned,  bruised  and  scalded,  from  the 
effects  of  which  he  died  ;  that  he  left  a  widow  and  two  chil- 
dren, who  were  dependent  upon  him  for  support. 

To  this  complaint  the  appellant  filed  an  answer  in  two  par- 
agraphs : 

First,   The  general  denial. 

Second.    Alleging  contributory  negligence. 

The  court  sustained  a  demurrer  to  the  second  paragraph 
of  the  answer,  to  which  appellant  excepted. 

A  trial  by  jury  resulted  in  a  general  verdict  for  the  appel- 
lee. The  jury  also  returned  answers  to  interrogatories  with 
their  general  verdict. 

Over  a  motion  for  new  trial  the  court  rendered  judgment 
on  the  general  verdict  for  the  appellee. 

Several  reasons  for  a  reversal  of  the  judgment  of  the  cir- 
cuit court  are  urged  here,  which  will  be  considered  in  the 
order  in  which  they  are  presented  by  counsel  for  appellant. 

First  It  is  contended  that  the  complaint  above  referred  to 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action* 

The  sufficiency  of  the  complaint  is  questioned  for  the  first 
time  in  this  court  by  an  assignment  of  error. 

It  is  settled  that  where  the  sufficiency  of  a  complaint  is 
questioned  for  the  first  time  in  this  court  by  assignment  of 
error,  it  will  withstand  such  attack  if  it  be  sufficient  to  bar 
another  action  for  the  same  cause,  and  would  be  good  after 
verdict.  Du  Souchet  v,  Dutcher,  113  Ind.  249 ;  Orton  v.  TU- 
den,  110  Ind.  131 ;  Hornady  v.  Shields,  119  Ind.  201. 
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In  the  case  of  Board,  etc.,  v.  Montgomery^  109  Ind.  69,  it 
was  said  by  this  court:  "The  liability  of  counties  for  neg- 
ligence in  constructing  or  maintaining  bridges  is  no  longer 
an  open  qUestion  in  this  State,  for  there  are  many  cases  de- 
claring that  they  are  liable." 

The  complaint  before  us  sufficiently  alleges  the  negligence 
of  the  county^  both  in  constructing  and  maintaining  the 
bridge  therein  described^  and  contains  the  necessary  allega- 
tion that  the  deceased  was  without  fault. 

It  is  conceded  by  the  appellant's  counsel  that  ordinarily 
this  would  be  sufficient,  but  it  is  insisted  that  it  is  not  suffi- 
cient under  the  rule  announced  in  the  case  of  Gity  of  Wo 
bash  V.  Carver y  129  Ind.  552. 

In  that  case  a  rehearing  was  granted,  and  upon  a  recon- 
sideration of  the  question  it  was  held  that  the  complaint  in 
that  case  stated  a  cause  of  action.  We  think  the  complaint 
in  this  case  is  also  sufficient. 

The  court  committed  no  available  error  in  sustaining  a 
demurrer  to  the  second  paragraph  of  the  appellant's  answer, 
as  all  the  matters  therein  averred  were  admissible  in  evidence 
onder  the  general  denial,  which  was  pleaded.  Board,  etc.,  v. 
Legg,  110  Ind.  479;  Haywood  v.  Hedrick,  94  Ind.  340; 
Becknell  v.  Becknell,  110  Ind.  42. 

The  facts  in  the  case,  as  they  are  disclosed  by  the  evidence, 
are  that  the  bridge  mentioned  in  the  compl&int  is  a  covered 
bridge,  about  thirty  feet  in  length,  and  was  constructed  in 
the  year  1869.  For  at  least  ten  years  after  its  construction 
traction  engines  were  not  used  in  Vermillion  county,  where 
the  bridge  is  situated,  but  for  the  period  of  four  or  five  years 
prior  to  July,  1887,  they  had  been  in  general  use.  On  the 
20th  day  of  July,  1887,  the  appellee's  intestate  attempted  to 
cross  the  bridge  with  a  traction  engine  weighing  eight  thou- 
sand six  hundred  pounds,  when  the  bridge  gave  way,  and  he 
was  thereby  killed.  * 

The  evidence  tends  to  show  that  six  thousand  pounds  was 
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believe  it  was  in  good  repair  and  in  safe  condition,  attempted 
to  pass  over  the  same  with  a  portable  traction  engine  used 
for  threshing  grain,  and  by  reason  of  the  defective,  decayed 
and  dangerous  condition  of  the  bridge,  caused  by  the  failure 
and  neglect  of  the  board  of  commissioners  of  the  county  to 
properly  construct  and  keep  the  same  in  repair,  and  without 
any  fault  on  the  part  of  the  deceased,  the  bridge  gave  way 
and  precipitated  the  deceased  and  said  engine  into  the  stream 
below,  a  distance  of  sixteen  feet,  whereby  he  was,  without 
any  fault  on  his  part,  stunned,  bruised  and  scalded,  from  the 
effects  of  which  he  died  ;  that  he  left  a  widow  and  two  chil- 
dren, who  were  dependent  upon  him  for  support. 

To  this  complaint  the  appellant  filed  an  answer  in  two  par- 
agraphs : 

Fii'sL   The  general  denial. 

Second.    Alleging  contributory  negligence. 

The  court  sustained  a  demurrer  to  the  second  paragraph 
of  the  answer,  to  which  appellant  excepted. 

A  trial  by  jury  resulted  in  a  general  verdict  for  the  appel- 
lee. The  jury  also  returned  answers  to  interrogatories  with 
their  general  verdict. 

Over  a  motion  for  new  trial  the  court  rendered  judgment 
on  the  general  verdict  for  the  appellee. 

Several  reasons  for  a  reversal  of  the  judgment  of  the  cir- 
cuit court  are  urged  here,  which  will  be  considered  in  the 
order  in  which  they  are  presented  by  counsel  for  appellant. 

First  It  is  contended  that  the  complaint  above  referred  to 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  sufficiency  of  the  complaint  is  questioned  for  the  first 
time  in  this  court  by  an  assignment  of  error. 

It  is  settled  that  where  the  sufficiency  of  a  complaint  is 
questioned  for  the  first  time  in  this  court  by  assignment  of 
error,  it  will  withstand  such  attack  if  it  be  sufficient  to  bar 
another  action  for  the  same  cause,  and  would  be  good  after 
verdict.  Du  Souohet  v.  Dutcher,  113  Ind.  249  ;  Orion  v.  25/- 
den,  110  Ind.  131 ;  Hornady  v.  Shields,  119  Ind.  201. 
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In  the  case  of  Board,  etc.,  v.  Montgomery^  109  Ind.  69,  it 
was  said  by  this  court:  "The  liability  of  counties  for  neg- 
ligence in  constructing  or  maintaining  bridges  is  no  longer 
an  open  qUestion  in  this  State,  for  there  are  many  cases  de- 
claring that  they  are  liable." 

The  complaint  before  us  sufficiently  alleges  the  negligence 
of  the  county,  both  in  constructing  and  maintaining  the 
bridge  therein  described^  and  contains  the  necessary  allega- 
tion that  the  deceased  was  without  fault. 

It  is  conceded  by  the  appellant's  counsel  that  ordinarily 
this  would  be  sufficient,  but  it  is  insisted  that  it  is  not  suffi- 
cient under  the  rule  announced  in  the  case  of  City  of  Wo' 
bask  V.  Carver,  129  Ind.  552. 

In  that  case  a  rehearing  was  granted,  and  upon  a  recon- 
sideration of  the  question  it  was  held  that  the  complaint  in 
that  case  stated  a  cause  of  action.  We  think  the  complaint 
in  this  case  is  also  sufficient. 

The  court  committed  no  available  error  in  sustaining  a 
demurrer  to  the  second  paragraph  of  the  appellant's  answer, 
as  all  the  matters  therein  averred  were  admissible  in  evidence 
under  the  general  denial,  which  was  pleaded.  Board,  etc,  v. 
Legg,  110  Ind.  479;  Haywood  v.  Hedrick,  94  Ind.  340; 
Becknell  v.  Becknell,  110  Ind.  42. 

The  facts  in  the  case,  as  they  are  disclosed  by  the  evidence, 
are  that  the  bridge  mentioned  in  the  compl&int  is  a  covered 
bridge,  about  thirty  feet  in  length,  and  was  constructed  in 
the  year  1869.  For  at  least  ten  years  after  its  construction 
traction  engines  were  not  used  in  Vermillion  county,  where 
the  bridge  is  situated,  but  for  the  period  of  four  or  five  years 
prior  to  July,  1887,  they  had  been  in  general  use.  On  the 
20th  day  of  July,  1887,  the  appellee's  intestate  attempted  to 
cross  the  bridge  with  a  traction  engine  weighing  eight  thou- 
sand six  hundred  pounds,  when  the  bridge  gave  way,  and  he 
was  thereby  killed.  * 

The  evidence  tends  to  show  that  six  thousand  pounds  was 
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the,  heaviest  loads  to  which  bridges  in  that  neighborhood 
were  subject  at  the  time  this  one  was  constructed. 

The  bridge  in  question  was  constructed  by  one  Daniels,  an 
expert  bridge  builder,  under  plans  and  specifications  fur- 
.  nished  by  the  county. 

The  evidence  tended  to  prove  that  some  of  the  timbers 
which  gave  way  were  knotty  and  brittle,  and  had  begun  to 
decay. 

One  Britton,  an  expert,  called  as  a  witness  by  the  appel- 
lee, testified  that  the  defects  in  these  timbers  were  original 
defects,  the  timber  being  unfit  for  use  as  bridge  timber  by 
reason  of  its  knotty  and  brash  condition,  while  Daniels,  an 
expert,  called  by  the  appellant,  and  tlie  person  who  con- 
structed the  bridge,  testified  that  the  timber  was  good  and 
was  suitable  for  the  construction  of  a  good  and  safe  bridge, 
and  was  such  as  was  put  in  all  bridges  at  the  time  this  was 
constructed,  and  that  he  inspected  and  accepted  the  timber, 
believing  it  to  be  suitable  for  the  purpose  intended. 

Two  or  three  weeks  prior  to  the  accident  above  mentioned 
the  trustee  of  the  township  in  which  the  bridge  is  situated 
employed  a  carpenter,  of  twenty -four  years'  experience,  to 
examine  the  bridge,  and  make  a  careful  inspection  of  its  tim- 
bers, and  put  the  same  in  good  repair,  which  he,  in  connec- 
tion with  the  supervisor,  proceeded  to  do.  He  put  in  some 
new  timbers,  and,  after  inspection,  pronounced  the  other 
sound  and  safe,  and  supplied  the  bridge  with  a  new  floor. 

On  the  trial  of  the  cause  the  court,  over  the  objection  and 
exception  of  the  appellant,  permitted  the  appellee  to  prove 
that  in  other  parts  of  the  county,  and  on  other  highways 
than  the  one  in  controversy,  traction  engines  were  common, 
and  that  it  was  customary  for  them  to  cross  the  bridges  on 
such  highways. 

The  decided  weight  of  authority  is  that,  in  the  absence  of 
a  statute  upon  the  subject,  a  county  is  not  liable  for  a  failure 
to  keep  its  bridges  in  repair.  Elliott  Roads  and  Streets,  p. 
42. 
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The  reason  given,  in  most  of  the  adjudicated  cases,  for 
holding  that  counties  are  not  liable  in  such  cases  is  that,  as 
the  State  would  not  be  liable,  it  is  unreasonable  to  hold  that 
a  public  corporation,  such  as  a  county,  which  is  a  mere  gov- 
ernmental instrumentality,  should  be  held  liable.  But 
whether  this  reason  is  valid  or  otherwise,  we  need  not  stop 
to  inquire,  for  Jt  is  now  firmly  settled  in  this  State  that  a 
oounty  is  liable  for  a  failure  to  exercise  reasonable  care  in 
the  construction  of  its  bridges,  or  to  exercise  reasonable  care 
in  keeping  such  bridges  in  repair. 

Counties  are  not  insurers,  however,  of  the  safety  of  their 
bridges,  nor  are  they  bound,  when  constructing  them,  to  an- 
ticipate uses  not  then  known,  and  necessities  which  are  not 
within  ordinary  experience.  So,  in  repairing,  they  have  per- 
formed their  whole  legal  duty  when  they  have  put  them  in 
as  good  a  condition  of  strength  and  soundness  as  will  make 
them  as  secure  as  new  bridges  of  the  same  kind  and  plan. 
FultoUy  etc.,  Works  v.  Kimball  2J>.,  52  Mich.  146  ;  Medina 
Tp.  V.  Perkins,  48  Mich.  67  ;  McCormick  v.  Washington  Tp.^ 
112  Pa.  St.  185 ;    Board,  etc.,  v.  Pearson,  120  Ind.  426. 

In  the  case  of  Board,  etc.,  v.  Pearson,  supra,  it  was  said 
by  this  court :  *'A  corporation  charged  with  the  duty  of 
keeping  a  bridge  in  repair  must  select  the  proper  means  and 
persons  to  do  the  work,  if  by  the  exercise  of  ordinary  care 
such  a  selection  can  be  made.  If,  however,  ordinary  care  is 
used  in  selecting  suitable  persons,  and  in  requiring  the  persons 
selected  to  exercise  their  skill  with  reasonable  prudence  and 
diligence,  the  bridge  still  remains  unsafe,  there  will  be  no 
liability." 

The  first  question  presented  for  our  consideration  under 
the  facts  above  stated  is  this,  was  the  board  of  commission- 
ers guilty  of  negligence  in  accepting  the  bridge,  mentioned 
in  the  complaint,  at  the  time  of  its  construction  ? 

If  the  question  as  to  whether  some  of  the  timbers  used  in 
the  bridge  were  defective  was  the  only  question  involved,  we 
could  not  disturb  the  verdict  on  the  evidence,  for  we  will  not 
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weigh  conflicting  testimony ;  but  the  question  in  the  ease  is 
not  alone  as  to  whether  the  timber  was  defective^  but  the 
further  question  exists  as  to  whether  the  defect  was  of  such 
a  character  as  to  charge  the. county  with  negligence  in  ac- 
cepting a  bridge  containing  such  timber. 

*  In  the  construction  of  bridges  the  county  is  not  liable  for 
latent  defects,  which  -could  not  have  been  discovered  by  the 
use  of  reasonable  diligence,  in  the  material  used,  and  it  is 
only  bound  to  use  ordinary  or  reasonable  care  to  make  the 
structure  safe  for  the  uses  for  which  it  was  intended.  Mc- 
Corviick  V.  Washington  Tp,,  supra. 

The  case  last  cited  was  a  case  where  a  bridge  gave  way  by 
reason  of  defective  timber,  under  the  weight  of  a  traction 
engine,  and  the  court  instructed  the  jury  as  follows :  "  If  the 
jury  believe  that  the  supervisors,  or  those  in  their  employ- 
ment, when  rebuilding  the  bridge  in  July  or  August  of  1883, 
tested  the  alleged  defective  chord  or  stringer  by  cutting  into 
it  with  an  ax,  or  in  any  other  manner,  as  an  ordinarily  pru- 
dent man  would  do  under  the  same  circumstances,  they  per- 
formed their  duty,  and  negligence  can  not  be  inferred  be- 
cause of  a  mistake  made  in  the  performance  of  such  duty." 
The  Supreme  Court  of  Pennsylvania  held  this  instruction 
to  be  a  correct  exposition  of  the  law. 

In  the  case  of  Medina  JJ).  v.  Perkins,  supra,  where  a  bridge 
gave  way  by  reason  of  defective  timber,  under  the  weight 
of  a  portable  engine,  the  Supreme  Court  of  Michigan,  in 
discussing  the  question  as  to  the  duty  of  the  township  officers 
in  relation  to  bridges,  said  :  "  The  law  will  not  impose  an 
impracticable  rule  of  duty.  Township  officers  are  not  ex- 
pected to  be  experts,  nor  learned  engineers,  nor  persons  lib- 
erally instructed  in  mechanics,  nor  individuals  equipped  with 
the  resources  of  experienced  specialists;  and  nothing  more 
can  be  demanded  of  them  than  reasonable  intelligence  and 
ordinary  care  and  prudence.  And  no  duty  is  enjoined  on 
the  township  to  keep  informed  of  the  condition  of  its  bridges 
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that  may  be  takett  as  being  above  the  capacity' of  its  own 
officers.'' 

In  this  case  no  complaint  is  made  of  the  plan  of  the  bridge. 
The  county  employed  a  skilled  and  competent  person  to  con- 
struct it  according  to  the  plans  and  specifications.  Such 
skilled  person  inspected  and  received  the  timber  which  en- 
tered ioto  its  construction^  and  testifies  that  in  his  opinion 
they  were  suitable  for  the  purpose  for  which  they  were  used. 
He  further  testified  that  such  timbers  were  used  at  the  time 
the  bridge  was  built  by  all  persons  of  competent  skill.  It 
is  not  denied  or  disputed  that  the  expert  employed  by  the 
county  to  construct  this  bridge  honestly  believed  the  timbers 
used  by  him^  after  inspection^  to  be  suitable  bridge  timbers. 
Is  it  to  be  said  that  the  officers  of  the  county,  who  are  not 
presumed  to  be  experts,  are  guilty  of  negligence  in  accept- 
ing a  bridge  containing  timbers  which  an  expert  did  hon- 
estly believe  sufficient  ? 

The  timbers  of  which  complaint  is  now  made  did,  in  fact, 
prove  to  be  sufficient  to  bear  up  all  ordinary  loads  to  which 
they  were  subjected  for  a  period  of  eighteen  years. 

In  view  of  these  facts,*  we  are  of  the  opinion  that  the  evi- 
dence in  the  cause  does  not  make  a  case  of  negligence  against 
the  county  in  accepting  the  bridge  in  question  from  the  con- 
tractor. To  hold  otherwise  would  require  of  the  board  of 
commissioners  something  more  than  ordinary  diligence,  and 
would,  in  fact,  make  it  the  insurers  of  the  safety  of  the  county 
bridges. 

Where  the  facts  are  undisputed  and  can  lead  to  but  one 
conclusion,  the  question  of  negligence  is  a  question  of  law 
for  the  court,     ilann  v.  Belt  JR.  iJ.,  etc.,  Cb.,  128  Ind.  138. 

Nor  do  we  think  th^  evidence  sustains  the  charge  that  the 
county  was  guilty  of  negligence  in  failing  to  keep  the  bridge 
in  repair. 

About  two  or  three  weeks  prior  to  the'accident  we  are  now 
considering,  the  proper  legal  authority  employed  a  compe- 
tent person  to  examine  the  bridge  and  put  the  same  in  good 
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repair.  He  proceeded  to  do  so,  and  gave  the  timbers  such 
examination  as  he  deemed  necessary  to  test  their  soundness^ 
and  did  such  other  things  as  he  thought  necessary  to  make 
the  bridge  safe.  If  he  made  a  mistake,  the  county  can  not 
be  charged  with  negligence  by  reason  of  such  mistake.  The 
duty  of  the  county  was  to  exercise  reasonable  care  in  select- 
ing a  proper  person  to  examine  and  repair  the  bridge,  and 
to  require  of  him  the  exercise  of  his  skill,  and  if  it  did  so, 
and  the  bridge  still  remained  unsafe,  the  county  was  not 
liable.    Board,  etc.,  v.  Pearson,  supra. 

As  the  legislative  department  of  the  State  has  determined 
that  the  removal  of  traction  engines  upon  the  public  high- 
ways is  a  subject  calling  for  the  exercise  of  the  police  power, 
it  may  fairly  be  considered  a  question  as  to  whether  we  are 
not  bound  to  know  that  the  use  of  the  highways  for  that  pur- 
pose is  not  usual  and  ordinary.  Elliott's  Supplement,  sec- 
tion 347. 

But,  without  stopping  to  inquire  whether  we  are  or  are 
not  bound  to  take  such  notice,  we  think  the  court  erred  in 
permitting  the  appellee  to  prove,  on  the  trial  of  this  cause, 
that  it  was  usual  and  ordinary  for  traction  engines  to  pass 
over  other  highways  and  bridges  than  the  one  in  contro- 
versy. It  did  not  tend  to  prove  that  the  deceased,  in  using 
the  bridge  mentioned  in  the  complaint,  was  using  it  in  the 
usual  and  ordinary  way. 

In  the  case  of  McOormiek  v.  Washington  Tp.,  supra,  it  was 
held  that  in  order  to  recover  the  plaintiff  must  show  that  at 
the  time  of  the  accident  he  was  using  the  highway  in  the 
ordinary  and  usual  manner  in  which  that  highway  was,  had 
been  and  was  intended  to  be  used,  and  if  he  was  not  trav- 
elling in  the  usual  and  ordinary  way,  in  that  vicinity,  he  was 
not  entitled  to  recover. 

As  we  have  seen,  this  bridge  was  constructed  at  least  ten 
years  before  traction  engines  came  into  use. 

In  the  case  of  Fulton,  etc,,  Works  v.  Kimball  3J).,  supra,  in 
speaking  of  the  subject  of  repairs,  the  Supreme  Court  of 
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Michigau  said  :  '^  When  it  (the  statute)  requires  repairs  it 
may  fairly  be  construed  as  requiring  bridges  to  be  put  in  as 
good  a  condition  of  strength  and  soundness  as  would  make 
them  as  secure  as  new  bridges  of  the  same  kind  and  plan. 
But  it  does  not  require  a  difPerent  structure.'^ 

The  rule  that  one  who  uses  a  bridge  in  a  manner  not  usual 
or  ordinary,  or  subjects  it  to  an  unusual  or  extraordinary 
load  or  strain,  and  is  thereby  injured,  can  not  recover  dam- 
ages for  such  injury, is  well  settled. 

That  the  proof  that  traction  engines  had  passed  over  other 
highways  and  bridges  in  the  county  was  considered  by  the 
jury  in  this  case  as  proof  that  the  deceased  was  using  the 
bridge  in  controversy  in  the  ordinary  and  usual  way,  is  made 
to  appear  by  their  answers  to  interrogatories,  for  they  so  find  ; 
whereas  there  is  no  proof  in  the  record  that  more  than  one 
engine  had,  prior  to  the  injury  complained  of,  passed  over 
this  bridge. 

The  fact  that  one  engine  passed  over  the  bridge  shortly 
before  this  accident  does  not  make  that  the  usual  and  ordinary 
mode  of  travel  over  it.  The  admission,  therefore,  of  evi- 
dence that  traction  engines  had  passed  over  other  highways 
and  bridges  in  the  county  was  not  only  error,  but  it  was  an 
error  which  resulted  in  an  injury  to  the  appellant. 

For  the  errors  above  indicated  the  circuit  court  should 
have  granted  a  new  trial.  • 

Judgment  reversed,  with  directions  to  sustain  the  appel- 
lant's motion  for  a  new  trial  in  this  cause. 

McBride,  J.,  dissents. 
L    Filed  Jan.  15, 1892;  petition  for  a  rehearing  oyermled  April  1, 1892. 

Vol.  181.— 6 


ss  8se{ 


66  SUPREME  COURT  OP  INDIANA, 

Adams  et  al,  v.  Buhler  et  al. 
No.  15,733. 

Adams  et  al.  v.  Buhleb  et  al. 

Mechanic's  Lieu. — Notice. —  Where  Recorded. — The  notice  of  a  mechanic's 
lien  mast  be  recorded  in  the  '^ Miscellaneous  Becord  Book"  of  the 
recorder's  office.    Elliott's  Sapp.,  section  1697. 

Same. — Evidence  qf  Contents  of  Notice. — Mechanic* a  Lien  Becord, —  The  "  Me» 
chanics'  Lien  Becord/'  where  one  is  kept  in  the  recorder's  office, 
is  not  admissible  to  prove  the  contents  of  a  notice  of  a  mechanic's  lien, 
unless  it  be  shown  that  no  proper  record  of  such  lien  was  made,  that 
the  original  is  lost,  and  that  the  copy  in  such  record  is  a  true  copy. 

Same. — Recording. — To  enforce  a  mechanic's  lien  it  is  sufficient  to  show 
that  it  was  filed  in  the  recorder's  office,  and  the  fact  that  it  was  not  re- 
corded will  not  defeat  the  enforcement  of  the  lien. 

Same. — Condents  of  Notice. —  What  Must  Contain. — Where  the  notice  of  in- 
tention to  claim  a  mechanic's  lien  by  a  material  man  or  sub-contractor 
is  filed  in  the  proper  recorder's  office,  it  is  not  necessary  that  such  no- 

■  tice  should  contain  a  statement  that  the  owner  was  notified  by  the 
claimant  of  his  intention  to  secure  a  lien.  Elliott's  Supp.,  section  1690. 

EviDENCB. —  When  Record  oflmirument  may  be  Used, — The  record  of  an  in- 
strument is  efiective  'for  evidence  only  when  such  record  is  made  by 
the  proper  officer  and  in  tlie  mode  prescribed  by  law. 

From  the  Adams  Circuit  Court. 

J".  T.  Franc€y  J.  T.  Merryman  and  E,  A.  Huffmariy  for 
appellants. 

P.  G.  Hooper,  E.  G.  Goverdale  and  J.  J.  Jf.  La  FolletUj  for 
appellees. 

Elliott,  C.  J. — This  case  is  in  this  court  for  the  second  - 
time — Adams  v.  Buhler,  116  Ind.  100.  It  is  now  contended 
that  the  notice  of  an  intention  to  hold  a  lien  upon  the  real 
estate  described  is  insufficient.  Counsel  say  of  the  com- 
plaint :  **  We  incline  to  think  that  it  fails  to  show  a  suffi- 
cient notice  filed  with  the  recorder  to  constitute  a  lien  against 
appellants'  property,  in  that  the  notice  having  shown  that 
the  labor  was  performed  for  a  contractor  and  not  for  the 
owner,  we  think  it  should  have  shown  that  the  proper  ante- 
cedent steps  had  been  taken  by  notifying  the  appellants  at  or 
before  the  time  of  performing  the  labor.''     The  oontention 
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of  counsel  can  not  prevail.  The  law  prescribes  what  the 
notice  filed  with  the  recorder  shall  contain,  and  it  does  not 
require  it  to  state  that  the  owner  was  notified  that  the  ma- 
terial man  or  sub-contractor  intends  to  secure  a  lien.  El- 
liott's Supp.y  section  1690. 

The  sub-Oontractor  or  material  man  must,  under  the  stat- 
ute of  1883,  notify  the  owner,  but  he  is  not  required  to  state 
that  fact  in  the  notice  filed  with  the  recorder. 

The  appellants  insist  that  the  trial  court  erred  in  admit- 
ting in  evidence  the  record  of  the  notice  given  by  the  appel- 
lees. They  support  their  position  by  the  argument  that  the 
notice  was  not  recorded  in  the  proper  record,  inasmuch  as  it 
was  recorded  in  the  **  Mechanics'  Lien  Record/'  and  not 
in  the  ^'  Miscellaneous  Record."  Their  claim  is  that 
there  is  in  law  no  such  record  as  that  first  named.  The 
appellees  meet  this  argument  by  asserting  that  the  filing 
of  the  notice  creates  the  lien,  and  in  this  they  are  sustained 
by  the  case  of  WUaon  v.  Hophins^  51  Ind.  231.  But  this 
assertion  does  not  fully  answer  appellants'  argument,  for  it 
may  be  conceded  that  the  lien  attaches  when  the  notice  is 
filed,  and  yet  not  necessarily  follow  that  the  record  is  admis- 
sible to  prove  the  contents  of  the  notice.  Proving  the  filing 
and  proving  the  contents  of  the  notice  are  essentially  differ- 
ent things.  The  question,  therefore,  is,  was  it  competent  to 
prove  the  notice  by  the  entry  in  the  Mechanics'  Lien  Record  ? 
It  is  established  that  the  recording  of  an  instrument  is  ef- 
fective only  when  the  recording  is  made  by  the  proper  offi- 
cer and  in  the  mode  prescribed  by  law.  Gossett  v.  Tolen, 
61  Ind.  388 ;  Wilson  v.  HopkinSy  supra ;  Deming  v.  State, 
ex  rel,  23  Ind.  416;  Walter  v.  Hartwig,  106  Ind.  123; 
Brown  v.  Budd,  2  Ind.  442.  The  statute  by  which  this  case 
is  governed  declares  that  the  notice  shall  be  recorded  in  the 
^Miscellaneous  Record  Book."  Elliott's  Supp.,  section 
1697.  As  it  was  recorded  in  a  different  book,  there  is  no 
record  evidence  that  can  take  the  place  of  the  original  in- 
strument.    We  do  not  hold,  nor  mean  to  hold,  that  the  appel- 
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lees  have  lost  their  lien^  Dor  do  we  hold  that  they  may  not 
use  the  record  as  evidence  in  the  event  that  the  proper  foun- 
dation is  laid.  What  we  hold  is  that  the  record  is  not  pri- 
mary evidence.  We  do  not  doubt  that  the  lien  may  be  enforced 
by  proving  the  written  notice  required  by  the  statute,  but 
we  are  compelled  to  hold  that  the  record  book  introduced 
by  the  appellees  is  not  the  source  of  primary  evidence.  If 
the  appellees  had  shown  the  loss  of  the  original  instrument 
and  that  it  was  correctly  copied  in  the  record,  they  might 
have  used  the  record  as  secondary  evidence,  but  they  can  not 
use  it  without  accounting  for  the  original  or  best  evidence. 
If  the  original  notice  had  been  introduced  we  should  hold 
that  the  error  in  admitting  secondary  evidence  was  harmless ; 
the  notice,  however,  is  not  in  the  record,  nor  is  there  any 
legitimate  evidence  of  its  contents. 

It  is  with  reluctance  that  we  reverse  the  judgment,  but 
under  the  law  we  can  not  do  otherwise. 

Judgment  reversed. 

FUed  Maxch  81, 1892. 


No.  14,178. 

Painter  v.  The  Industrial  Life  Association. 

Life  Insukance. — Oeneral  Ageni^  Who  Js. — Pov)era  of  to  Grant  ExUn^on 
of  Time  of  Payvn/ent. — An  agent  of  a  mutual  life  insurance  companji 
assigned  to  the  territoiy  of  a  State,  charged  with  the  dutj  of  solicit- 
ing applications  for  membership,  collecting  membership  fees,  organ- 
izing local  aid  societies,  appointing  sub-agents,  and  in  addition 
thereto  empowered  "  to  assist  in  working  within  the  territory  "  named, 
**  and  to  do  and  perform  such  other  acts  and  things  as  may  be  neces- 
sary to  build  up  the  interests  and  defend  the  rights  of  said  life  associa- 
tion in  said  territory ,'*  is  a  general  agent,  and  has  power  to  orally  agree 
to  an  extension  of  the  time  of  payment  of  dues,  even  when  the  policy 
would  be  avoided  if  payment  had  not  been  made  within  the  time  lim- 
ited, unless  an  extension  had  been  granted. 
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Samb. —  Waiver  (fFotfeUun  hy  Accepting  Payment — Extension  of  Time  of  Pay- 
menJt. — Death  on  Day  to  Which  Time  of  Payment  was  Extended, — Compavy 
Liable. — A  by-]aw  of  a  mutual  insurance  company  provided  that  fuli 
monthly  payments  were  "  due  from  each  member  on  the  first  day  of  eacii 
calendar  month,  with  the  remainder  of  the  month  allowed  as  days  of 
grace  for  payment,"  and  that  the  membership  "should  not  cease  until 
after  the  days  of  grace  "  had  expired.  It  was  also  provided  that  if  any 
monthly  payment  was  not  paid  to  the  association  at  its  home  oflSce 
within  the  time  as  above  stated,  the  membership  should  '*  cease  and  ter^ 
minate,  the  certificate  become  null  and  void,  and  all  money  paid  thereon 
be  forfeited  to  the  association,  and  credited  to  the  contingent  fund/' 
The  assured  paid  his  installment,  due  September  first,  on  October  4; 
the  one  due  October  first,  November  first ;  the  one  due  November  first, 
December  2d ;  and  the  one  due  due  December  first,  by  oral  agreement 
with  the  general  agent  having  the  powers  previously  enumerated,  was 
to  have  been  paid  January  5th  ;  but*  before  the  close  of  business  hours 
the  insured  suddenly  fell  dead. 

Heldy  that  the  insurance  company  had  extended  the  time  of  payment, 
and  were  liable. 

8amb  — DedaraiioM  of  President  of  Insurance  Company  after  DeaJth  of  Insured. 
— Conversations  had  with  the  president  of  the  insurance  company  after 
the  death  of  the  insured,  tending  to  show  the  powers  of  the  agent  above 
mentioned,  and  also  showing  a  willingness  to  have  accepted  the  pay- 
ments alfter  the  days  of  grace  had  elapsed,  is  admissible  in  evidenoa 
when  taken  in  connection  with  the  other  facte. 

From  the  Marion  Superior  Court. 

F.  if.  'Uneh  and  J.  A,  Finc\  for  appellant. 

J.  T.  Dye,  W.  P.  Fishback  and  W.  P.  Kappes^  for  appellee. 

Olds,  J. — This  action  was  brought  by  the  appellant  against 
the  appellee  upon  a  certificate  of  life  insurance  issued  by  the 
appellee  to  the  appellant  upon  the  life  of  her  husband^  George 
W.  Painter,  in  the  6um  of  $2,000. 

Issues  were  joined.  The  first  trial  resulted  in  a  verdict  in 
favor  of  the  appellee.  The  court  granted  a  new  trial.  A 
second  trial  resulted  in  a  verdict  in  favor  of  the  appellaDt 
against  the  appellee  for  $2,480.  Appellee  filed  its  motion 
for  a  new  trial,  whicTi  was  overruled,  and  an  appeal  was  taken 
by  the  appellee  to  the  general  term  of  the  superior  court. 
At  the  general  term  the  judgment  at  the  special  term  was  rv- 
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versed  for  error  in  overruliDg  the  motion  for  a  new  trial,  and 
from  the  action  of  the  court  at  general  term  the  appellant 
prosecutes  this  appeal,  and  assigns  the  ruling  of  the  court  at 
general  term  as  error. 

The  certificate  of  insurance  was  issued  on  the  1 9th  day  of 
August,  1879.  The  association  is  a  mutual  association,  and 
the  certificate  contains  an  agreement  that  the  applicant  shall 
"  faithfully  abide  by  all  rules,  and  accept  and  obey  all  by- 
laws of  the  association,  and  pay  all  dues  and  monthly  pay- 
ments agreeable  with  said  by-laws  and  the  tables  of  monthly 
payments  printed  therein.^' 

The  rule  of  the  association  relating  to  the  monthly  pay- 
ments is  as  follows : 

^'Section  33.  The  full  monthly  payment  is  due  the  asso- 
ciation from  each  member  on  the  first  day  of  each  calendar 
month,  with  the  remainder  of  the  month  allowed  as  days  of 
grace  for  payment ;  the  monthly  payments  commencing  with 
each  member  on  the  first  day  of  the  next  month  after  the 
one  in  which  the  certificate  of  membei*ship  is  dated^  and  the 
membership  shall  not  cease  until  after  the  days  of  grace  have 
expired  ;  but  if  any  monthly  payment  is  not  paid  to  the  as- 
sociation at  its  home  office  in  Indianapolis  within  the  time 
hereinbefore  named,  the  membership  will  cease  and  terminate, 
the  certificate  become  null  and  void,  and  all  money  paid 
thereon  will  be  forfeited  to  the  association  and  credited  to 
the  contingent  fund.'' 

The  monthly  payments  on  this  policy  were  made  by  George 
W.  Painter,  the  insured,  as  follows : 

Ist.  For  September,  1879,  was  paid  October  4th,  1879. 

2d.   For  October,  1879,  was  paid  November,  1st,  1879. 

3d.   For  November,  1879,  was  paid  December  2d,  1879. 

4th.  For  December,  the  last  day  of  grace  for  the  payment 
of  which  was  December  31st,  1879,  was  never  paid. 

On  the  5th  day  of  January,  1880,  Mr.  George  W.  Painter 
fell  dead  upon  the  street.  The  appellant  afterwards  tendered 
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to  the  appellee  the  amount  of  the  monthly  does,  but  appellee 
refused  to  accept  it. 

The  principal  question  presented  is  as  to  whether  or  not 
there  had  been  a  forfeiture  of  the  policy  such  as  the  associa- 
tion had  a  right  to  rely  upon  as  a  defence  to  the  right  of  re- 
<X)very  upon  it. 

It  is  contended  by  the  appellee  that  there  was  a  forfeiture 
of  the  policy  by  reason  of  a  failure  to  pay  the  dues  before 
the  expiration  of  the  days  of  grace  allowed  for  payment, 
while  upon  the  part  of  the  appellant  it  is  insisted  that 
there  was  an  extension  of  the  time  for  the  payment  of  the 
dues  until  and  including  the  5th  day  of  January,  1880. 

In  the  case  of  Sweetser  v.  Odd  Fellows,  ete.,  As^tif  117 
Ind.  97,  it  was  said  by  the  court,  that  ^^  It  is  abundantly 
settled  that  an  insurance  company  will  be  estopped  to  insist 
upon  a  forfeiture,  if,  by  any  agreement,  either  express  or 
implied  by  the  course  of  its  conduct,  it  leads  the  insured 
honestly  to  believe  that  the  premiums  or  assessment  will  be 
received  after  the  appointed  day.  The  decisions  which  hold 
and  enforce  this  view  are  very  numerous,'^  and  numerous 
cases  are  cited. 

It  is  further  said :  ^^  Forfeitures  are  not  favored  in  the 
law,  and  courts,  in  order  to  avoid  the  odious  results  of  a  for- 
feiture, are  not  slow  in  seizing  hold  of  such  circumstances  as 
may  have  been  acted  upon  in  good  faith,  and  which  indicate 
an  agreement  on  the  part  of  the  company,  or  an  election,  to 
waive  strict  compliance  with  the  conditions  and  stipulations 
in  the  policy.  Continuing  a  policy  in  force  and  accepting 
payment  of  premiums  thereon,  with  full  knowledge  of  facts 
which,  according  to  a  condition  of  the  contract,  make  it 
voidable,  is  a  waiver  of  the  condition.'*  In  speaking  of  re- 
ceiving payment  of  assessments  after  date  named,  the.  court 
further  said  in  that  case  :  ^^  The  company  will  not  be  heard 
to  assert  a  forfeiture  after  the  death  of  the  assured,  when,  by 
its  course  of  dealing  with  him,  it  may  have  induced  him  to 
believe  payment  might  be  made  within  sixty  days  afler  the 
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receipt  of  notice/'     Miehigan,  ete.,  Ins.  Co.  v.  OurtiSf  128 
Ind.  25. 

Section  37  of  the  bj-Iaws  .provides  that  ^'  lapsed  mem* 
bers  maj  be  reinstated  at  any  time  within  thirty  days  after 
lapse  on  payment  of  all  back  dues  and  giving  a  certificate 
of  good  health.  After  sixty  days  from  lapse  ex-members 
will  be  required  to  pay  half  the  usual  membership  fee,  be 
re-examined  at  their  own  expense  and  re-accepted  by  the  as- 
sociation the  same  as  a  new  member.  The  income  of  all 
restorations  will  be  passed  to  the  credit  of  expense  funds.'' 

It  is  contended  that  the  payment  of  former  monthly  dues, 
after  the  lapse  of  the  days  of  grace,  was  accepted  under  the 
provision  of  section  39  by  a  waiver  of  the  certificate  of  a 
physician  as  to  the  good  health  of  the  insured  by  bis  appearing 
in  person  and  answering  as  to  his  good  health  ;  and  therefore 
the  fact  that  the  dues  were  paid  after  the  lapse  of  days  of 
grace  has  no  bearing  upon  the  question  as  to  whether  or  not 
there  was  an  understanding  or  agreement  to  accept  dues  after 
the  expiration,  and  a  waiver  of  any  forfeiture  by  the  com- 
pany in  case  the  assessment  or  dues  were  not  paid  within  the 
time. 

There  is  no  admission  or  evidence  conclusively  showing 
that  the  former  dues,  which  were  paid  after  the  expiration 
of  the  days  of  grace,  were  paid  under  the  provisions  of  sec- 
tion 39,  and  the  insured  reinstated.  The  jury  may  have 
very  properly  found  from  the  evidence  that  the  policy  waa 
continued  in  force  and  the  dues  accepted  after  the  days  of 
grace  had  elapsed.  The  evidence  shows  that  the  dues  for 
each  month  from  the  date  of  the  issuing  of  the  certificate 
up  to  the  December  instalment  were  paid  after  the  lapse  of 
the  days  of  grace,  and  that  they  were  accepted  by  the  officers 
of  the  company  and  the  policy  continued  in  force. 

There  is  also  evidence  tending  to  establish  the  fact  that 
one  George  W.  Joseph,  the  agent  of  the  association,  visited 
the  insured  when  the  December  instalment  of  dues  was 
payable  and  requested  their  payment,  and  agreed  upon  an 
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eztension  of  time  for  the  payment  of  the  same  until  on 
January  Sth,  1880^  or^  in  other  words,  waived  its  payment 
until  on  that  date. 

It  is  insisted  that  Joseph  was  a  mere  special  or  local  agent^ 
and  not  authorized  to  extend  the  time  for  payment  of 
monthly  dues. 

Joseph  was  appointed  agent  by  written  contract.  The 
purport  of  the  writing  designated  him  as  a  special  agent  for 
the  territory  of  Indiana^  and  enumerated  certain  of  his  duties, 
such  as  soliciting  applications  for  membership,  collecting 
membership  fees,  to  organize  local  aid  associations,  appoint 
sub-agents,  and  in  addition  thereto  it  provided  that  he  was 
*^  to  assist  in  working  within  the  territory  hereby  assigned, 
and  to  do  and  perform  such  other  acts  and  things  as  may  be 
necessary  to  build  up  the  interests  and  defend  the  rights  of 
said  life  association  in  said  territory."  This  contract  gave 
to  Joseph  the  general  power  to  do  and  perform  such  acts  and 
things  as  were  necessary  to  build  up  the  interests  and  defend 
the  rights  of  the  company. 

Mr.  McCune,  a  witness,  testified  as  to  a  conversation 
which  took  place  between  Mr.  Morrison,  at  the  time  presi- 
dent of  the  association,  and  himself,  in  which  Mr.  Morrison 
said  that  it  was  the  duty  of  the  agent  that  solicited  the  per- 
son who  was  assured,  to  look  after  and  take  care  of  their  in- 
terests in  the  policy. 

The  question  as  to  whether  or  not  this  was  a  waiver  of 
the  time  of  payment  on  the  part  of  the  appellee,  and  the  in- 
sured allowed  to  pay  the  same  on  the  5th  day  of  January, 
1880,  was  a  fact  for  the  jury  to  determine  from  the  evi- 
dence. If  the  fact  as  to  whether  such  extension  was  agreed 
to  or  not  was  to  be  determined  alone  on  the  construction  to 
be  placed  upon  the  writing  appointing  Joseph  an  agent,  then 
it  would  resolve  itself  into  the  construction  of  the  writing 
by  the  court;  but  we  think  the  general  clause  in  the  writing 
authorized  Mr.  Joseph  to  waive  the  date  of  payment  if  he 
deemed  it  for  the  best  interest  of  the  company,  and  this  con- 
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tract,  together  with  the  other  evidence  in  the  case^  authorized 
the  jury  to  find  that  there  was  a  waiver  of  the  time  of  pay- 
ment, and  a  consent  to  accept  the  payment  on  the  5th  day 
of  January,  1880,  which  would  allow  the  payment  during 
business  hours  of  that  day,  and  until  that  time  expired  the 
policy  would  be  in  full  force^  and  upon  that  day  the  insured 
died,  and  the  beneficiary  is  entitled  to  recover  the  amount 
due  on  the  policy. 

As  said  by  the  court  in  Sweetser  v.  Odd  FdlowSy  etc,^ 
As^Tiy  auprGf  forfeitures  are  not  favored  in  law,  and  such 
continued  course  of  dealing  between  the  insurer  and  the 
insured  as  would  lead  the  insured  to  honestly  believe 
that  the  dues  would  be  accepted  within  a  reasonable  time 
after  the  same  became  due,  and  if  paid  within  such  reason- 
able time,  no  forfeiture  would  be  declared,  the  company 
would  be  estopped  from  declaring  a  forfeiture  within  a  rea- 
sonable time  aft^r  the  dues  became  payable,  and  the  policy 
would  continue  in  force  during  that  time. 

As  we  have  stated,  while  but  a  short  time  had  elapsed 
since  the  issuing  of  the  policy,  yet  the  monthly  dues  for  each 
month  during  the  time  the  dues  had  been  accepted  after  the 
expiration  of  the  days  of  grace,  and  no  forfeiture  had  been 
declared,  and  in  addition  thereto  an  agent  of  the  association, 
having  authority  to  do  all  acts  and  things  necessary  to  build 
up  the  interest  and  defend  the  rights  of  the  association^  had 
waived  the  right  to  declare  a  forfeiture,  and  to  have  the  De- 
cember dues  paid  within  the  time  fixed  for  the  payment  of 
the  same.  It  is  clearly  for  the  benefit  of  the  company  to 
continue  the  policies  in  force,  and  to  have  the  dues  paid  by 
the  insured.  The  authority  of  the  agent,  Joseph,  was  a  gen- 
eral authority. 

We  have  considered  the  case  on  the  theory  that  section  33 
of  the  by-laws,  fixing  the  time  for  payment  of  dues  and  pit)- 
viding  for  a  forfeiture  in  case  of  non-payment,  was  intro- 
duced in  evidence  and  is  properly  in  the  record,  although  this 
is  denied  by  counsel  for  appellant,  they  insisting  that  this  sec* 
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tion  was  not  introduced  in  evidence^  while  counsel  for  ap* 
pellee  insist  that  it  was  put  in  evidence^  and  refer  to  an 
agreement  between  counsel  to  the  effect  that  so  much  of  the 
by-laws  as  either  party  cared  to  use  might  be  considered  in 
evidence ;  but  section  33  does  not  seem  to  have  been  offered 
in  evidence^  nor  does  it  appear  that  either  counsel  made 
known  their  desire  to  use  said  section  during  the  trial^  but 
even  treating  the  section  as  having  been  put  in  evidence,  we 
regard  the  evidence  as  supporting  the  verdict.  If,  however, 
the  section  is  not  in  evidence)  and  we  are  inclined  to  think 
that  it  is  not),  then  there  is  nothing  in  the  record  showing  any 
right  on  the  part  of  the  appellee  to  declare  a  forfeiture  prior 
to  the  death  of  the  assured. 

Counsel  for  appellee  assigned  as  reasons  for  a  new  trial  the 
admission  of  certain  evidence  given  by  ftne  H.  B.  McCune, 
a  witness,  in  answer  to  questions  14,  15  and  16  propounded 
to  him,  in  answer  to  which  he  testified  to  what  Mr.  Morri- 
son, the  president  of  the  association,  said  relating  to  the  pay- 
ment of  the  December  instalment  of  dues. 

The  witness,  Mr.  McCune,  was  the  administrator  of  the 
estate  of  Mr.  Painter,  deceased,  and  took  the  policy  and 
called  on  Mr.  Morrison,  the  president,  at  the  solicitation  of 
the  widow,  the  appellant,  in  reference  to  the  payment  of  the 
policy,  and  said  to  him  that  Mr.  Joseph  had  called  on  Mr. 
Painter  for  the  dues,  and  Mr.  Morrison  and  the  witness  ar- 
gued the  case  as  to  whether  it  would  be  right  for  Mr.  Mor- 
rison to  pay  the  policy  or  not,  and  as  to  Mr.  Joseph  going  to 
see  Mr.  Painter,  and  wanting  to  take  the  money  from  him 
and  send  him  a  receipt.  And  the  witness  testified  further 
that  his  recollection  was  that  Mr.  Morrison  said  that  the 
money  would  have  been  received,  and  that  Mr.  Morrison  told 
the  witness  that  it  was  the  duty  of  the  agent  that  solicited 
the  person  who  was  assured  to  look  after  and  take  care  of 
their  interest  in  the  policy. 

There  was  no  error  in  the  admission  of  this  evidence  when 
taken  in  connection  with  the  other  facts  in  the  case,  that 
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Joseph  was  the  agent  who  solicited  this  insurance,  the  dues 
for  each  month  were  paid  and  accepted  after  the  expiration 
of  the  days  of  grace,  and  the  general  authority  of  the  agent 
Joseph  to  do  such  acts  as  were  for  the  benefit  of  the  asso- 
ciation. It  tended  to  show  that  Joseph  not  only  had  au- 
thority to  act  in  the  capacity  which  he  did,  but  that  it  was 
regarded  by  the  president,  the  principal  officer  of  the  com- 
pany, as  a  part  of  the  duty  of  Joseph  to  look  after  policy- 
holders and  endeavor  to  have  them  to  pay  up  their  dues,  and 
as  showing  a  willingness  on  the  part  of  the  president  to  have 
accepted  payment  of  the  dues  after  the  expiration  of  the  days 
of  grace,  and  showing  a  lack  of  disposition  on  the  part  of 
the  president  to  declare  a  forfeiture  on  failure  to  pay  dues 
within  the  time  fixed. 

The  conclusion  we  have  reached  is  that  the  superior  court 
in  general  term  erred  in  reversing  the  judgment  at  special 
term. 

The  judgment  is  reversed,  at  costs  of  appellee,  with  in* 
structions  to  the  superior  court  to  affirm  the  judgment  at 
special  term. 

FUed  March  31, 1892. 


No.  15,666. 
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'38   378         JnBi8DicTi0N.^.4<^um  to  Sd  Aside  Judgmeni.-'When  Does  not  LU.—A  de- 

131     76  fendant  can  not  maintain  a  separate  and  independent  action  to  set 

i  aside  a  jadgmentyon  the  ground  that  it  was  taken  against  him  by  de> 

156   8091  faalt  and  without  notice,  where  the  retarn  of  the  sheriff  to  the  sam* 

mons  shows  that  he  was  served  bj  copy  thereof  left  at  his  "  last  and 

usual  place  of  residence,"  and  there  are  no  charges  of  fraud  on  the 

part  of  the  plaintiff  or  the  officer,  and  no  allegations  of  a  defence,  in 

whole  or  part,  to  the  cause  of  action  stated  in  the  complaint.     Nidai 

T.  IVerUmanj  104  Ind.  390,  DobbiTia  y.  MeNamarOj  113  Ind.  54,  and  (hear 

naugh  y.  StMih^  84  Ind.  380,  distinguished. 
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JuDGHENT. —  Whai  u  a  CoUaieral  Attack  Upon. — Any  attack  upon  a  judg- 
ment for  want  of  jurisdiction  in  the  court  which  rendered  it^  predi- 
cated upon  matter  dehon  the  record,  is  a  collateral  attack. 

From  the  Adams  Circuit  Court. 

«r.  T.  France  and  J.  T.  Merryman,  for  appellant. 
P.  B*  Mafdey  and  E.  E.  Friedline,  for  appellees. 

JAvLLERy  J. — This  action  was  brought  by  the  appellant 
against  the  appellees  to  set  aside^  vacate  and  declare  null  and 
void  a  judgment  and  decree  of  the  Adams  Circuit  Court, 
rendered  against  her,  in  an  action  to  foreclose  a  mortgage, 
and  to  cancel  a  sheriff's  deed,  executed  in  virtue  of  the  judg- 
ment and  decree. 

The  judgment  is  assailed  upon  the  ground  that  the  court 
was  without  jurisdiction  of  the  person  of  the  defendant. 
The  complaint  alleges  that  '^  she  never  had,  at  any  time, 
any  notice  of  any  kind  whatever  of  the  filing  of  said  com- 
plaint or  the  pendency  of  said  action ;  that  the  return  of 
said  sheriff  on  said  summons,  wherein  he  states  that  he  left 
a  true  copy  of  said  summons  at  the  last  and  usual  place  of 
residence  of  this  plaintiff,  is  wholly  false  ;  that  no  copy  of 
summons  or  process  of  any  kind  in  relation  to  said  cause 
was  ever  left  at  the  residence  of  this  plaintiff  or  served  on 
her  in  any  manner  whatever ;  that  she  never  appeared  to 
said  cause,  in  said  court,  voluntarily  or  otherwise,  and  never 
in  any  manner  submitted  herself  to  its  jurisdiction  in  said 
action.** 

This  was  not  an  application,  under  section  396  of  the  code, 
to  be  relieved  from  a  judgment  taken  against  her,  through 
her  mistake,  inadvertence,  surprise  or  excusable  neglect; 
but  was  simply  a  suit  to  have  the  judgment  set  aside,  upon 
the  ground  that  the  return  of  the  sheriff,  showing  that  a 
summons  had  been  served  upon  her,  was  untrue ;  that  she 
never  had  been  served  with  process,  and  that,  therefore,  the 
court  was  without  jurisdiction  of  her  person  when  the  judg- 
ment was  rendered. 
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There  is  no  claim  that  the  defendants  in  the  action  of  fore- 
closure had  a  meritorious  defence,  or  that  the  proceedings 
were  not  proper  and  regular  upon  their  face. 

The  appellees  answered  this  complaint  by  a  general  denial. 
The  cause  was  tried  by  the  court,  and,  upon  request,  a  spe- 
cial finding  of  the  facts  and  conclusions  of  law  were  returned. 
The  conclusion  at  which  we  have  arrived,  upon  the  effect  to 
be  given  t(xthe  return  of  the  sheriff,  in  this  class  of  actions, 
renders  it  unnecessary  to  set  out  at  length  the  finding  of 
facts  and  conclusions  of  law.  . 

The  court  found  thtit  the  summons  issued  in  the  foreclo^^ 
sure  suit  was  returned  by  the  sheriff  with  this  endorsement: 

^^Came  to  hand  this  7th  day  of  April,  1888.  Served  as 
commanded  by  leaving  a  true  copy  of  this  writ  at  the  last 
and  usual  place  of  residence  of  Elizabeth  Cully,  this  11th 
day  of  April,  1888.  Perby  H.  Lawton. 

"  By  J.  S.  McLeod,  Deputy .'* 

This  return  was  regular  upon  its  face,  and  was  such  as  to 
fully  authorize  the  court  to  assume  jurisdiction  of  the  per- 
son of  the  defendant.  The  proceedings  of  the  court,  subse- 
quent to  that  time,  appear  to  be  regular.  There  is  no  pre- 
tence that  there  was  any  fraudulent  conduct  on  the  part  of 
either  the  plaintiff  or  the  officer  in  the  service  or  return  of 
the  summons,  or  that  the  defendant  was  not  a  resident  of  the 
county. 

Such  being  the  case,  we  are  of  the  opinion  that  the  return 
by  the  sheriff  of  the  service  of  the  process  was  binding  and 
conclusive  upon  the  parties  to  the  suit,  and  that  neither  of 
them  can,  as  against  the  other,  be  permitted  to  dispute  its 
verity. 

In  Nietert  v.  Trentman,  104  Ind.  390,  it  was  held  by  a  di- 
vided court,  that  in  a  proceeding  under  section  396,  R.  S. 
1881,  to  set  aside  a  default  and  be  relieved  from  a  judgment 
taken  against  a  defendant  who  had  a  meritorious  defence, 
but  was  prevented  from  appearing  in  time  to  make  his  de- 
fence by  ^'  his  mistake,  inadvertence,  surprise  or  excusable 
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neglect/^  the  defendant  mighty  for  the  sole  purpose  of  show- 
ing a  sufiBcient  reason  for  not  appearing  and  making  defence, 
show  that  the  summons  was  not,  in  fact,  served  upon  him. 

In  the  opinion  overruling  the  petition  for  a  rehearing, 
ZoLiIjABS,  J.,  said  : 

'*  He  can  not  dispute  the  service  for  the  purpose  of  assail- 
ing the  judgment  as  void,  nor  of  disputing  the  jurisdiction 
of  the  court  over  him  ;  he  can  not  do  this  by  reason  of  the 
rule  invoked  by  appellees.  That  rule  says,  that  for  the  pur* 
pose  of  jurisdiction  the  return  of  service  by  the  officer  is  con- 
clusive, although,  in  fact,  there  may  have  been  no  service.'^ 

This  case  is  not  within  the  exceptions  to  the  general  rule 
that  the  return  of  a  sheriff  is  conclusive  between  the  parties, 
as  declared  in  that  case,  and  we  certainly  do  not  desire  to  go 
any  farther  in  that  direction. 

The  appellant  cites  and  relies  upon  the  case  of  Dobbins  v. 
McNamaray  113  Ind.  54.  In  that  case  the  complaint  al- 
leged that  the  defendant  was  not  a  resident  of  the  county 
where  he  was  returned  as  served  by  copy  left  at  his  last  and 
usual  place  of  residence  ;  that  he  never  made  his  home,  or 
even  stayed  over  night,  at  the  house  where  the  copy  was  left, 
and  it  also  alleged  that  he  was  not  at  that  time  within  the 
jurisdiction  of  the  court  in  which  the  action  was  pending. 
In  connection  with  these  allegations,  it  was  averred  that  the 
pretended  service  and  return  to  the  summons  was  procured 
by  the  fraud  of  the  attorney  of  the  plaintiff. 

The  distinction  between  the  cases  is  marked  and  impor- 
tant. The  elements  of  fraud  and  the  non-residence  of  the 
defendant,  lacking  in  this  case,  were  in  that  case  controlling. 
A  similar  case  is  that  of  Cavanaugh  v.  Smith,  84  Ind.  380. 

We  have  considered  this  case  upon  the  ground  assumed 
by  the  parties,  that  the  attack  upon  the  judgment  was  di- 
rect, and  not  collateral.  The  converse  of  this  rule  seems  to 
be  established  by  the  later  cases,  and  the  general  rule  is  laid 
down  that  any  attack  upon  a  judgment  for  want  of  juris- 
diction in  the  court  to  render  it,  predicated  upon  a  matter  de- 
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hars  the  record,  is  collateral.  Harman  v.  Moore,  112  Ind. 
221 ;  Cain  v.  Goda,  84  Ind.  209;  Lantz  v.  MqffeU,  102  Ind. 
23 ;  Earle  v.  Earle,  91  Ind.  27 ;  Indianapolis,  etc.,  R.  W.  v. 
HamUeas,  124  Ind.  25. 

Judgment  affirmed. 

Filed  Maich  31, 1892. 


No.  15,658. 

Hale  v.  Milleb. 

Afpbai*. — ProetedingB  SuppUmenUU  td  ExeeiUion,—SepainUe  IViatt, — Bntiet 
on  AppeaL — Where  -several  penons  are  made  parties  to  a  proceeding 
supplemental  to  an  execution,  there  is  no  right  to  separate  trials ;  and 
if  a  joint  Judgment  is  rendered  against  the  defendants,  the  one  ap- 
pealing must  make  the  remainder  parties  to  the  appeal. 

From  the  Miami  Circuit  Court. 

J.  M,  Brovm  and  N.  N.  Antrim,  for  appellant. 
J.  L,  Farrar  and  J,  Farrar,  for  appellee. 

Elliott,  C.  J. — The  appellant  was  one  of  several  parties 
to  proceedings  supplemental  to  execution,  and  joined  with  his 
co-parties  in  a  plea  in  abatement,  alleging  that  there  was  an- 
other action  pending  at  the  time  these  proceedings  were  com- 
me  need.  To  the  plea  in  abatement  the  appellee  responded, 
admitting  that  such  an  action  was  pending,  and  averring  that 
it  was  dismissed  on  the  first  day  of  the  term.  This  response 
to  the  plea  was  probably  insufficient,  inasmuch  as  the  pend- 
ency of  the  former  action  at  the  time  these  proceedings  were 
commenced  was  a  sufficient  ground  for  a  plea  in  abatement. 
Lee  V.  Hefley,  21  Ind.  98.  But  we  do  not  think  the  appel- 
lant is  in  a  situation  to  make  available  the  error  in  holding 
the  reply  to  the  plea  good,  as  the  exception  was  a  joint  one, 
as  was  the  plea,  and  he  alone  appeals  and  assigns  error,  not 
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making  his  co-parties  in  the  court  below  parties  to  the  ap- 
peal. 

Where  several  persons  are  made  parties  to  a  proceeding 
supplemental  to  execution  there  is  no  right  to  separate  trials, 

A  special  finding  was  not  requested,  nor  is  there  a  special 
finding  in  the  record|  so  that  there  is  no  foundation  for  the 
appellant's  complaint  that  the  court  erred  in  not  specifically 
finding  a  designated  fact.  If  it  were  conceded  that  the  rea- 
son stated  is  one  known  to  the  law,  there  is  no  foundation 
for  it. 

We  can  not  disturb  the  finding  upon  the  evidence. 

Judgment  affirmed. 

Filed  April  1, 1892. 


No.  16,624. 

Ex  Pabtb  Sweekbt. 

Appbal. — In  Term. — Bond, — The  filing  of  a  bond  is  an  easential  step  in 
perfecting  a  term  appeal,  and  where  a  bond  is  not  filed  within  the  time 
limited  hj  the  order  granting  the  appeal,  the  appeal  must  be  on  notice. 

Bt  the  Court. — The  petition  of  the  clerk  asks  us  to  de- 
cide whether  the  filing  of  a  bond  is  essential  to  the  efiective- 
ness  of  an  appeal  in  term.  We  adjudge  that  the  filing  of  a 
bond  is  an  essential  step  in  perfecting  a  term  appeal^  and 
that  where  a  bond  is  not  filed  within  the  time  limited  by  the 
order  granting  the  appeal,  the  appeal  must  be  upon  notice* 
This  doctrine  has  been  asserted  in  many  unreported  decis- 
ions, made  upon  motions,  and  is  declared  in  Holloran  v.  Mid- 
land R.  W.  O).,  129  Ind.  274.  See,  also,  2  Works  Pr.  Sec. 
1090;  June  v.  Payne,  107  Ind.  307;  Goodwin  v.  FoXy  120  U.  S. 
776  ;  WMtr  v.  Brieger  (Col.),  27  Pac.  Rep.  871).  In  Jonee  v. 
Vol.  131.— 6 
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DronebergeTy  23  Ind.  74,  and  in  Ham  v.  Oreve,  41  Ind.  531^ 
there  are  intimations  of  a  contrary  doctrine,  but  there  was  no 
authoritative  decision  upon  the  question.  The  failure  to  file  a 
bond  does  not,  however,  prevent  an  appeal  upon  notice.  Aft 
held  in  Burt  v.  Hoettingerf  28  Ind.  214,  a  bond  is  not  al- 
ways essential  to  an  appeal ;  but,  as  held  in  Holloran  v. 
Midland  It.  W,  Co.,  supra,  where  there  is  no  bond,  notice  is> 
required.  A  bond  is,  we  may  add,  not  essential  to  the  ap- 
peal, although  it  is  necessary  to  obtain  a  supersedeas,  where 
notice  is  given. 
FUed  Maitsh  31, 1898. 


131' 

82 

147 

648 

131 

82 

1J>0 

401 

131 

92 

161 

ZiS 

No.  14,489. 

The  Indianapolis  Union  Railway  Cohpant  v. 

boettoheb. 

Nbgliqence. — Negligeni  Use  of  Locomotive  Whiaile. — F\righienmg  Hor9e  wkidk 
ThrowB  and  Injure*  Ptainiiff, — The  ordinary  use  of  a  locomotive  or  engine, 
and  the  ordinary  sounding  of  its  whistle  and  escape  of  steam  is  not 
negligence ;  hut  the  negligent  and  careless  sounding  of  the  whistle  and 
blowing  off  of  steam  in  such  a  way  as  to  cause  it  to  make  an  unusual 
noise,  whereby  the  plaintiff's  horse,  which  he  is  riding,  throws  and  in- 
jures him,  is  actionable  negligence. 

Same. —  Wilful  Injury. —  Whatis. — Conlributory  Negfigenee. ^Where  an  in- 
tent, either  actual  or  constructive,  to  commit  an  injury  exists  at  the 
time  of  its  commission,  such  injury  is  not  negligently,  but  wilfully  in- 
flicted ;  and  when  the  injury  sued  for  is  alleged  either  in  terms  or  in 
substance  to  have  been  wilfully  or  purposely  committed,  contributoiy 
negligence  is  no  defence. 

Same. — Emdenee  of  Loealily  of  Injury. — The  plaintiff  may  show  the  natme 
and  surroundings  of  the  place  where  the  injury  was  inflicted. 

&AME.^Degree  of  Caution. — Anttdpating  Injury. — More  vigilance  and  cau- 
tion are  required  in  the  performance  of  acts  at  a  place  where  injury  ia 
liable  to  occur  from  their  performance  than  where  no  injury  may  be 
anticipated. 

Same. — Evidence  of  Oenlleneu  of  Horse  Before  and  After  AeeidenL — Where  it 
was  sought  to  show  that  the  horse  frightened  by  the  blowing  of  a  steam 
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whistle  was  at  the  time  gentle,  the  admission  of  testimony  of  former 
and  prior  use,  and  that  be  was  always  gentle  at  sach  times,  even 
thoagh  it  were  inadmissible,  is  harmless  error. 
Baxb. — IntlrueHons.'-For  what  are  proper  instructions  in  the  case,  see 
opinion. 

From  the  Marion  Superior  Court. 

F.  Winter,  A.  Baker  and  E.  Daniels,  for  appellant. 
W.  W,  Woollen,  for  appellee. 

Olds,  J. — This  action  was  brought  by  the  appellee  against 
the  appellant  for  damages  alleged  to  have  been  sustained  on 
account  of  the  negligence  of  the  agents  and  servants  of  the 
appellant. 

Numerous  errors  are  assigned  and  discussed.  The  first 
alleged  error  discussed  is  the  overruling  of  appellant's  de- 
murrer to  the  first  paragraph  of  the  appellee's  complaint. 

Omitting  the  formal  allegations  of  the  complaint,  it  al- 
leges :  "  l*hat,  on  the  30th  day  of  November,  1885,  he,  the 
said  plaintifi^,  was  then  passing  on  and  upon  a  certain  pub- 
lic street  and  highway  which  intersects  said  Hadley  avenue 
at  or  near  the  point  where  said  Belt  Railroad  crosses  the  said 
avenue,  and  which  street  and  highway  runs  in  a  southwest- 
erly direction  to  said  stock  yards,  and  parallel  with  said 
switch  and  side-tracks;  that  at  said  time  he  was  using  all 
diligence  on  his  part  to  manage  his  horse  well  and  avoid  any 
accident,  and  was  not  guilty  of  any  negligence  whatever ; 
that  the  horse  which  he  was  riding  was  gentle  and  docile ; 
that  at  said  time  the  defendant,  by  its  agents,  had  and  was 
in  possession,  control,  and  had  the  management  of  a  certain 
locomotive  engine  which  was  upon  said  switch  and  side-track ; 
that  said  defendant,  by  its  agents  and  servants,  well  knowing 
that  the  plaintiff  was  passing  upon  said  street  and  highway, 
and  not  regarding  its  duty  in  that  respect,  so  carelessly  and 
negligently  ran  and  managed  the  said  locomotive  engine  as 
to  cause  and  suffer  it,  by  blowing  its  whistle,  the  blowing 
off  of  its  steam,  and  suffering  its  steam  to  escape  from  it,  to 
make  loud  and  unusual  noises,  and  thus  frighten  the  horse 
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which  the  plaintiff  was  riding,  and  causing  him  to  become 
unmanageable,  and  to  thus  throw  this  plaintiff  from  off  bis 
back  to  the  ground,  and  thereby  breaking  plaintiff's  leg  and 
bruising  his  body  in  divers  places/' 

It  is  contended  that  the  paragraph  of  complaint  does  not 
allege  any  acts  of  negligence  for  which  appellant  is  liable  to 
respond  in  damages ;  that  the  appellant,  upon  its  own  grounds, 
has  the  lawful  right  to  sound  its  whistle  and  to  blow  off  its 
steam,  and  suffer  its  steam  to  escape,  and  that  such  acts  are 
Dot  per  se  negligent,  and  that  these  are  the  acts  with  which 
the  appellant  is  charged  with  the  commission  of,  and  that  no 
facts  are  alleged  which  would  make  the  doing  of  socb  acta 
unlawful  or  the  commission  of  them  a  nuisance. 

Counsel  for  appellant  are  led  into  an  error  by  the  inter- 
pretation placed  upon  the  language  of  the  complaint.  It  is 
true,  DO  doubt,  that  the  blowing  of  the  whistle  and  neces- 
sarily allowing  steam  to  escape  in  the  ordinary  and  usual 
way  are  lawful  acts,  and  unless  some  peculiar  facts  or  special 
circumstances  are  alleged  making  such  acts  specially  dan- 
gerous and  hazardous  to  others,  which  facts  and  circumstances 
are  known  to  the  employees  operating  the  engine,  whereby 
it  would  become  their  duty  to  refrain  from  sounding  the 
whistle  or  allowing  the  steam  to  escape  at  the  particular  time 
and  place,  the  company  would  not  be  liable  for  such  acts; 
but  a  liability  would  no  doubt  attach  to  the  wantonly  and 
purposely  blowing  off  of  steam  and  blowing  of  the  whistle 
at  a  time  when  such  acts  would  in  all  probability  cause  an 
injury  to  others. 

This  paragraph  charges  that  the  appellee  was  on  the  street 
or  highway  in  close  proximity  to  the  engine;  that  this  fact 
was  known  to  the  employees  operating  the  engine;  ''that 
they  carelessly  and  negligently  ran  and  managed  said  loco- 
motive engine  as  to  cause  and  suffer  it,  by  blowing  of  its 
whistle,  the  blowing  off  of  its  steam,  and  suffering  its  steam 
to  escape  from  it  to  make  loud  and  unusual  noises/' 

It  does  not  charge  the  blowing  of  the  whistle  or  letting 
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off  of  steam  in  the  usual  and  ordinary  way^  but  doing  it  in 
such  a  way  and  manner  as  to  make  '^  loud  and  unusual 
noises/'  and  that  it  was  such  loud  and  unusual  noises  that 
frightened  the  horse ;  that  the  horse  was  gentle  and  docile, 
and  the  appellee  was  using  all  diligence  to  manage  him,  but 
that  by  careless  and  negligent  management  of  the  engine  by 
blowing  the  whistle  and  blowing  off  the  steam,  and  suf- 
fering the  steam  to  escape  in  such  a  way  as  to  make  a  loud 
and  unusual  noise,  it  frightened  the  appellee's  horse  and 
caused  the  injury. 

The  ordinary  use  of  the  engine,  and  the  ordinary  sound- 
ing of  the  whistle  and  escape  of  steam,  is  not  negligence. 
What  appellee  complains  of  is  the  negligent  and  careless  use 
of  the  engine,  in  disregard  of  the  duty,  in  sounding  its  whistle 
and  blowing  off  its  steam  in  such  a  way  as  to  cause  it  to 
make  not  the  usual  noise,  but  an  unusual  noise.  The  ordi- 
nary sounding  of  the  whistle  and  allowing  steam  to  escape  is 
not  negligence,  and  such  use  of  the  engine  is  not  complained 
of,  but  the  negligent  use  of  the  engine. 

This  paragraph  of  complaint  is  clearly  sufiBcient  to  with- 
stand a  demurrer.  Billman  v.  Indianapolis^  etc.j  R,  22.  Co., 
76  Ind.  166 ;  Oincinnatif  etc.,  R,  W,  Co.  v.  Oaines,  104  Ind. 
626 ;  Gulp  v.  Atchison,  etc.,  R.  22.  Co.,  17  Kan.  475;  Favor 
V.  Boston,  etc.,  22.  22.  Co.,  114  Mass.  350. 

The  next  alleged  error  is  the  overruling  of  the  demurrer 
to  the  second  paragraph  of  the  complaint. 

This  paragraph  was  intended  to  charge,  and  we  think  it 
does  charge,  a  wilful  injury.  It  charges  '^  that  the*said  de- 
fendant, by  its  agents  and  servants,  well  knowing  that  the 
plaintiff  was  passing  along  said  street  and  highway,  and  not 
regarding  its  duty  in  that  respect,  but  intending  to  injure  the 
plaintiff,  and  do  that  which  would  result  in  his  injury,  so 
purposely,  wilfully  and  recklessly  ran  and  managed  its  loco- 
motive engine  which  was  upon  said  switch  and  side-track,  as 
to  cause  it,  by  the  blowing  of  its  whistle  and  the  blowing  off 
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of  its  steam,  to  muke  loud  and  unusual  noises,  and  thus  to 
frighten  the  horse,"  etc. 

This  paragraph  alleges  that  the  agents  and  servants  of  ap- 
pellant, intending  to  injure  the  plaintiff,  purposely,  wilfully 
and  recklessly  ran  and  managed  the  locomotive  as  to  cause 
it,  by,  etc.,  to  make  loud  and  unusual  noises,  and  thus  to 
frighten  the  horse,  etc.  This  charges  the  wilful  and  pur- 
posely doing  of  the  acts  which  caused  the  injury,  and  makes 
the  paragraph  good  as  a  charge  of  wilfulness.  Chicago,  etc., 
iJ.  i2.  Co.  V.  Hedges,  105  lud.  398 ;  dnoinnati,  etc.,  R.  R. 
Co.  V.  Eaton,  53  Ind.  307 ;  Pennsylvania  Co.  v.  Sinclair, 
62  Ind.  301. 

In  this  latter  case  it  is  held  that  when  an  intent,  either 
actual  or  constructive,  to  commit  an  injury  exists  at  the  time 
of  its  commission,  such  injury  ceases  to  be  a  merely  negli- 
gent act  and  becomes  one  of  violence  and  aggression,  and  that 
when  the  injury  sued  for  is  alleged,  either  in  terms  or  in  sub- 
stance, to  have  been  wilfully  or  purposely  committed,  con- 
tributory negligence  ceases  to  be  a  defence.  Error  is  assigned 
on  the  overruling  of  appellant's  motion  for  judgment  on 
the  jury's  answers  to  interrogatories,  notwithstanding  the 
general  verdict. 

There  was  no  error  in  this  ruling.  We  have  carefully 
considered  all  of  the  interrogatories  and  answers  thereto, 
and  the  facts  found  in  answer  to  the  interrogatories  do  not 
entitle  the  appellant  to  a  judgment,  notwithstanding  the  gen- 
eral verdict. 

The  answers  to  interrogatories  show  that  the  persons  in 
charge  of  the  engine  allowed  the  steam  to  escape  and  blew 
the  whistle  at  an  unusual  time,  and  negligently  and  wilfully 
blew  the  whistle.  By  the  general  verdict  the  jury  found 
that  the  persons  in  charge  of  the  engine  either  negligently 
or  wilfully  ran  and  managed  the  engine  by  blowing  the 
whistle  and  blowing  off  steam  and  suffered  the  steam  to  es- 
cape so  as  to  make  loud  and  unusual  noises,  and  thus  fright- 
ened appellee's  horse.     There  are  no  facts  found  in  the  an- 
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8wer  to  the  interrogatories  controverting  this  or  any  other 
fiicts  found  by  the  general  verdict. 

It  is  next  alleged  that  the  court  erred  in  overruling  ap- 
pellant's motion  for  a  venire  de  novo,  for  the  reason,  as  stated, 
that  '^  the  answers  to  the  twentieth  and  twenty-first  interrog- 
atories show  that  the  general  verdict  was  based  upon  incon- 
sistent causes  of  action,  and  that  the  general  verdict  included 
damages  upon  account  of  an  injury  which  was  not  in  the 
record.  The  same  act  was  said  by  the  jury  to  have  been  at 
once  negligent  and  wilful/'  The  act  referred  to  is  the  blow- 
ing of  the  whistle.  The  answers  to  these  interrogatories  are 
not  inconsistent,  nor  are  they  inconsistent  with  the  general 
verdict.  There  is  no  finding  that  the  whistle  was  blown 
but  one  time;  for  aught  that  appears  from  the  answers  to  in- 
terrogatories the  employees  may  have  at  one  time  negligently 
blown  the  whistle  and  at  another  they  may  have  wilfully 
blown  it,  and  at  each  time  it  may  have  been  blown  in  such 
a  way  as  to  have  made  a  loud  and  unusual  noise.  The 
motion  for  ventre  cfenoro  was  properly  overruled.  Indeed, 
if  all  was  conceded  that  counsel  claim,  we  do  not  think  it 
would  entitle  the  appellant  to  this  remedy.  Numerous  ques- 
tions are  presented  on  the  ruling  on  the  motion  for  a  new 
trial. 

The  appellee  asked  his  witness,  Owen  Gray,  the  following 
question : 

''  I  will  ask  you  what  amount  of  travel  there  is  over  Had- 
ley  avenue  right  at  that  point."  The  appellant  objected 
to  the  question,  for  the  reason  '^  that  the  complaint  did  not 
count  upon  any  condition  of  the  tracks  at  the  crossing,  or 
upon  any  negligent  conduct  of  the  defendant  at  the  crossing, 
or  upon  any  negligent  use  of  the  crossing  by  the  appellant." 
The  court  said  to  appellee's  attorney :  '^  You  mean  at  the 
crossing  ?  "  Counsel  answered  :  ^'  I  wish  to  show  that  right 
at  that  point,  within  75  or  100  feet  of  where  this  engine 
stood,  on  Hadley  avenue,  there  is  perhaps  as  much  or 
more  travel  than  on  any  other  street  that  leaves  this  city, 
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and  also  that  on  Exchange  avenue  hundreds  of  men  pass 
over  it  going  to  the  stock  yards."  The  court  said :  **  You 
may  show  that.'' 

This  ruling  was  proper.  It  was  clearly  permissible  for  the 
court  to  allow  the  appellee  to  show  the  nature  and  surround* 
ings  of  the  place  where  the  accident  occurred.  What  may 
have  been  careless  or  gross  negligence  under  some  circum- 
stances, might  not  be  under  others.  More  vigilance  and  cau- 
tion are  required  in  the  doing  of  acts  at  a  place  where  injury 
is  liable  to  occur  from  them  than  where  no  injury  may  be 
anticipated  from  the  doing  of  them. 

The  appellee  was  being  examined  as  to  the  character  of 
the  horse,  and  was  asked  as  to  his  use  of  the  horse  before  the 
accident  and  since  up  to  the  trial. 

Counsel  for  appellant  objected  to  the  questions  relating  to 
the  use  of  the  horse  subsequent  to  the  accident.  The  court 
overruled  the  objection.  It  was  sought  to  be  shown  that  the 
horse  was  a  gentle  horse  at  the  time,  and  the  fact  that  he 
had  used  him  before  and  after  that  time  was  proper,  at  least 
it  does  not  constitute  such  error  as  to  justify  a  reversal  of 
the  judgment,  as  certainly  no  harm  could  result  from  the 
witness  saying  he  had  used  the  horse  since,  and  he  had  acted 
all  right. 

No  good  would  result  from  a  discussion  of  the  evidence. 
We  think  there  is  sufficient  evidence  to  support  the  verdict. 

The  giving  of  the  second,  seventh  and  eighth  instructions 
is  alleged  as  error.  The  second  construes  the  second  para- 
graph of  complaint  as  charging  wilfulness,  and  in  this  there 
was  no  error. 

The  seventh  instruction  is  as  follows : 

*^Seventh,  If  you  find  that  the  agents  and  servants  of  the 
defendant,  at  the  time  of  the  alleged  injury,  seeing  the  plain- 
tiff as  he  was  about  to  approach  the  crossing,  could  have 
avoided  any  injury  by  the  exercise  of  even  ordinary  care, 
but  disregarding  their  duty  in  that  respect,  recklessly  and 
purposely  caused  the  whistle  to  sound  or  the  steam  to  be 
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blown  off,  OD  and  from  the  locomotive  engine,  intending  to 
injure  the  plaintiff  or  to  frighten  his  horse,  or  under  such 
circumstances  as  imply  a  willingness  to  inflict  injury  or  to 
disregard  human  life,  you  may  find  that  such  injuries  (if  any 
were  committed)  were  wilfully  and  wantonly  done,  and  in 
such  case  the  plaintiff  could  recover,  even  though  he  were 
himself  negligent  in  his  own  conduct  at  the  time :  provided 
that  such  agents  and  servants  were  in  the  regular  courise  of 
their  employment  by  the  defendant  at  such  time  and  in  the 
line  of  their  business.'' 

There  was  no  error  in  the  giving  of  this  instruction,  taken 
in  connection  with  the  other  given.  Pennsylvania  Co.  v. 
Smith,  98  Ind.  42. 

By  the  eighth  instruction  the  jury  were  told  that  ^*  if  an 
injury  came  to  the  plaintiff  by  his  horse  merely  becoming 
frightened  at  the  locomotive  while  standing  on  the  track, 
however  close  to  the  highway,  that  had  become  stationary  for 
a  few  minutes  before,  and  making  no  loud  and  unusual 
noises,  there  could  be  no  recovery  for  such  injuries;  under 
such  circumstances  the  locomotive  could  not  in  law  be  con- 
sidered an  object  likely  to  frighten  reasonably  gentle  horses. 
And  in  order,  under  such  circumstances,  to  make  it  such  an 
object  of  danger  to  travel  it  would  have  to  be  shown  that  in 
its  use  and  management  some  act  was  done  which  caused  its 
machinery  to  make  noises,  emit  smoke  or  steam,  in  a  way 
and  to  a  degree  that  would,  under  the  circumstances,  amount 
to  carelessness  and  negligence.'' 

There  was  no  error  in  the  giving  of  this  instruction,  and  it 
was  as  favorable  to  the  appellant  as  it  was  entitled  to  have 
given. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Oct.  15, 1891 ;  petition  for  a  rehearing  oTemiled  March  15, 1892. 

Dissenting  Opinion. 
CoFPEY,  C.  J.,  and  Miller,  J. — We  regret  our  inability 
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to  concur  in  the  opinion  in  this  case.  In  our  opinion  the 
first  paragraph  of  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  As  the  court  below  over- 
ruled a  demurrer  thereto,  the  judgment,  we  think,  should  be 
reversed  for  the  error  thereby  committed. 
FUed  Oct.  15, 1891. 
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'         Mandamus — County  ComnvMonen. — A  writ  of  mandate  will  not  isaae 

agninst  a  board  of  commissionerSi  when  acting  in  a  jadicial  caj>acit7, 
to  direct  the  performance  of  a  judicial  duty  in  any  particular  mode  or 
to  render  any  particular  judgment. 

Same. — Purchase  of  Gravel  Road. — Where  the  board  of  commissioners  sub- 
mits to  the  voters  of  a  township  the  question  of  the  purchase  of  a 
gravel  road,  and  the  election  results  in  favor  of  the  purchase,  but  the 
board  refuses  to  make  an  order  for  such  purchase,  mandamus  will  not 
lie  to  compel  the  board  to  make  such  order,  as  in  such  a  case  the  board 
acts  judicially. 

^AU.^.—AdequaU  Legal  Remedy, — Mandamus  will  not  lie  where  the  party 
applying  for  the  writ  has  an  adequate  legal  remedy.  The  right  of  ap- 
peal is  an  adequate  legal  remedy,  within  the  meaning  of  this  rule. 

From  the  Tippecanoe  Circuit  Court. 

A.  Rice,  W.  S.  Potter,  J.  JR.  Coffroth  and  W.  R.  Ooffroih, 
for  appellants. 

J.  B.  Milner,  J.  M,  La  Rue,  D.  P.  Vinton  and  H.  H,  Vin- 
ton^ for  appellee. 

Coffey,  J. — This  was  a  suit  in  the  Tippecanoe  Circuit 
Court,  by  the  appellant  against  the  appellee,  to  compel  the 
latter,  by  mandamus,  to  complete  the  purchase  of  the  toll-road 
therein  described.     The  court  sustained  a  demurrer  to  the 
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petition,  and  the  propriety  of  this  ruling  is  presented  for  our 
decision.  So  much  of  the  petition  as  is  necessary  to  an 
understanding  of  the  questions  involved  is,  substantially,  as 
follows : 

The  relator,  the  Dayton  Gravel  Road  Company,  is  a  gravel 
road  corporation,  duly  organized  under  the  laws  of  the  State 
of  Indiana,  and  has  been  such  for  more  than  twenty  years 
last  past,  and  was  at  and  before  the  15th  day  of  October, 
1890,  and  for  more  than  twenty  years  theretofore,  the  owner, 
and  in  the  possession  of  a  line  of  gravel  road  lying  and 
being  situate  in  the  townships  of  Fairfield,  Wea  and  Shef- 
field, in  said  county.  Said  gravel  road  was,  at  the  time 
aforesaid,  and  still  is,  a  toll  road.  On  the  16th  day  of  October, 
1890,  there  was  presented  to  the  defendant,  *  *  then 
in  special  session,  a  petition  signed  by  more  than  fifty  free- 
holders and  citizens  of  said  townships  of  Fairfield,  Wea  and 
ShefiBeld,  wherein  said  gravel  road  is  located,  representing 
to  said  board  that  said  gravel  road  is  a  toll  road,  and  asking 
said  board  to  submit  to  the  voters  of  said  townships  the 
question  of  purchasing  said  gravel  road,  and  to  take  the  nec- 
essary steps  provided  by  law  fer  holding  an  election  by  the 
voters  of  said  respective  townships  as  to  whether  said  gravel 
road  should.be  purchased. 

At  the  time  of  presenting  the  petition  the  relator  Jacob 
Benton  was  a  citizen,  freeholder,  and  taxpayer  of  Sheffield 
township,  and  the  relator  William  S.  Potter  was  a  citizen, 
freeholder  and  taxpayer  of  Fairfield  township,  and  they  yet 
so  remain. 

Acting  on  said  petition  the  board,  on  the  15th  day  of  Oc- 
tober, 1890,  appointed  Henry  D.  Miller,  on  behalf  of  the 
board,  Francis  Acheson,  on  behalf  of  the  gravel  road  com- 
pany, and  Everett  B.  Vawter,  the  surveyor  of  Tippecanoe 
county,  viewers,  to  view  said  road  and  determine  the  consid- 
eration to  be  paid  for  the  same. 

On  the  8th  day  of  November,  1890,  they  made  their  re- 
port to  the  board,  then  in  special  session,  in  which  they  des- 
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cribed  the  road  as  the  same  is  described  in  this  petition,  and 
fixed  the  consideration  to  be  paid  therefor  at  the  sum  of  ten 
thousand  dollars. 

On  the  19th  day  of  November^  1890,  the  board  submitted 
to  the  gravel  road  company  an  offer  to  purchase  said  road 
for  that  sum^  and  required  it  to  accept  or  reject^  in  Writing, 
said  offer,  on  or  before  the  last  day  of  the  December  term  of 
the  board;  and  on  the  13th  day  of  December,  1890,  the 
gravel  road  company  did  accept  said  offer,  and  filed  its  writ- 
ten acceptance  thereof  with  said  board ;  and  thereupon  the 
board  ordered  a  special  election  to  be  held  in  the  townships 
of  Fairfield,  Wea,  and  Sheffield,  on  Saturday  the  24th  day 
of  January,  1891,  by  the  voters  of  said  townships,  at  which 
election  it  was  ordered  there  should  be  submitted  to  the 
voters  of  each  of  said  townships  the  question  of  purchasing 
said  gravel  road,  for  the  consideration  above  stated.  It  is 
alleged  that  the  proper  and  legal  notice  of  said  election  was 
given ;  that  the  election  was  held  on  the  day  named,  result- 
ing in  a  majority  of  six  hundred  and  sixty  in  favor  of  the 
purchase  of  said  road,  which  vote  was  duly  certified  to  the 
board  by  the  proper  election  officers ;  that  on  the  29th  day 
of  January,  1891,  the  gravel  road  company  tendered  to  the 
board  a  deed  for  said  gravel  i^oad,  and  at  that  tiipe  said  road 
company  was  not  indebted  to  any  person ;  that  thereafter, 
to  wit,  on  the  3d  day  of  February,  1891,  the  board,  when 
in  special  session,  then  and  there  refused  to  make  an  order 
for  the  purchase  of  said  toll  and  gravel  road,  and  to  issue 
the  bonds  of  the  county  therefor  to  said  company,  and  so 
entered  such  refusal  upon  its  records. 

Prayer  for  a  writ  of  mandamiLS  requiring  the  board  of 
commissioners  to  make  an  order  to  purchase  said  road,  and 
to  issue  to  the  relator,  the  Gravel  Road  Company,  bonds  of 
the  county,  dated  February  3,  1891. 

It  is  earnestly  insisted  by  the  appellee  that  the  appellants 
have  mistaken  their  remedy,  and  that  the  facts  set  up  in  the 
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petition  do  not  make  a  case  authorizing  a  resort  to  the  ex- 
traordinary remedy  of  mandamu8. 

It  seems  to  be  settled^  in  this  State,  that  the  writ  will  not 
issue  against  a  board  of  commissioners,  when  acting  in  a  ju- 
dicial capacity^  to  direct  the  performance  of  a  judicial  duty  in 
any  particular  mode  or  to  render  any  particular  judgment. 
Where  a  board  of  commissioners  refuses  to  act,  however,  in 
a  matter  upon  which  it  is  their  duty  to  take  some  action,  the 
writ  will  issue  to  compel  action,  but  will  not  dictate  the 
kind  of  judgment  to  be  rendered.  State,  ex  rel.^  v.  Boards 
€<c.,  46  Ind.  501 ;   State,  ex  rel.y  v.  Board,  etc,  63  Ind.  497. 

The  rule  is  stated  by  Mr.  High,  in  his  work  on  Extraor- 
dinary Legal  Remedies,  section  152,  as  follows  :  *^  But  the 
most  important  distinction  to  be  observed  in  administering 
relief  against  inferior  courts,  is,  that  while  they  may  be  com- 
pelled by  mandamus  to  act,  when  they  have  refused  to  pro- 
ceed, the  writ  being  regarded  as  the  most  fitting  remedy  to 
set  them  in  motion,  yet  it  will  in  no  case  command  the  infe- 
rior tribunal  how  to  act,  nor  indicate  any  specific  judgment 
which  it  shall  render.  In  other  words,  while  mandamus  is 
regarded  as  the  appropriate  remedy  to  set  the  machinery  of 
the  courts  in  motion,  it  will  not  control  their  motion,  or  di- 
rect the  performance  of  any  particular  judicial  act.^' 

There  is,  perhaps,  a  class  of  cases,  such  as  Wood  v.  Strother, 
76  Cal.  545,  and  cases  of  a  similar  character,  where  the  de- 
termination of  the  officer  against  whom  the  writ  issued  was 
not  intended  to  be  final,  in  which  such  officer  may  be  com- 
pelled by  m^andamus  to  act  in  a  particular  way,  even  though 
he  is  exercising  powers  in  their  nature  judicial;  but  in  our 
opinion,  this  case  does  not  belong  to  that  class.  A  board  of 
county  commissioners,  in  this  State,  when  acting  judicially, 
IS  a  court.  In  the  matter  of  determining  the  sufficiency  of 
the  petition  to  purchase*  a  toll  road,  and  in  determining  the 
sufficiency  of  the  notice  of  the  election,  the  regularity  of  the 
election,  in  canvassing  the  vote,  and  declaring  the  result, 
investigating  and  passing  upon  the  title  of  the  person,  or 
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company,  to  the  road  which  is  the  subject  of  purchase,  and 
in  determining  that  such  steps  have  been  taken  as  authorizes 
it  to  complete  the  purchase,  the  board  acts  judicially.  Oil- 
son  V.  Board,  etc,,  128  Ind.  65. 

The  board  of  commissioners  of  Tippecanoe  county,  pre- 
sumably, after  a  full  and  fair  consideration  of  all  the  matters 
connected  with  the  proceeding  having  in  view  the  purchase 
of  the  toll  load  described  in  the  complaint,  have  reached  a 
conclusion  adverse  to  the  petitioners,  and  have  refused  to 
grant  their  prayer. 

This  conclusion  has  been  entered  of  record.  Upon  what 
they  based  their  conclusion  we  are  not  informed,  nor  do  we 
think  it  is  necessary  that  we  should  know.  It  is  sufficient 
for  us  to  know  that,  in  a  matter  involving  a  judicial  investi- 
gation, it  has  reached,  and  has  entered  of  record,  a  conclu- 
sion upon  the  merits  of  the  controversy.  Whether  such 
conclusion  was  correct  or  erroneous  is  immaterial,  for,  the 
board  of  commissioners  being  a  court,  invested  by  law  with 
power  to  pass  upon  the  questions  involved,  it  can  not  be 
compelled,  by  mandamus,  to  render  a  different  judgment. 
White  v.  Burketty  119  Ind.  431. 

For  another  reason  the  court  did  not  err,  in  our  opinion, 
in  sustaining  a  demurrer  to  the  petition  before  us.  It  is 
well  settled  that  a  proceeding  by  mandamus  will  not  lie  where 
the  party  applying  /or  the  writ  has  an  adequate  legal  rem- 
edy. Marshall  v.  State,  ex  rel.,  1  Ind.  72;  Board,  etc,,  v» 
Hicks,  2  Ind.  527  ;  StaU,  ex  rel,  v.  Board,  etc.,  25  Ind.  210. 

The  right  of  appeal  is  an  adequate  legal  remedy,  within 
the  meaning  of  this  rule.  Staie,  ex  rel,,  v.  Board,  etc,  supra; 
White  V.  Burkett,  supra. 

As  the  board  of  commissioners  of  Tippecanoe  county  acted 
in  the  matter  of  the  petition  for  the  purchase  of  the  toll 
road  in  question,  in  a  judicial  capacity,  the  parties  claiming 
to  be  aggrieved  by  its  final  action  had  the  right  to  appeal 
therefrom  to  the  circuit  court.     Grusenmeyer  v.  City  of  Lo- 
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gansport,  76  Ind.  549;  Platter  v.  Board,  etc.,  103  Ind.  360; 
Oity  of  Logansport  v.  La  Rose^  99  Ind.  117 ;  Padgett  v. 
State,  93  Ind.  396. 

Judgment  affirmed. 

FUed  April  2, 1892. 


No.  15,300. 

McCahn^  Trustee,  v.  The  Ferst  National  Bank. 

National  Banks — Anets  Held  in  TnuL — Fcfr  Whai  Purpoee, — ^The  assets  of 
a  bank  are  held  in  trust:  1.  For  the  payment  of  its  indebtedness.  2. 
For  the  distribution  among  the  stockholders  of  the  surplus  only,  if  any, 
after  the  payment  of  such  indebtedness. 

8amb. —  Withdrawal  </  Assets  —  When  Can  Not  be  Done. — There  can  be  no 
Tolontary  withdrawal  of  any  portion  of  the  assets  of  a  bank,  where  the 
effect  of  such  withdrawal  will  be  to  impair  the  capital  stock,  or  endanger 
the  security  of  its  creditors.  Where  the  capital  stock  of  a  bank  is  re- 
duced to  meet  an  impairment,  and  to  escape  an  assessment  by  the  con- 
tioller  of  the  currency,  there  can  be  no  withdrawal  of  depreciated 
securities  which  caused  the  impairment. 

From  the  Clark  Circuit  Court. 

D.  W.  Sanders,  F.  B.  Burke,  F.  T.  Fox  and  L.  T.  Miche- 
ner,  for  appellant. 

J.  K.  Marsh,  A,  P.  Humphrey  and  (?.  M.  Davie,  for  ap- 
pellee. 

McBbide,  J. — This  case  grows  out  of  the  transaction 
which  was  very  fully  considered  by  this  court  in  MeCann  v. 
First  NaVl  Bank,  112  Ind.  354. 

The  capital  stock  of  the  First  National  Bank  of  Jefferson- 
ville  was  originally  $300,000.  The  borrower  of  a  large 
amount  of  money  became  insolvent,  and  certain  collaterals 


96  SUPEEME  COURT  OF  INDIANA, 

McCann,  Trastee,  v.  The  First  National  Bank. 

held  to  secure  the  loan  also  became  apparently  worthless. 
To  avoid  an  assessment  by  the  comptroller  of  the  currency 
to  make  good  an  impairment  of  the  capital  stock,  thereby 
occasioned,  to  the  amount  of  $76,000,  the  stockholders  of  the 
bank,  acting  under  the  provisions  of  section  6143,  United 
States  Revised  Statutes  of  1878,  reduced  the  capital  stock  to 
$226,000. 

At  the  meeting  where  this  action  was  taken  the  stockhold- 
ers voted  to  take  the  depreciated  assets,  which  were  the  cause 
of  the  impairment,  from  ^he  assets  of  the  bank,  and  place 
them  in  the  hands  of  trustees,  for  the  use  and  benefit  of  the 
stockholders. 

The  appellant  was  named  as  one  of  the  trustees. 

The  officers  of  the  bank  ignored  this  action  by  the  stock- 
holders, and  retained  the  securities  in  question  in  their  pos- 
session. They  subsequently  appreciated  in  value,  and  the 
bank  realized  on  them  $83,000. 

This  suit  was  by  the  appellant,  as  such  trustee,  to  recover 
said  sum. 

The  averments  of  the  complaint  are  sufficient,  if  the  trust 
which  the  stockholders  thus  attempted  to  create  was  valid. 

The  conclusions  reached  in  MoGann  v.  First  NaJPl  Bank, 
9upray  are,  we  think,  decisive  here.  The  very  full  consider- 
ation given  that  case  enables  us  to  dispose,  briefly,  of  the  case 
at  bar. 

It  must  be  remembered  that  the  reduction  in  the  capital 
stock  of  the  bank  was,  in  a  sense,  involuntary,  and  was  to 
meet  an  impairment  of  equal  amount.  It  must  be  presumed 
that  the  comptroller  of  the  currency,  in  estimating  and  de- 
termining the  amount  of  the  impairment,  considered  all  of 
the  assets  of  the  bank,  and  that  his  estimate  was  based  upon 
what  there  appeared -to  be  their  value,  making  proper  allow- 
ance for  assets  depreciated  in  value,  and  for  those  regarded 
as  valueless. 

The  assets  of  a  bank  are  held  by  it  in  trust :  1.  For  the 
payment  of  its  indebtedness,  and,  2.     For  the  distribution 
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among  the  stockaolders  of  the  surplus  only^  if  any,  remain- 
ing.    Morse  Banks  and  Bankings  section  706. 

Conceding,  without  deciding,  that  the  stockholders  of  a 
national  bank,  the  capital  stock  of  which  is  intact,  may 
voluntarily  reduce  its  capital  stock  under  the  statute,  for 
the  purpose  of  withdrawing  a  portion  of  the  investment, and 
may  thereupon  withdraw  assets  to  an  amount  equalling  the  re- 
duction, the  question  remains,  can  they  take  such  action 
when  the  reduction  is  involuntary,  and  is  only  made  to  an 
amount  equalling  an  impairment  in  its  capital  ?  The  right  to 
withdraw  assets,  in  the  one  case,  would  not  necessarily  involve 
the  right  to  do  so  in  the  other.  In  the  one  case  the  reduc- 
tion in  the  amount  of  its  stock  is  made  for  the  purpose  of  re- 
leasing and  withdrawing  a  portion  of  the  investment.  In  the 
other  it  is  made  because  it  is  discovered  that  a  corresponding 
amount  of  the  investment  has  been  lost,  and  thus  already  in- 
voluntarily withdrawn. 

There  can  be  no  voluntary  withdrawal  of  any  portion  of 
the  assets  of  a  bank,  where  the  effect  of  such  withdrawal  will 
be  to  impair  the  capital  stock,  or  endanger  the  security  of 
its  creditors. 

On  the  facts  before  us  it  will  be  presumed  that  the  reduced 
capital  stock  represented  the  actual  value  of  the  remaining 
assets.  Prima  fadCy  any  further  withdrawal  of  assets, 
whether  of  great  or  of  little  value,  would  result  in  still  fur- 
ther impairment  of  the  capital.  In  our  opinion  the  stock- 
holders had  no  power  to  withdraw  the  assets  in  question,  and 
no  valid  trust  was  created  by  the  attempt  to  do  so. 

We  purposely  limit  our  decision  to  this  one  question,  which 
is,  of  itself,  amply  sufficient  to  vindicate  the  action  of  the 
trial  court.  For  this  reason  we  express  no  opinion  upon  the 
other  questions  suggested. 

Judgment  affirmed. 

Filed  April  5, 1892. 

Vol.  131.— 7 
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'i7i_  3*^1  No.  16,687. 

Atebs  £t  al.  v.  Hamilton. 

CoHTRAcr. — Extension  of  l\me. — Forbearance  to  Sue, — An  agreement  to  ex* 
tend  the  time  of  payment  of  a  debt  for  a  limited  period  of  tim^,  even  if 
founded  upon  a  sufficient  consideration,  is,  in  substance,  an  agreement 
not  to  sue  within  that  time,  and  can  not  be  pleaded  in  bar  of  an  action 
brought  within  that  time.  The  only  remedy  for  the  yiolation  of  such, 
an  agreement  is  an  action  for  damages. 

From  the  Rush  Circuit  Court. 

W»  A,  Oullen  and  J.  D.  Megee,  for  appellants. 
J,  A,  New  and  H.  E.  Barrett^  for  appellee. 

Miller^  J. — This  was  a  suit  brought  by  the  appellee  to 
foreclose  a  mortgage. 

Two  errors  are  assigned  and  discussed  in  the  briefs  of 
counsel : 

1st.  That  the  court  erred  in  sustaining  a  demurrer  to  the 
first  paragraph  of  answer. 

2d.  That  the  court  erred  in  overruling  the  appellants' 
motion  for  a  new  trial. 

The  first  paragraph  of  answer  counted  upon  a  written 
agreement  extending  the  time  for  the  payment  of  the  note, 
secured  by  the  mortgage  in  suit,  to  a  period  subsequent  to 
the  time  of  the  bringing  of  this  action. 

This  agreement  was  a  mere  contract  of  forbearance,  exe- 
cuted long  afler  the  maturity  of  the  note. 

It  is  well  settled  that  an  agreement  to  extend  the  time  of 
payment  of  a  debt  for  a  limited  period  of  time,  even  if 
founded  upon  a  sufiicient  consideration,  is,  in  substance,  an 
agreement  not  to  sue  within  that  time,  and  can  not  be 
pleaded  in  bar  of  an  action  brought  within  that  time.  The 
only  remedy  for  the  violation  of  such  an  agreement  is  an 
action  for  damages.  Vogel  v.  Harris,  112  Ind.  494;  WiU- 
iama  v.  Scott,  83  Ind.  405 ; .  MilU  v.  Todd,  83  Ind.  25 ;  Irons 
V.  Woodfill,  32  Ind.  40. 
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The  questiou  discussed  under  the  second  assignment  of 
error  is  the  alleged  insufficiency  of  the  evidence  to  sustain 
the  finding  and  judgment. 

We  have  read  the  evidence  and  find  that  it  is  conflicting 
upon  every  issue  joined  in  the  pleadings.  We  can  not, 
therefore,  disturb  the  judgment  on  this  account. 

Judgment  affirmed. 

Filed  April  5, 1892.     « 


No.  15,619. 

O'Brien  et  al.  v.  Moss  et  ai*. 

Schools. — Teacher ^  Vote  of  Diairiet  Not  to  Employ. — Enjoining  TruUee  Ifi" 
tisting  on  Employing  Suck  Person, — A  trustee  of  a  township  has  do  power 
to  employ  any  teacher  for  a  school  whom  a  majority  of  those  entitled 
to  vote  at  a  school  meeting  of  such  school  have  decided,  at  any  regular 
school  meeting  thereof,  they  do  not  wish  employed  ;  and  the  patrons 
of  such  school  may,  hy  injunction,  prevent  such  trustee  employing  as 
teacher  a  person  whom  they  have  thus  decided   they  do  not  desire. 

Same. — Appeal  from  Trustee  to  County  SuperintendttU.-^Fi7wlity  of  Decision. — 
Injunction. — The  decision  of  a  county  school  superintendent,  on  ap- 
peal from  a  trustee,  that  a  certain  person  shall  not  he  employed^ 
over  the  protest  of  the  patrons  of  a  school  district,  is  final  and  bind- 
ing upon  such  trustee;  and  obedience  thereto  may  be  compelled  by 
injunction. 

Same. — Be/uscU  of  Trustee  to  Decide, — Right  of  Appeal — The  refusal  of  a 
trustee  to  decide  a  matter  properly  presented  to  him  can  not  pre- 
vent the  person  asking  a  decision  appealing  the  matter  so  submitted 
to  him  to  the  county  school  superintendent;  for  the  refusal  of  the 
trustee  to  decide  is  a  decision  against  the  person  who  made  the  re- 
quest for  a  decision. 

Sams. — Construction  of  Statute,  Rights  of  School  Patrons. — A  statute  de- 
claring the  right  of  taxpayers  of  a  school  district  to  declare  who 
shall  be  the  teacher  of  their  children  must  be  construed  liberally 
so  as  to  advance  such  right,  and  is  not  to  be  so  construed  as  to  ham- 
per or  destroy  it. ' 

From  the  Clay  Circuit  Court. 

W.  W.  Carter  and  J.  A.  McNuU,  for  appellants. 
C  E,  Matson  and  P.  T,  Luther^  for  appellees. 
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Elliott,  C.  J. — The  appellees  allege  in  their  complaint 
that  they  are  resident  voters  and  taxpayers  of  school  dis- 
trict Np.  3  in  Sugar  Ridge  township,  Clay  county ;  that 
on  the  23d  day  of  June,  1888,  at  a  I^egular  school  meeting  in 
the  school  district,  the  taxpayers,  parents  and  guardians  of 
children  enumerated  in  the  district  decided  that  they  did 
not  wish  the  appellant  O'Brien  employed  as  a  teacher; 
that  notice  of  this  decision  was  given  to  O'Brien  and  Fern- 
sel,  the  trustee ;  that  Ferusel  disregarded  the  decision  and 
employed  O'Brien  ;  that,  on  the  8th  day  of  October,  1888, 
the  appellees  and  others  gave  notice  to  O'Brien  that  they 
would  require  Fernsel  to  decide  the  question  of  the  former's 
right  to  teach  the  school ;  that  on  that  day  they  presented 
to  Fernsel  the  question  for  his  decision  ;  that  t^ernsel  re- 
fused to  consider  or  decide  it ;  that  the  parties  thereupon 
gave  notice  to  Fernsel  and  O'Brien  that  they  intended  to 
appeal  from  the  action  of  Fernsel  to  the  county  superin- 
tendent of  schools,  and  that  they  would  present  the  matter 
to  the  superintendent  on  the  13th  day  of  October,  1888; 
that  the  matter  was  presented  to  the  superintendent  on  that 
day ;  that  the  superintendent  gave  it  as  his  decision  that 
Fernsel  had  no  right  or  authority  to  employ  O'Brien  as  a 
teacher ;  that  the  superintendent  gave  notice  of  his  decision 
to  Fernsel  and  O'Brien  and  directed  the  former  to  dismiss 
the  latter ;  that  the  decision  and  direction  of  the  superin- 
tendent were  disregarded,  and  O'Brien  was  retained  as  a 
teacher  ;  that  the  trustee  threatens  to  continue  O'Brien  as  a 
teacher,  and  will  do  so  unless  enjoined ;  and  that  O'Brien 
threatens  to  continue  as  a  teacher,  and  has  so  continued. 
Prayer  for  injunction. 

We  shall  consider  only  such  objections  to  the  complaint 
as  counsel  have  presented,  regarding,  as  th^  law  requires  us 
to  do,  all  other  objections  as  waived. 

It  is  insisted  that  the  delay  in  bringing  suit  is  sufficient  to 
defeat  a  recovery.     We  can  not  so  adjudge.     The  objection 
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to  the  employment  of  O'Brien  was  made  in  June^  1888,  and 
renewed  on  the  18th  day  of  October;  the  decision  of  the  su- 
perintendent was  made  on  the  13th  day  of  the  same  month, 
and  the  suit  was  commenced  on  the  7th  day  of  January^ 
1889.  The  delay  watT  not  such  as  caused  the  appellees  the 
loss  of  their  right  of  action,  for  it  was  not  an  unreasonable 
one,  nor  was  it  such  as  to  authorize  the  infei*ence  they  had 
abandoned  their  right  to  sue.  The  question  as  it  comes  to 
us  is  not  affected  by  the  right  or  claim  of  O'Brien  to  com- 
pensation for  the  time  he  actually  discharged  the  duties  of  a 
teacher,  for  the  only  question  with  which  we  have  to  deal  is 
as  to  the  right  of  the  appellees  to  prevent  him  from  dis- 
charging such  duties. 

The  right  of  taxpayers  of  a  school  district  to  declare  who 
shall  be  the  teacher  of  their  children  is  an  essentUl  element 
of  the  right  of  local  self-government,  and,  therefore,  one  of 
high  importance.  A  statute  declaring  such  a  right  is  one  to 
be  liberally  construed  to  advance  the  right,  and  is  not  to  be 
construed  so  as  to  hamper  or  destroy  it.  The  right  to  de- 
clare who  shall  teach  the  children  of  a  particular  district  is 
one  which  should  reside  in  the  parents  and  guardians  of  pu- 
pils, inasmuch  as  it  is  a  salutary  check  upon  the  almost  au- 
tocratic powers  of  the  school  trustee.  The  statute,  con- 
strued by  the  aid  of  fundamental  principles,  is  plain  and 
explicit,  indeed,  it  is  so  in  its  very  terms.  Thus  it  reads: 
''The  said  trustee  shall  not  employ  any  teacher  whom  a 
majority  of  those  entitled  to  vote  at  school  meetings  have 
decided,  at  any  regular  school  meeting,  they  do  not  wish  em- 
ployed." But  we  need  not,  and  do  not,  rest  our  decision 
upon  the  action  of  the  school  meeting  alone,  for  there  was 
an  appeal  to  the  county  superintendent  and  a  decision  by 
him  that  the  teacher  must  be  dismissed.  Taking  the  action 
of  the  school  meeting  and  that  of  the  superintendent  to- 
gether, as  we  must,  there  can  be  no  doubt  that  the  appel- 
lees'  complaint  is  sufficient  as  against  a  demurrer.     The 
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statute  expressly  provides  for  appeals  from  the  decision  of 
the  trustee  and  declares  that  the  decision  of  the  superin- 
tendent, '*of  all  local  questions  relating  to  the  legality  of 
school  meetings,  establishment  of  schools,  and  the  location, 
building,  repair,  or  removal  of  school-houses,  or  transfers  of 
persons  for  school  purposes,  and  resignation  and  dismissal 
of  teachers,  shall  be  final/'     Section  4537,  R.  8.  1881. 

The  silence  and  inaction  of  the  trustee  when  called  upon 
may  well  be  deemed  a  decision  adverse  to  those  who  de- 
manded that  he  decide  the  question  presented  to  him.  A 
school  trustee  can  not  by  inaction  deprive  taxpayers  of  their 
right  to  appeal.  The  refusal  to  decide,  where  there  is  a 
duty  to  decide,  is  a  decision  against  those  who  duly  prefer  a 
request  for  a  decision.  It  is  certainly  so  in  such  a  sense 
as  to  authorize  an  appeal.  The  appellees,  therefore,  had  a 
right  of  appeal.  They  exercised  that  right  and  obtained  a 
decision  from  an  officer  whose  judgment  is  by  law  made  final 
and  conclusive.  This  doctrine  has  been  asserted  in  closely 
analogous  cases  respecting  the  decisions  of  school  officers. 

It  is  assumed  that  the  trustee  and  the  superintendent  were 
simply  called  upon  to  decide  questions  of  law,  but  we  find 
nothing  warranting  this  assumption.  The  question  was  as 
to  the  right  to  employ  a  teacher,  and  while  it  is  true  that  it 
is  possible  that  such  a  question  may  involve  matters  of  law 
it  does  not  necessarily  do  so.  We  are  not,  however,  to  be 
understood  as  holding  that  the  superintendent  may  not  de- 
cide incidental  questions  of  law  involved  in  cases  respecting 
the  employment  or  dismissal  of  teachers,  for  the  opinions 
of  the  superintendent  of  public  instruction  and  of  a  learned 
attorney  general  are  that  he  may  decide  such  questions. 
Vories'  School  Law,  153.  But,  however  this  may  be,  it  is 
clear  that  there  is  no  reason  for  assuming  that  only  questions 
of  law  were  decided  by  the  superintendent. 

The  facts  stated  in  the  special  finding  make  a  much 
stronger  and  better  case  for  the  appellees  than  the  complaint 
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does,  and  we  have  uo  doubt  that  the  judgment  is  right  upon 
the  merits. 

Judgment  affirmed. 

CoFFET^  J.^  did  not  take  any  part  in  the  decision  of  this 
ease. 
FUed  April  5, 1S92. 


No.  15,540. 

Lewis  et  al.  v.  Rowland. 

Lf  JUNCTION. — Deerte  without  Bond  Being  Filed, — Cottaieral  AtJUuk  Upon, — A 
decree  granting  an  injunction  without  a  bond  being  filed  is  at  most  only 
erroneous,  and  can  not  be  collaterally  attacked. 

From  the  Fountain  Circuit  Court. 

J".  A,  Lindlei/f  V.  E.  lAvengood,  H.  H.  Dochterman,  0.  P. 
Lewis  and  8,  F.  Wood,  for  appellants. 

T.  F,  Davidson  and  A,  Yqunt,  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellants  against 
the  appellee,  in  the  Fountain  Circuit  Court,  to  set  aside 
a  decree  granting  an  injunction.  It  appears  from  the  alle- 
gations in  the  complaint  that  at  the  April  term  of  the  Foun- 
tain Circuit  Court  the  appellee,  upon  a  trial,  obtained  a  per- 
petual injunction  against  the  appellants,  enjoining  them  from 
using  a  certain  livery  stable,  in  the  city  of  Covington,  for 
the  purposes  named  in  the  decree ;  that  no  injunction  bond 
was  filed  by  the  appellee  in  said  cause,  but  notwithstanding 
the  appellants  objected  to  the  granting  of  such  injunction 
they  took  no  exception  to  the  rulings  and  judgments  of  the 

« 

court. 

This  action  was  commenced  at  a  subsequent  term,  and 
proceeds  upon  the  theory  that  the  injunction  decree  is  void, 
because  it  was  granted  without  the  filing  of  a  bond.  The 
court  sustained  a  demurrer  to  the  complaint,  and  this  ruling 
presents  the  only  question  for  our  consideration. 
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It  is  insisted  by  the  appellants  that  the  court  did  not  pos- 
sess the  power  to  grant  an  injunction  until  the  bond  pro- 
vided for  by  statute  had  been  filed^  and  that  the  decree^  with* 
out  a  bond,  is  void. 

This  is  a  collateral  attack  upon  the  decree  of  the  court 
granting  the  injunction  sought  to  be  set  aside.  Any  pro- 
ceeding to  have  a  judgment  declared  void,  on  account  of 
matters  not  appearing  on  the  face  of  the  record,  is  a  collat- 
eral attack  on  the  judgment.  Exchange  Bank  v.  AvU,  102 
Ind.  322;  Harmon  v.  Moore,  112  Ind.  221. 

From  anything  appearing  upon  the  face  of  the  complaint^ 
the  decree  which  the  appellants  seek  to  set  aside  is  silent  as 
to  whether  a  bond  was  or  was  not  filed.  In  this  state  of  the 
record  we  need  not  inquire,  therefore,  as  to  whether  the  stat- 
ute  contemplates  the  filing  of  a  bond  on  a  final  hearing  be- 
fore the  court  can  grant  a  perpetual  injunction,  unless  the 
absence  of  the  bond  would  render  the  decree  void. 

It  has  long  been  the  settled  rule  in  this  State  that  the  pro- 
ceedings and  judgment  of  a  court  of  general  jurisdiction 
are  not  subject  to  a  collateral  attack  unless  it  appears  on  the 
face  of  the  judgment  that  it  is  void.  Jarboe  v.  Severin,  112 
Ind.  572 ;  Hall  v.  Durham,  109  Ind.  434 ;  Oasaady  v.  Mil* 
ler,  106  Ind.  69;  State,  ex  rel.y  v.  Morris,  103  Ind,  161; 
Lantz  V.  Maffett,  102  Ind.  23. 

It  is  also  a  rule  that  where  a  court  of  general  jurisdiction 
has  jurisdiction  of  the  subject-matter  of  the  suit  and  of  the 
parties,  no  judgment  it  may  render  within  the  issues  is 
void,  however  erroneous  it  may  be. 

Assuming,  as  contended  by  the  appellants,  that  a  bond 
should  have  been  executed  before  the  injunction  was  granted, 
it  does  not  follow  that  the  decree  was  void.  It  was  at  most 
erroneous,  and  not  subject  to  collateral  attack. 

In  our  opinion  the  court  did  not  err  in  sustaining  a  de- 
murrer to  the  complaint  before  us. 

Judgment  affirmed. 
Filed  Jan.  30,  1891 ;  petition  for  a  rehearing  oyerrnled  April  5, 1892. 
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No.  15,656. 

Johnson,  Receiyeb,  v.  McCijABy  et  al. 

Pabtnbbship. — Assets  Used  to  Pay  Individual  Debts  of  I^irfners,  Application 
(f, — Insolveney  of  Firm. — As  between  themselves,  partners  have  the  right 
to  insist  that  partnership  assets  shall  be  first  used  for  the  payment  of 
the  firm's  debts ;  but  {his  right  they  may  waive,  and  may  transfer  or 
enoamber  the  firm  property  to  pay  or  secure  bona  fide  debts  of  the  indi- 
vidual partners,  for  which  the  firm  is  not  liable ;  and  the  transaction 
can  not  be  successfully  attacked  either  by  a  creditor  or  by  a  receiver  of 
the  firm  appointed  by  reason  of  the  insolvency  of  the  firm. 

Sake. — Lien  of  Creditors, — Creditors  of  a  partnership  have  no  lien  upon 
or  special  interest  in  partnership  property,  except  through  the  rights  of 
the  partners. 

Same. — Transfer  by  One  Member  of  Firm  of  Assets  to  Pay  His  Individual 
Dd>t. — Consent  of  His  Partners, — Without  the  consent  of  his  partners, 
one  partner  can  not  transfer  the  assets  of  the  partnership  to  the  pay- 
ment of  his  individual  debt;  and  unless  all  the  partners  consent  to  or 
ratify  such  transfer,  a  receiver  of  the  firm  may  follow  and  recover  such 
assets,  especially  if  they  are  essential  to  pay  partnership  debts. 

From  the  Hamilton  Circuit  Court. 

J.  A.  Roberts,  R.  R.  Stephenson  and  W.  R,  Fertig,  for  ap- 
pellant. 

T,  J,  Kane  and  T,  P.  Davis,  for  appellees. 

McBride,  J. — The  appellant,  as  receiver  of  an  insolvent 
partnership,  brought  this  suit  to  recover  certain  assets  of  the 
partnership,  which  he  alleged  one  of  the  partners  had,  a 
short  time  prior  to  the  appointment  of  the  receiver,  with- 
out the  knowledge  or  consent  of  his  co-partner,  transferred 
to  certain  of  his  individual  creditors  to  secure  or  pay  his 
individual  debt  to  them.  The  only  question  involved  is  the 
validity  of  the  transfer.  This  arises  on  the  evidence,  in 
which  there  is  no  conflict.  It  is  undisputed  that  the  prop- 
erty was  transferred  to  bona  fide  individual  creditors  of  the 
.partner  making  the  transfer  ;  that  it  was  done  only  a  short 
time  before  the  appointment  of  the  receiver,  and  after  insol- 
vency, although  the  parties  did  not  at  the  time  know  of  the 
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insolvency.  It  is  also  undisputed  that  the  transfer  was  made 
without  the  knowledge  of  the  co-partner^  who  was  informed 
of  it  for  the  first  time  after  it  had  been  done.  There  is  no 
evidence  whatever  showing  either  assent  or  dissent  upon  his 
part  save  such  inferences  as  may  possibly  be  drawn  from 
the  fact  that  eight  days  thereafter  he  asked  for  and  secured 
the  appointment  of  the  receiver. 

Partners  have  the  right,  as  between  themselves,  to  insist 
that  the  firm  assets  shall  be  used,  first,  for  the  payment  of 
the  firm  debts.  They  may,  however,  waive  this  right,  and 
may  join  in  transferring  or  encumbering  firm  property  to 
pay  or  secure  bona  fide  debts  of  the  individual  partners,  for 
which  the  firm  is  in  nowise  liable. 

A  transaction  of  this  character,  to  secure  bona  fide  debts, 
can  not  be  successfully  attacked,  either  by  a  creditor  or  by 
a  receiver  of  an  insolvent  partnership.  Partnership  cred- 
itors have  no  lien  upon  or  special  interest  in  partnership 
property,  save  through  the  rights  of  the  partners  above  re- 
ferred to.  Trentman  v.  Swartzelly  85  Ind.  443 ;  Warren  v. 
Farmer,  100  Ind.  593;  Fisher  v.  Syfers,  109  Ind.  514; 
Goudy  V.  Werbe,  117.  Ind.  154;  Purple  v.  Farrington,  119 
Ind.  164  ;  Dunham  v.  Hanna,  18  Ind.  270  ;  Case  v.  Beau- 
regard, 99  U.  8.  119;  Winslow  v.  Wallace,  116  Ind.  317 
(325). 

Such  use  of  firm  property  may  no  doubt  be  valid,  al- 
though not  joined  in  by  all  of  the  parties,  provided  it  is 
done  with  their  knowledge  and  consent,  or  is  afterward  rati- 
fied or  approved  by  them. 

The  fact  being  established  that  the  property  transferred 
was  firm  property,  transferred  after  insolvency  to  secure  the 
individual  debt  of  one  partner,  the  burthen  was  on  the  appel- 
lees to  show  affirmatively  either  participation  in  or  assent  to 
the  transfer  by  all  the  partners.  This  was  essential  to  a  suc- 
cessful defence. 

The  mere  silence  of  the  partner  not  joining  in  the  trans- 
fer, when  informed  of  it,  is  no  doubt  a  fact  proper  to  be 
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shown  and  considered  as  bearing  on  the  question'  of  assent. 
Such  silence^  however,  which  covers  a  period  as  short  as  that 
here  involved  of  itself  unaided  by  other  facts,  is  not  evi- 
dence of  such  assent.  In  our  opinion  the  record  contains 
no  evidence  whatever  showing  such  assent. 

There  is  an  entire  failure  of  evidence  to  sustain  the  find- 
ing of  the  court. 

Judgment  reversed. 

FUed  April  2, 1892. 


No.  16,167. 

Reeves  et  al.  v.  Gbottendick  et  al. 

MtnnciPAL  Corporations. — Street  Improvement  in  City. ^Appeal. — How 
Tranaeript  Conttrued. — Precept, — By  statute  the  traDscript  certified  to  the 
circuit  court  by  the  city  clerk  in  an  appeal  from  a  street  improyementy 
constitutes  the  complaint  of  the  contractor;  and  it  should  not  be  con- 
strued with  rigid  strictness  against  him,  and  ought  to  stand,  unless 
there  is  some  defect  in  it  which  affects  the  substantial  rights  of  the 
parties. 

8ahb. — Bight  of  Appeal  Statutory, — The  right  to  appeal  from  a  precept  is 
a  statutory  right ;  and  there  is  no  inherent  right  of  appeal  from  it. 

Same — QueatioTus  Tried  on  AppeaL — Legislature  May  Mestiict. — The  L^^ 
lature  has  the  power  to  declare  what  questions  shall  be  tried  on  an  appeal, 
and  may  preclude  parties  from  litigating  such  as  it  may  deem  properly 
settled  by  the  decision  of  the  municipal  officers. 

Same. — QweatioTia  Antecedent  to  Making  of  Contratst, — Transcript^  Whai  In- 
duded. — No  question  that  reaches  back  of  the  time  of  the  contract  for 
street  improvement  can  be  litigated  on  an  appeal  from  a  precept ;  and  no 
irregularity  in  the  proceedings  prior  to  that  time  can  be  drawn  in  ques- 
tion. The  steps  taken  in  the  proceedings  prior  to  that  time  need  not 
be  incorporated  in  the  transcript.  Moberry  ▼.  Oity  of  Jefferaonville^  38  Ind. 
198,  McEwen  v.  Oilker,  38  Ind.  233,  and  Kreiseh  v.  Hdm,  45  Ind.  438, 
held  to  be  overruled. 

Same,— Affidavit  for  Precept  Made  by  Only  One  Contractor.— The  affidavit  of 
one  of  two  or  more  joint  contractors,  to  obtain  a  precept,  is  sufficient. 

Same. — DeaciHption  cf  hoi  Assessed. — Sufficiency  of  Affidavit  as  to. — If  the  no- 
tice to  the  property-owner  of  the  amount  of  the  assessment  contains  a 
description  of  the  property  owned,  and  such  notice  is  combined  with 
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the  affidavit  for  a  precept,  the  latter  need  not  contain  a  dwcription  of 
the  lot  against  which  it  is  desired  to  obtain  a  precept. 

Same. — Sufficiency  of  Affidavit  for  a  Precept, — It  is  sufficient  if  the  affidavit 
for  a  precept  substantially  conform  to  the  statutory  requirements ;  and 
it  need  not  contain  a  recapitulation  of  all  the  steps  that  have  been 
taken  previous  thereto  in  the  proceedings.  Section  3165,  B.  S.  1881. 
Balfe  y.  Johnson,  40  Ind.  235,  and  ClemenU  y,  Lee,  114  Ind.  307,  distin- 
guished. 

Same. — Appeal  from  Sevfrcd  Precepts. — Some  of  Affidavits  Inwffieienl, — If  there 
is  a  joint  appeal  from  several  precepts,  and  the  several  precepts  are  in- 
cluded in  one  transcript,  and  on  such  appeal  the  transcript  is  treated 
by  the  appellants  as  a  single  complaint,  the  overruling  of  a  demurrer 
for  want  of  facts  is  not  an  available  error  in  the  Supreme  Court,  even 
though  some  of  the  affidavits  for  precepts  are  defective. 

8AME.r-£SsiiimUe8  of  Costs,  Engineer  Makes. — The  city  civil  engineer  is  the 
proper  officer  to  make  the  estimate  and  apportion  the  costs  to  each  lot 
or  tract  of  land. 

Same. —  Variance  of  Names  of  Contradon  in  Precept  and  CotmeiJ  Proceedings. 
— A  variance  between  the  names  of  the  contractors  as  set  out  in  the 
precept  and  in  the  proceedings  of  the  council  is  immaterial  if  it  reason, 
ably  appears  that  one  and  the  same  person  is  meant. 

Same. — Aseestmeni, —  What  is  Sufficient. — Allowing  Credit  on  Former  Void  As- 
sessments. — If  the  estimate  of  the  city  civil  engineer  is  adopted  and  ap- 
proved by  the  common  council,  that  is  a  sufficient  assessment ;  and  the 
fact  that  the  resolution  adopting  the  estimate  provides  that  property- 
owners  who  have  paid  part  of  former  assessments  which  have  been  va- 
cated, does  not  impair  the  effi^ctiveness  of  such  assessment. 

Same. — Assessment  Void  as  to  Other  Property- Owners. — The  owner  of  prop- 
erty against  which  a  precept  to  collect  an  assessment  has  been  issued, 
can  not  object  to  its  enforcement  on  the  ground  that  assessments  against 
neighboring  lots  are  void. 

Same. —  Vacating  Void  Assessment. — Re^Assessment. — Name  uf  Owner  Not 
Given. — If  an  assessment  is  void  for  not  giving  the  name  of  the  owner 
of  the  lot  assessed,  it  may  be  vacated  by  the  common  council,  and  a 
new  assessment  made.  A  failure  to  state  the  name  of  a  lot-owner  cor- 
rectly is  sufficient  to  warrant  a  vacation  of  the  asssessment. 

Lien. — Payment. — Tender. — To  prevent  a  legal  or  equitable  lien  ripening 
into  a  title,  the  owner  of  the  property  must  pay  or  tender  the  amount 
of  the  lien. 

FiLACTiCE.— Theory  of  Tried  Court.— Appeal— The  appellate  tribunal  will 
act  upon  the  theory  voluntarily  assumed  in  the  trial  court. 

Special  Verdict. —  When  Sufficient. — Surplusage. — A  special  verdict  will 
be  sustained  if,  after  eliminating  improper  matters,  it  contains  facts 
sufficient  to  sustain  a  judgment. 

Venire  de  Novo. — Object. —  When  Effeetvoe. — A  motion  for  a  ventre  dt\ 
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reaches  matter  of  form,  and  is  effective  only  when  the  verdict  is  mate- 
rially defective. 

From  the  Randolph  Circuit  Court. 

W.  jD.  Foulke,  C,  H.  Burchenal  and   /.  i.  Rupe,  for  ap- 
pellants. 

(7.  (7.  Binldeyy  E.  L.  Watson  and  /.  E.  Watson^  for  appellees. 

Elliott,  C.  J. — Thirty  precepts  to  enforce  the  collection 
of  assessments  levied  for  the  cost  of  improving  a  street  in 
the  city  of  Richmond  were  issued  against  lots  owned  by  the 
appellants.  From  these  precepts  separate  appeals  were  pros- 
ecuted, but  the  trial  court  and  the  parties  acted  upon  the 
theory  that  the  appeals  constituted  a  single  case.  The  rule 
is  that  the  appellate  tribunal  will  act  upon  the  theory  vol- 
untarily assumed  in  the  trial  conrt^  and^  under  this  rule,  we 
shall  regard  the  record  as  presenting  a  single  case  for  our 
consideration. 

Our  statute  provides  that  the  transcript  certified  to  the 
circuit  court  by  the  city  clerk  shall  constitute  the  complaint 
of  the  contractor.  This  singular  provision  makes  a  plead- 
ing for  a  contractor  who  expends  time,  money  and  labor^  in 
improving  streets  for  the  benefit  of  the  municipality  and 
private  property-owners,  and  justice  requires  that  it  should 
not  be  construed  with  rigid  strictness  against  him.  As  the 
officers  of  the  law,  and  not  the  party,  make  the  pleading  it 
ought  to  stand,  unless  there  is  some  defect  in  it  which  affects 
the  substantial  rights  of  the  parties.  It  is  by  no  means 
every  departure  -  from  the  statute  that  will  warrant  the 
cQurts  in  declaring  that  the  contractor  has  no  complaint. 
If,  therefore,  we  find  no  error  or  defect  in  the  proceedings 
and  transcript  before  us  affecting  the  substantial  rights  of 
the  appellants,  we  must  uphold  the  complaint.  It  is  to  be 
borne  in  mind  that  the  right  to  appeal  from  a  precept  is  a 
statutory  right,  for  there  is  no  inherent  right  of  appeal.  Ex 
parte  Mc Cardie,  7  Wall.  506;  State,  ex  rel.,  v.  Slevin,  16 
Mo.  App.  541 ;    Kundinger  v.  City  of  Saginaw,  59  Mich. 
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355 ;  CHty  of  Minneapolis  v.  Wilkin,  30  Minn.  140 ;  La  (Jroix 
V.  County  Commissioners,  etc.,  50  Conn.  321.  As  the  right 
to  appeal  is  statutory,  it  is  within  the  power  of  the  Legisla- 
ture to  declare  what  questions  shall  be  tried  on  appeal^  and 
to  preclude  parties  from  litigating  such  as  it  may  deem  prop- 
erly settled  by  the  decision  of  the  municipal  officers.  See 
authorities  cited  in  Elliott  Roads  and  Streets^  p.  272. 

The  statute  provides  that  ^^  no  question  of  fact  shall  be 
tried  which  may  arise  prior  to  the  making  of  the  contract 
for  the  said  improvement  under  the  order  of  the  council/' 
and  it  also  provides  that^  'Mf  the  court  and  jury  shall  find 
upon  trial^  that  the  proceedings  of  the  said  officers,  subse* 
quent  to  said  order  directing  the  work  to  be  done,  are  regu- 
lar ;  that  a  contract  has  been  made  ;  that  the  work  has  been 
done,  in  whole  or  in  part,  according  to  the  contract ;  and  that 
the  estimate  has  been  properly  made  thereon, — then  said  court 
shall  direct  the  said  property  to  be  sold."  Section  3165,  R. 
S.  1881.  It  is  clear  that  these  provisions  forbid  the  prop- 
erty-owners from  making  any  question  that  reaches  back  of 
the  contract;  and  the  absence  from  the  transcript  of  facts  or 
proceedings,  affecting  matters  antecedent  to  the  making  of 
the  contract,  can  not  affect  the  substantial  rights  of  the  par- 
ties. It  is  equally  clear  that  irregularities  in  proceedings 
prior  to  the  making  of  the  contract  can  not  prejudice  such 
rights.  This  has  often  been  adjudged.  In  speaking  of  an 
attempt  to  present  questions  affecting  proceedings  anterior 
to  the  contract,  it  was  said  by  Berkshire,  J.,  in  Boyd  v. 
Murphy,  127  Ind.  174,  that  "The  contention  of  the  appel- 
lant is  in  the  teeth  of  the  statute.''  This  expresses  the  re- 
sult of  the  decisions  upon  the  subject.  Sims  v.  Hines,  121 
Ind.  534;  Jenkins  v.  Stetler,  118  Ind.  275 ;  City  of  ElkhaH 
V.  Wickwire,  121  Ind.  331 ;  Ross  v.  Stackhouse,  1 14  Ind.  200 ; 
Trustees,  etc.,  v.  Rausch,  122  Ind.  167  ;  Johnson  v.  Allen^  62 
Ind.  57 ;  McGillv.  Bruner,  65  Ind.  421  ;  City  of  Fort  Wayne 
V.  Shoaff,  106  Ind.  66 ;  Taber  v.  Ghaf miller, \Q9  Ind.  206 ;  City 
of  Greenfield  v.  State,  ex  reL,  113  Ind.  597  ;    Wiles  v.  Hoss, 
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114  Ind.  371 ;  Clements  v.  Lee,  114  Ind.  397  ;  Board,  etc.,  v. 
Silvera,  22  Ind.  491 ;  Palmer  v.  Stumph,  29  Ind.  329 ;  Kalbrier 
V.  Leonard,  34  Ind.  497 ;  Gulick  v.  Connelly,  42  Ind,  134 ; 
Martindale  v.  Palmer,  52  Ind.  411.  The  cases  of  Moberry  v. 
CUy  of  Jeffersonville,  38  Ind.  198,  McEwen  v,  Gilker,  38 
Ind.  233,  and  Kretsch  v.  Helm,  45  Ind.  438,  were  io  conflict 
with  the  much  better  considered  earlier  cases,  as  well  as 
with  later  ones,  and  have  been  overruled.  The  object  of 
the  statute  is  evident  and  its  effect  just.  It  gives  effect  to 
a  long  existing  principle  of  equity,  for  it  precludes  a  prop- 
erty-owner, who  permits  a  contractor  to  improve  a  street, 
from  defeating  a  recovery  for  the  work  because  of  errors  op 
irregularities  which  occurred  prior  to  the  time  the  contract 
was  executed.  The  statute  has  much  to  commend  it,  nothing 
to  condemn  it. 

The  rule  that  a  property-owner  is  estopped,  by  force  of 
the  statute,  from  assailing  the  proceedings  antecedent  to  the 
making  of  the  contract  disposes  of  the  argument  of  the  ap- 
pellants' counsel  that  the  transcript  is  insufficient  because  of 
an  alleged  irregularity  in  advertising  for  proposals. 

We  can  not  hold  that  the  appellees  must  lose  their  cause 
because  the  affidavits  for  the  precepts  were  made  by  one, 
only,  of  the  contractors.  The  affidavit  of  one  person  is  as 
effective  in  such  a  case  as  this  as  that  of  two  persons,  and  so 
it  has  been  expressly  decided.  Jenkins  v.  Stetler,  supra.  The 
decision  in  Bay  v.  City  of  Jeffersonville,  90  Ind.  567,  does 
not  oppose  the  conclusion  here  declared,  but,  on  the  con- 
trary, impliedly  supports  it. 

The  notice  to  the  property-owners  of  the  amount  of  the 
assessment  and  the  affidavit  for  a  precept  are,  as  the  record 
shows,  combined.  They  constitute,  in  contemplation  of 
law,  one  instrument.  In  the  former  the  lot  assessed  is  spe- 
cifically described,  so  that  there  can  be  no  mistake  as  to  the 
lot  against  which  it  was  asked  that  a  precept  should  issue. 
We  think  it  clear,  therefore,  that  the  affidavit  does  contain 
a  description  of  the  lot. 
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The  conteution  of  appellants'  coansel  that  the  affidavit  is 
insufficient  because  it  does  not  properly  show  an  assessment 
presents  a  more  difficult  question  than  those  we  have  con- 
sidered and  decided.  The  statute  requires  that  the  affidavit 
shall  state  that  ^'  the  whole  or  some  part  of  said  assessment 
remains  unpaid,  showing  the  amount  paid  and  the  amount 
due ;  that  the  estimate  thereof  has  been  duly  made,  and  that 
the  work  estimated  has  been  done  according  to  contract/' 
Section  3165,B.  S.  1881.  The  affidavit  before  us  shows  the 
amount  of  the  estimate,  the  number  of  lineal  feet  of  front- 
age, the  cost  per  lineal  foot,  and  that  ^' no  dollars''  has 
been  paid,  and  it  shows,  also,  that  a  specific  sum  which  is 
definitely  designated,  remains  unpaid.  This,  we  think,  is  a 
sufficient  statement  of  the  amount  due  and  unpaid.  The 
affidavit  does  say  in  terms  that  the  estimate  has  been  duly 
made,  and  that  the  work  has  been  done  accQrding  to  the 
contract,  and  this  is  a  sufficient  statement  as  to  the  estimate. 
The  decision  in  BcUfe  v.  Johnson,  40  Ind.  236,  is  not  of  con- 
trolling influence,  because  the  lot  against  which  the  precept 
is  issued  in  this  case  is  specifically  described.  There  is  not 
here,  as  in  that  case,  the  inclusion  of  several  separate  lots  in 
one  affidavit,  and  a  gross  assessment  against  all.  Here  the  affi- 
davit states  the  specific  assessment  against  each  particular 
lot,  and  each  affidavit  designates  the  cost  per  lineal  foot,  so 
that  there  is  no  similarity  between  the  two  cases.  The  af- 
fidavits do  refer  to  a  contract,  do  designate  South  Fifteenth 
street  as  the  street  improved,  and  aver  "  that  more  than 
twenty  days  have  elapsed  since  the  date  of  the  estimate ; 
that  the  same  was  duly  made  and  that  the  work  estimated 
has  been  done  according  to  contract  between  said  Grottendick 
and  Cronin  and  the  city."  There  is,  therefore,  no  such  de- 
fect as  that  which  existed  in  the  affidavit  in  ClemenU  v. 
Lee,  114  Ind.  397,  where  the  court  said  :  "  There  is  no  in- 
telligent reference  to  any  contract  which  the  affiant  had 
theretofore  entered  into  with  the  common  council  of  the  city 
of  Crawfordsville  for  the  improvement  of  the  street  de- 
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scribed  in  the  ordinance  directing  the  work^  nor  does  the  af- 
fidavit state  the  amount  which  had  been  paid,  or  that  the 
work  was  done  under  a  contract  entered  into  with  the  city 
coonci],  and  that  the  work  so  done  has  been  duly  estimated/' 
We  have  examined  the  record  on  file  in  Clements  v.  LeSy  supra, 
and  find  the  affidavits  radically  different  from  the  affidavit 
contained  in  the  record  before  us,  so  that  the  decision  in  that 
case  is  not  influential  here.  We  can  not  assent  to  the  doc- 
trine that  an  affidavit  must  recapitulate  all  the  steps  that 
have  been  taken^  for  the  statute,  as  we  have  seen,  declares 
what  it  shall  contain^  and  it  is  sufficient  if  it  substantially 
conforms  to  the  statutory  requirements.  There  would  be 
little  use  in  requiring  a  contractor  to  rehearse  to  the  com- 
mon council  its  own  acts.  It  would  serve  no  useful  pur- 
pose to  compel  him  to  convey  information  already  imparted 
to  it  by  its  own  records,  nor  would  the  property-owner  re- 
ceive the  slightest  benefit  from  such  a  requirement.  It  would 
be  ineffective  and  fruitless,  and  it  is  evident  that  the  statute 
exacts  no  such  strictness.  We  adjudge  all  the  affidavits, 
save  three  or  four,  to  be  sufficient. 

It  is  probably  true  that  some  of  the  affidavits  are  defective, 
but  whether  they  are  or  not  is  immaterial,  for  if  there  is  one 
good  affidavit  the  transcript  can  not  be  condemned.  It  is 
an  elementary  rule  that  if  part  of  a  pleading  is  good,  a  de- 
murrer to  the  entire  pleading  is  unavailing,  and  that  rule 
applies  here,  for  the  appellants  have  treated  the  transcript 
as  a  single  complaint,  and  as  such  have  assailed  it  by  demur- 
rer. They  have  also  assigned  as  error  the  overruling  of  the 
demurrer  to  the  complaint,  thus  treating  it  as  an  entirety. 
Having  voluntarily  elected  to  so  treat  the  transcript,  by  that 
election  they  must  abide. 

It  is  insisted  that  the  precepts  are  fatally  defective.  One 
of  the  grounds  of  objection  is  that  the  engineer  is  not  au- 
thorized to  certify  estimates.  We  think  otherwise.  Our 
judgment  is  that  the  engineer  is  the  proper  officer  to  make 
Vol.  131.— 8 
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the  estimate,  add  that  it  is  his  duty,  ander  the  law,  to  make 
it,  Ray  v.  City  of  Jefferaonville,  supra;  Taber  v.  Graf- 
miller,  109  Ind.  206  ;  Van  Sickle  v.  Belknap^  129  Ind.  658; 
LinviUe  v.  StatCy  ex  rel.,  130  Ind.  210.  See,  also,  authorities 
cited  in  Elliott  Boads  and  Streets,  pp.  429,  430. 

Another  ground  of  objection  to  the  precepts  is,  that  the 
names  given  the  contractors  do  not  fully  correspond  with 
those  appearing  in  the  contract.  We  can  not  yield  to  the 
contention  that  the  error  in  giving  the  names  of  the  con- 
tractors defeats  the  rights  of  the  contractors  to  compensa- 
tion for  their  work.  It  is  very  clear  that  such  an  error 
could  not  have  prejudiced  the  appellants,  for  there  can  be 
no  doubt  as  to  the  persons  intended  to  be  designated,  nor 
can  there  be  any  doubt  as  to  the  improvement  referred  to, 
or  as  to  the  contract  upon  which  the  assessment  is  founded. 
The  statute  declares  what  the  precept  shall  contain,  and 
these  are  the  statutory  provisions :  "  Which  precept  shall 
be  signed  by  the  mayor  and  attested  by  the  clerk,  and  sealed 
with  the  seal  of  said  city,  and  shall  set  forth  the  name  of 
the  person  against  whom  the  assessment  is  made ;  the  de- 
scription of  the  lot  or  land  on  which  it  is  made ;  the  amount 
of  such  assessment ;  and  the  date  of  the  estimate.^'  Section 
3165,  R.  S.  1881.  There  is  no  express  requirement  that  the 
names  of  the  contractors  shall  Be  given,  and  we  do  not 
think  that  an  error  in  naming  them  can  be  regarded  as 
fatal,  whether  a  failure  to  name  them  at  all  would  "or  would 
not  be  fatal  we  do  not  decide,  for  there  is  no  such  question 
here,  as  names  are  given  which  are  in  part  correct. 

The  question  in  this  case  is  not  whether  the  appellants 
shall  lose  title  to  their  property,  but  the  question  is,  can  the 
contractors  enforce  the  assessment?  There  is  an  essential 
difference  between  a  case  where  the  question  of  title  is  in 
issue  and  a  case  where  the  question  is  as  to  the  right  to  en- 
force a  lien.  Many  irregularities  available  in  the  one  case 
are  of  no  effect  in  the  other.  Where  there  is  a  legal  or 
equitable  lien  a  party  may  prevent  it  from  ripening  into  a 
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title^  bat  to  do  so  he  must  tender  the  amount  of  the  lien. 
City  of  Indianapolis  v.  Gilmore,  30  Ind.  414;  Jackson  v. 
Smith,  120  Ind.  620;  City  of  Elkhart  v.  Wickwh*e,  supra. 
See,  also,  aufhorities  cited  in  Elliott  Roads  and  Stt'eets,  pp. 
386,  388. 

The  special  verdict  returned  by  the  jury  is  needlessly 
prolix  and  contains  some  matters  of  evidence,  and,  proba- 
bly, some  conclusions  of  law,  but  these  matters  do  not  nec- 
essarily vitiate  it.  The  rule  is  that  a  verdict  will  be  sus- 
tained if,  after  eliminating  improper  matters,  it  contains 
facts  sufficient  to  sustain  a  judgment,  Te^re  Haute^  etc,,  R.  R. 
Go.  v.  Brunkery  128  Ind.  542;  Horton  v.  Hastings ^  128  Ind. 
103;  Hamilton  v.  Byram,  122  Ind.  283.  A  motion  for  a 
venire  de  novo  reaches  matters  of  form,  and  is  effective  only 
when  the  verdict  is  materially  defective.  Bowen  v.  Swander^ 
121  Ind.  164;  Louisville^  etc,,  R.  W,  Co.  v.  Green,  120  Ind. 
367  ;  Peters  v.  Banta,  120  Ind.  416.  The  rules  declared  by 
the  authorities  to  which  we  have  referred  require  the  con- 
clusion that  there  was  no  error  in  overruling  the  appellants' 
motion  for  a  venire  de  novo.    * 

The  transcript  shows  that  the  estimate  of  the  engineer 
was  adopted  and  approved  by  the  common  council,  and  this 
constituted  a  sufficient  assessment.  The  fact  that  the  reso- 
lution  adopting  the  estimate  provides  that  property-owners 
who  have  paid  part  of  former  assessments  which  were  va- 
cated does  not  invalidate  it  nor  impair  the  effectiveness  of 
the  assessment.  The  provision  that  payments  made  shall  be 
duly  credited  is  nothing  more  than  a  declaration  of  what  the 
law  implies,  for,  in  reason  and  in  justice,  the  property- 
owners  were  entitled  to  an  allowance  for  what  they  had  paid. 
It  is,  at  all  events,  clear  that  no  harm  could  possibly  result 
to  the  appellants,  or  to  any  other  property-owner,  from  the 
provision  in  the  resolution  to  which  we  have  referred.  If 
the  appellants  had  paid  nothing  on  the  assessment  (and  the 
record  shows  they  had  not),  they  can  not  successfully  com- 
plain even  if  others  could,  for  the  question  is,  what  is  the 
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effect  of  the  proceeding  upon  them^  not  what  it  is  upon 
others? 

It  is  contended  that  the  special  verdict  does  not  authorize 
a  judgm'ent^  because  the  assessment  is  levied  upon  the  whole 
of  each  lot  and  not  upon  fifty  feet  in  depth  as  provided  by 
the  amendatory  act  of  section  3163^  B.  S.  I88I4  This  con- 
tention can  not  prevail.  The  statute  which  governs  this 
case  is  not  that  referred  to  by  counsel,  for  that  statute  was 
repealed  by  the  act  of  April  13th,  1886.  Elliott's  Supp.,  sec- 
tion 753;  Crowell  v.  Jaqua,  114  lud.  246;  City  of  Evajis- 
vUle  V.  SummerSj  108  Ind.  189;  City  of  Frankfort  v.  State, 
ex  reL,  128  Ind.  438.  It  is  the  act  of  1885,  and  not  the 
prior  act,  that  governs  this  case. 

The  special  verdict  shows  that  the  first  assessment  was  in- 
effective because  the  owner  of  the  lots  was  given  as  ^'  Mark 
Reeves*  heirs,''  and  this  defect  was  sufficient  to  warrant  a 
vacation  of  the  first  assessment  and  the  levying  of  the  as- 
sessments upon  which  these  proceeding  are  founded.  Jef^ 
kins  V.  Stetler,  supra. 

Judgment  affirmed. 

FUed  April  2, 1892. 
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170       6081        County. — Liability  to  Workmen  Tearing  Doum   Bridge, — Liable  Only  to  a 

Traveller, — A  coanty  is  not  liable  for  any  injury  to  a  seryant  while  en- 
gaged in  tearing  down  one  of  its  bridges,  although  he  works  under  the 
immediate  charge  or  control  of  its  agent,  who  is  known  to  the  board 
of  commissioners  to  be  incompetent.  For  an  injury  occaeioned  by  an 
insufficient  bridge,  it  is  liable  only  to  a  traveller. 

From  the  Allen  Superior  Court. 

P.  A.  Randall^  W.  J.  Veaey,  L,  31.  Ninde  and  W.  H,  Nxndty 
for  appellant. 

R,  C.  BeU  and  S,  B,  Morris,  for  appellee. 
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Miller,  J. — This  aotion  was  brought  to  recover  for  per- 
sonal injuries  sustained  hj  the  appellee,  while  engaged  as 
a" laborer  in  tearing  down  a  bridge,  preparatory  to  the  con- 
struction of  a  new  one. 

The  appellee,  at  the  time  he  was  injured,  was  in  the  em- 
ploy of  the  county,  working  under  the  personal  superin- 
tendence of  one  of  the  members  of  the  board  of  commis- 
sioners who  bad  charge  of  the  work. 

The  court  sustained  a  demurrer  to  each  paragraph  of  the 
complaint,  and  this  ruling  is  assigned  as  error.' 

The  cause  of  action  is  stated  in  various  forms  in  the  several 
paragraphs.  The  first  and  second  aver  that  the  member  of 
the  board,  who  w^  in  charge  of  the  work,  was  negligent  in 
the  discharge  of  his  duties,  and  that  on  account  of  this  neg- 
ligence the  plaintiff  was  injured. 

The  third  paragraph  charges  that  the  board  of  commis- 
sioners negligently  selected  an  incompetent  and  inexperi- 
enced superintendent  to  supervise  the  tearing  away  of  the 
bridge,  and  that  by  reason  of  his  incompetence  and  unskil* 
fulness  the  plaintiff  was  injured. 

In  our  opinion  the  court  did  not  err  in  sustaining  the  de- 
murrers to  either  paragraph  of  the  complaint. 

A  county  is  a  civil  or  political  division  of  the  State,  cre- 
ated by  general  laws  to  aid  in  the  administration  of  the  gov- 
ernment, and  in  the  absence  of  a  statute  imposing  special 
duties  with  corresponding  liabilities,  is  no  more  liable  for 
the  tortious  acts  or  negligence  of  its  officers  and  agents  than 
the  State.  Abbett  v.  Boards  etc.,  114  Ind.  61 ;  Board,  etc, 
V.  Rickel,  106  Ind.  501 ;  Sherboume  v.  Yuba  Co.,  21  Cal. 
113;  Symonds  v.  Board,  etc.,  71  111.  355;  HollenbeckY. 
County  of  Winnebago,  95  111.  148 ;  Eatep  v.  Keokuk  Co.,  18 
Iowa,  199. 

The  only  exception  to  this  rule  which  has  been  recognized 
fn  this  State  is  the  liability  of  counties  for  the  negligent  con- 
struction or  failure  to  keep  in  repair  county  bridges,  the 
keeping  of  which  in  repair  is  specially  imposed  upon  boards 
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of  county  commissioners  by  statute.     Section   2892,  R.  S. 
1881. 

In  the  case  of  Board,  etc,,  v.  Rickel,  supra,  it  was  held  that 
this  liability  exists  only  in  favor  of  travellers  when  in  the 
actual  use  of  the  bridge. 

.  We  are  not  disposed  to  extend,  this  liability  beyond  the 
point  marked  out  and  established  by  previous  decisions  of 
this  court. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

Filed  April  6, 1892. 


No.  16,682.' 

Chamness  v.  Cox. 

Breach  of  VnovJSE,---Evidenee,---IlUeU  Intercourse. —  VtolerU  Condxtet  of  De- 
fendant.— Evidence  showing  all  the  facts  in  connection  with  the  asso- 
ciation of  the  plaintiff  and  defendant  together  and  their  treatment  of 
each  other,  including  their  illicit  intercourse  with  each  other,  and  the 
defendant's  violent  conduct  to  the  plaintiff,  is  proper. 

Same. — Statute  of  Limitations. — A  right  of  action  for  a  breach  of  promise 
to  marrj  is  not  barred  where  the  time  between  the  first  refusal  to  marry 
the  plaintiff  and  the  bringing  of  the  suit  is  less  than  six  years. 

Same. — Statute  of  Limitations. — Postponement  of  Marriage. — If  there  is  an 
agreement  to  marry,  and  the  time  for  its  consummation  is  postponed 
from  time  to  time  by  the  defendant  up  to  a  date  less  than  six  years 
prior  to  the  commencement  of  the  action  when  the  defendant  refused 
to  marry  the  plaintiff,  the  action  is  not  barred  by  the  statute  of  lim- 
itations. 

Fractick,— Instructions. —  Written. — Commenting  on. —  Waiver. — The  prac- 
tice of  commenting  on  written  instructions  condemned. 

From  the  Grant  Circuit  Court. 

G.  L,  Henry  and  E.  E,  Hendee,  for  appellant. 

W,  H  Carroll,  O.  D.  Dean  and  E,  E.  Dailey^  for  appellee. 

Olds,  J. — This  is  an  action  by  the  appellee  against  the 
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appellant  for  breach  of  marriage  contract,  and  the  complaint 
charges  appellant  with  having  sexual  intercourse  with  ap- 
pellee^ resulting  in  pregnancy. 

The  parties  were  of  mature  age,  the  appellee  a  widow  and 
the  appellant  a  widower,  and  the  appellant  took  the  appellee 
to  his  house  and  she  kept  house  for  him  during  the  exist- 
ence of  the  promise,  and  two  children  were  born  to  them  as 
a  result  of  their  cohabitation. 

The  complaint  is  in  two  paragraphs.  Issues  were  joined 
by  answer  in  denial,  and  by  plea  of  the  statute  of  limita- 
tion, and  reply  in  denial  thereto.  Trial  was  had,  resulting 
in  a  verdict  and  judgment  for  two  thousand  dollars. 

The  only  errors  discussed  arise  on  the  overrulicg  of  the 
appellant's  motion  for  a  new  trial. 

The  first  error  discussed  is  the  overruling  of  a  motion  to 
strike  out  certain  evidence  relating  to  certain  quarrels  and 
abusive  treatment  by  the  appellant  of  the  appellee,  and 
threats  made  by  him  toward  her,  and  that  she  became  afraid 
of  him  as  testified  to  by  the  appellee,  a  witness  in  her  own 
behalf. 

The  evidence  tended  to  show  that  the  appellant  com- 
menced paying  his  attentions  to  the  appellee  by  visiting  her 
at  her  home,  and  soon  a  proposal  of  marriage  was  made  and 
accepted,  and  the  appellant  postponed  the  marriage,  on  one 
pretext  and  another,  and  induced  the  appellee  to  come  and 
make  her  home  at  his  house  and  perform  household  duties 
for  him,  and  induced  her  to  yield  to  his  illicit  embraces,  and 
they  so  lived  for  several  years  having  two  children  born  to 
her  as  the  result  of  their  illicit  intercourse;  that  afler  some 
lapse  of  time  he  commenced  a  course  of  cruel  and  abusive 
treatment  toward  her,  using  violence  toward  her,  threaten- 
ing her  life  and  ordering  her  from  his  house. 

The  court  permitted  the  introduction  of  evidence  showing 
all  the  facts  in  connection  with  their  association  together  and 
their  treatment  of  each  other,  and  it  is  this  evidence  the  ap- 
pellant made  a  motion  to  strike  out,  and  the  court  overruled 
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the  motion.  In  this  ruling  there  was  no  error.  It  wfts 
entirely  proper  to  admit  this  evidence. 

It  was  contended  on  behalf  of  the  appellee  that  the  ap- 
pellant at  first  paid  his  attentions  to  the  appellee  and  avowed 
his  love  and  affection  for  her,  and  promised  to  marry  her, 
and-  took  her  to  his  house  and  gained  her  confidence  and 
love  and  induced  her  to  yield  to  his  illicit  embraces  and 
then  changed  his  conduct  and  treatment  toward  her,  and  it 
became  such  as  to  clearly  indicate  that  he  never  intended  to 
fulfill  his  promise  of  marriage. 

It  is  next  contended  on  behalf  of  the  appellant  that  the 
court  erred  in  commenting  upon  instructions  orally  and 
making  certain  oral  suggestions  in  connection  with  the  giv- 
ing of  instructions.  When  instructions  are  requested  to  be 
reduced  to  writing  it  is  bad  practice  for  a  court  to  make  oral 
comments  or  suggestions  in  regard  to  instructions,  even  if 
such  comment  or  suggestions  do  not  amount  to  an  instruc- 
tion as  to  the  law.  In  this  case  the  court  gave  no  oral  in- 
struction as  to  the  law  and  the  appellant  waived  any  objec- 
tion to  the  oral  statements  made  by  the  court.  The  court 
first  announced  to  counsel  for  appellant  that  he  would  like 
to  make  the  oral  statement  in  regard  to  the  instruction,  and 
counsel  replied  that  it  was  all  right  to  do  so.  After  this 
consent  on  behalf  of  counsel  they  can  not  be  heard  to  ob- 
ject to  such  oral  statement  and  secure  a  reversal  of  the  judg- 
ment. On  account  of  it  counsel  object  to  certain  instructions 
given  by  the  court,  viz.,  instructions  11, 12  and  13,  and  con- 
tend that  they  are  erroneous.  We  have  carefully  examined 
these  instructions  in  connection  with  the  objections  sug- 
gested in  the  argument  of  counsel.  We  deem  it  unneces- 
sary to  set  them  out  in  the  opinion.  There  was  certainly 
no  error  committed  in  the  giving  of  either  of  them. 

As  to  the  11th  instruction  it  is  suggested  that  'Mt  calls 
the  jury's  attention  to  the  fact  that  they  may  consider  vari- 
ous things  as  tending  to  prove  or  disprove  the  promise  of 
marriage  alleged  by  the  appellee.     While  the  evidence  be* 
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fore  the  jury  was  simply  the  promise  testified  to  by  the  ap- 
pellee and  denied  by  the  appellant/'  There  was  a  great 
deal  of  other  evidence  introduced  which  was  proper  to  be 
considered  by  the  jury  in  determining  whether  or  not  there 
was  a  promise  of  marriage  entered  into^  and  this  instruction 
but  tells  the  jury  that  it  is  proper  for  them  to  consider  it. 

The  12th  instruction  relates  to  the  statute  of  limitationS| 
and  we  do  not  think  it  bears  the  construction  placed  upon  it 
by  counsel  for  appellant.  It  tells  the  jury  that  if  there  was 
a  contract  of  marriage  entered  into^  and  the  appellant  re- 
fused to  perform  it  more  than  six  years  before  the  com- 
mencement of  this  suit,  the  appellee  can  not  recover.  This 
certainly  states  the  law  as  favorable  to  the  appellant,  as  he 
had  the  right  to  ask,  and  the  giving  of  it  constitutes  no 
error  for  which  he  is  entitled  to  a  reversal  of  the  judgment. 
Neither  was  there  any  error  of  which  the  appellant  can  com- 
plain in  the  giving  of  the  13th  instruction.  It  tells  the  jury 
that  if  there  was  an  agreement  to  marry  and  the  time  for  its 
consummation  postponed  from  time  to  time  by  the  appellant 
up  until  a  period  less  than  six  years  prior  to  the  commence- 
ment of  this  suit  when  the  appellant  refused  to  marry  the  ap- 
pellee and  the  plaintiff  was  ready  and  willing  to  marry  him, 
then  this  suit  would  not  be  barred  by  the  statute  of  limitations. 
There  was  no  error  in  this  instruction  prejudicial  to  the  ap- 
pellant. 

It  is  suggested  that  the  instruction  proceeds  upon  the 
theory  that  a  refusal  on  the  part  of  the  appellant  was  neces- 
sary to  give  the  appellee  a  cause  of  action,  whereas  an  actual 
refusal  was  not  necessary.  Admitting  this  to  be  true,  we  do 
not  think  the  instruction  would  be  prejudicial  to  the  appel- 
lant, though  it  is  not  necesary  to  decide  that  question,  for 
the  instruction,  we  thipk,  does  not  proceed  upon  that  theory. 
It  asserts  the  law  to  be  that  if  there  was  an  agreement  to 
marry,  and  a  postponement  from  time  to  time  up  to  within 
a  period  of  less  than  six  years  next  prior  to  the  bringing  of 
the  suit,  and  then  there  was  a  refusal  on  the  part  of  the  ap- 


122  SUPREME  COURT  OF  INDIANA, 

Stevens  v,  Flannagan  d  al, 

peliant  to  marry  appellee,  and  she  was  willing  to  marry  him, 
she  would  have  a  right  of  action  not  barred  by  the  statute  of 
limitation.  There  was  no  error  in  the  giving  of  this  instruc- 
tion. 

The  conclusions  we  have  reached  upon  the  several  ques- 
tions  presented  lead  to  an  affirmance  of  the  judgment. 

Judgment  affirmed,  with  costs. 

Filed  April  6, 1892. 
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Deed. — Sufficiency  of  Deaeription  of  Land  in  Deed  or  in  a  Gontraetfcr  a  Deed.^ 
The  description  of  land  in  a  deed  is  sufficient  if  it  furnishes  the  means  hy 
which  the  land  can  be  identified ;  and  for  that  purpose  another  instru- 
ment referred  to  in  the  deed  may  be  considered  as  a  part  thereof.  That 
which  would  be  a  sufficient  description  of  the  land  in  a  deed  is  sufficient 
\  in  a  contract  for  a  deed. 

Same.— l/w(/  Word  "Heirs"  (^Living  Penon, — Where  the  word  "heirs" 
is  used  in  a  deed  or  a  contract  for  the  conveyance  of  land,  coupled  with 
other  explanatory  words  showing  that  it  was  the  intention  by  the  use  to 
designate  or  describe  a  class  of  persons  rather  than  that  it  should  re- 
ceive its  strict,  technical  interpretation,  the  courts  will  give  to  it  a  ooii« 
struction  conforming  to  the  manifest  purpose  of  the  parlies. 

BAKK,—Purcha9e- Money  to  be  Paid  After  Vendof^e  Death  to  Vendor^s  Hein, — 
Right  of  Adminietrator  to. — IntereeL — A  contract,  followed  by  proper  con- 
veyances, for  the  sale  of  land,  conditioned  that  the  vendor  is  to  re- 
ceive back  from  the  vendee  a  deed  conveying  to  him  a  life-estate  in  the 
land  sold,  and  that  the  vendee  is  to  pay  the  purchase-money,  in  cer« 
tain  instalments,  after  the  death  of  the  vendor,  to  the  vendor's  "  heirs  ** 
(or  children),  is  no  part  of  the  assets  of  the  vendor's  estate,  and  his  ad- 
ministrators are  not  entitled  to  any  part  of  it  (unless  the  estate  be  in- 
solvent). Such  a  contract  draws  interest  from  the  time  the  payments  were 
to  have  been  made. 

Vendor. — Enforcing  Lien  of — Ineolvency  of  Vendee. — A  vendor's  lien  may 
be  enforced  without  reference  to  the  insolvency  of  the  purchaser. 

CoNTBACT. — Contemporaneous  Parol  Contract  Modifying  Written  Contrael. — ^If 
a  contract  is  reduced  to  writing,  it  can  not  be  shown  that  there  was  a 
contemporaneous  parol  contract  modifying  the  written  contract. 
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Same. — Ben^ieiary, — Oontmd  not  Delivered  to. — Right  to  MairUaxa  Aelion  en, 
— A  beneficiary  of  a  contract  may  demand  its  performance  and  enforce 
it  by  suit  withoat  a  delivery  of  such  contract  to  him. 

Action. — Bight  of  Ben^dary  to  Sue  on  Qmtraet  to  which  he%»  noi  a  Party. — 
The  beneficiary  of  a  contract  may  maintain  an  action  thereon  in  his 
own  name,  although  he  is  not  a  party  thereto. 

P&AcncB. — Striking  0%U  Interrogatories.— It  is  not  error  to  strike  ont  irrel- 
evant interrogatories  addressed  to  the  opposite  party,  nor  matters  about 
which  there  is  no  dispute. 

From  the  Fayette  Circuit  Court. 

J.  W,  Conoway  and  T,  D.  Evans,  for  ap{>ellant. 
i.  H.  Stanford,  for  appellees. 

McBbide,  J. — The  appellant  entered  into  a  written  con* 
tract  with  his  father,  William  Stevens,  of  which  the  follow- 
in  g  is  a  copy  : 

•*  This  agreement  made  this  2d  day  of  August,  1877,  by 
and  between  William  Stevens  and  Sampson  Stevens  of  Union 
county,  in  the  State  of  Indiana,  witnesseth :  The  said 
William  Stevens  on  his  part  agrees,  in  consideration  of  the 
sum  of  fourteen  thousand  dollars,  to  be  paid  by  the  said 
Sampson  R.  Stevens,  as  hereinafter  mentioned^  to  sell  and 
convey  unto  the  said  Sampson  R.  Stevens  about  two  hun* 
dred  and  thirty-four  and  -fif^  acres  of  real  estate,  situated  in 
Union  county,  in  the  State  of  Indiana.  A  more  particular 
description  thereof  will  be  found  at  page  213  of  deed  record 
five,  in  the  recorder's  office  of  said  county,  being  record  of 
deed  executed  August  16th,  1835,  by  John  Harlan  and  wife 
to  William  Stevens,  and  also  in  deed  record  O,  at  page  317, 
in  the  records  of  said  county,  being  the  first  tract  of  laud 
described  in  deed  then  recorded,  executed  by  William 
Stevens  ei  al.  to  Rudolph  Whitmore.  And  the  said  Samp- 
son R.  Stevens,  on  his  part,  hereby  agrees,  in  consideration 
of  the  conveyance  to  him  of  said  real  estate  as  aforesaid,  to 
pay  therefor  the  sum  of  fourteen  thousand  dollars  as  fol- 
lows, to  wit :  Five  thousand  dollars  to  the  heirs  at  law  of 
said  William  Stevens  within  one  year  after  the  decease  of 
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the  said  Wiiliam,  and  the  sum  of  twenty-two  hundred  and 
fifly  dollars  annually  thereafter  to  said  heirs^  without  inter- 
est for  four  years^  until  the  residue  of  said  $14^000  is 
fully  paid,  all  without  relief  from  valuation  or  appraisement' 
laws :  Provided,  however,  that  if  Nancy  Stevens,  the  wife 
of  said  William  Stevens,  shall  survive  him,  then  said  $5,000, 
first  above  mentioned,  only,  shall  be  paid  by  the  said  Samp- 
son B.  Stevens  within  one  year  after  the  death  of  said 
William  Stevens  to  his  heirs  as  aforesaid  (excluding  the 
said  Nancy  Stevens),  and  the  residue  of  $9,000  shall  not  be- 
come due  and  payable  until  the  death  of  the  said  Nancy 
Stevens;  upon  the  happening  of  which  event  the  said  Samp- 
son R.  Stevens  shall,  within  one  year  thereafter,  pay  $2,250, 
and  the  same  amount  annually  thereafter  until  the  whole  is 
paid.  The  said  Nancy  Stevens  is  to  take  no  part  of  said 
money,  as  she  is  provided  for  hereinafter.  The  said  Samp- 
son R.  Stevens  is  himself  one  of  the  heirs,  and  shall  have 
the  right  to  retain  his  portion  of  the  said  $14,000,  pro  rata, 
'  in  the  order  of  the  payment  as  aforesaid,  and  this  right  shall 
enure  to  his  heirs,  administrators  and  assigns,  no  matter 
which  of  the  said  persons  (the  said  William  Stevens  or  his 
wife  Nancy)  shall  die  first.  And  the  said  Sampson  R. 
Stevens  further  agrees,  in  consideration  of  the  conveyance 
to  him  of  said  real  estate,  as  aforesaid,  by  said  William 
Stevens,  and  his  wife  Nancy  Stevens,  to  reconvey  the  same 
to  him  for  and  during  the  term  of  his  natural  life,  with  re- 
mainder over  to  his  wife  the  said  Nancy  Stevens  for  and 
during  the  term  of  her  natural  life,  with  reversion  over  in 
fee  simple  to  the  said  Sampson  R.  Stevens  and  his  heirs  for- 
ever. And  in  case  the  said  Nancy  Stevens  shall  die  before 
the  said  William  Stevens,her  husband,  then  at  his  death  said 
real  estate  shall  revert  to  said  Sampson  R.  Stevens  and  his 
heirs  in  fee  simple  forever.     In  witness  whereof,"  etc. 

This  suit  was  brought  by  certain  of  the  children  of  said 
William  Stevens,  upon  the  contract,  to  collect  the  portion 
of  the  purchase  money  due,  and  to  have  declared  and  en- 
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forced  a  vendor^s  lien  for  the  same  on  the  land.     A  copj  of 
the  contract  was  filed  with  the  complaint  as  an  exhibit. 

All  of  the  children  were  made  parties^  either  plaintiff  or 
defendant.  The  complaint  avers  full  performance  of  the 
contract  except  the  payment  of  the  purchase-money.  It  is 
averred  that  both  William  Stevens  and  his  wife  are  dead, 
the  wife  having  died  first,  and  that  the  $5,000  payment  pro- 
vided for  is  due  and  the  said  purchase-money  is  all  unpaid. 
The  complaint  also  contained  a  full  description  of  the  land. 
The  court  overruled  a  demurrer  to  the  complaint,  and  the 
appellant  excepted.  The  appellant  filed  an  answer  in  abate- 
ment, showing  that  an  administrator  had  been  duly  ap- 
pointed for  the  settlement  of  the  estate  of  said  William 
Stevens,  and  was  then  actively  discharging  that  duty ;  that 
he  had,  as  such  administrator,  inventoried  said  contract  as  a 
portion  of  the  assets  of  the  estate,  and  that  the  appellants 
have  paid  a  portion  of  the  sum  due  on  the  contract  to  the 
administrator,  who  was  not  joined  as  a  party  to  the  litigation. 
The  court  sustained  a  demurrer  to  this  answer  and  the  ap- 
pellant excepted.  An  answer  in  bar  was  filed  in  seven  para-  * 
graphs.  No  question  is  made  except  on  the  third,  fifth, 
sixth  and  seventh  paragraphs.  The  third  paragraph  of 
answer  pleads  payment  to  the  administrator.  The  fifth 
paragraph  alleged  the  death  of  William  Stevens,  testate, 
contest  of  his  will,  which  contest  was  still  pending,  and  the 
appointment  of  an  administrator,  who  was  engaged  in  the 
settlement  of  the  estate ;  that  the  estate  was  indebted  in  a 
large  amount ;  that  the  administrator  had  taken  possession 
of  and  inventoried  as  a  part  of  the  assets  of  the  estate  the 
contract  sued  on,  and  had  collected  from  appellant  the  $5,- 
000,  constituting  the  first  payment,  and  all  that  was  then 
due,  and  that  further  administration  in  the  estate  was  nec- 
essary. 

The  sixth  paragraph  alleges  that  the  contract  was  never 
delivered,  or  its  delivery  ever  authorized,  by  said  William 
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Stevens  to  any  of  his  heirs^  nor  to  defendant,  and  that  when 
it  was  executed  said  William  Stevens  had  no  heirs. 

The  seventh  paragraph  rests  upon  an  alleged  contempo- 
raneous parol  agreement,  or  understanding,  between  the  par- 
ties  to  the  contract,  the  effect  of  which  would  be  to  require 
an  accounting  among  the  beneficiaries,  and  an  allowance  for 
alleged  advancements  to  several  of  them. 

Demurrers  were  sustained  to  all  of  these  answers,  and 
these  rulings,  as  well  as  the  rulings  on  the  demurrer  to  the 
ooraplaint,  and  the  plea  in  abatement,  are  assigned  as  error. 

The  appellant  insists  that  the  complaint  is  bad  because  the 
contract  contains  no  description  of  the  land,  and  is,  for  that 
reason,  void.  So  far  as  this  objection  is  concerned,  the  rul- 
ing of  the  trial  court  may  be  sustained  upon  several  grounds. 
It  is,  however,  only  necessary  to  refer  to  two  or  three  famil- 
iar and  elementary  propositions  which  amply  vindicate  its 
correctness.     That  is  certain  which  may  be  made  certain. 

The  description  of  land  in  a  deed  is  sufficient  if  it  fur- 
nishes the  means  by  which  the  land  can  be  identified.  Riicker 
•   V.  Stedman,  73  Ind.  396 ;   Scheible  v.  Slagle,  89  Ind,   323 ; 
Thain  v.  Rudisill,  126  Ind.  272. 

If  the  deed  refers  to  another  instrument  for  the  purpose 
of  identifying  the  land,  the  contents  of  such  instrument  are 
to  be  considered  as  part  of  the  deed.  German,  etc,,  Ins.  Go. 
V.  Grim,  32  Ind.  249 ;  Wallace  v.  Furber,  62  Ind.  103. 

That  which  would  be  a  sufficient  description  of  the  land 
in  a  deed  is  sufficient  in  a  contract  for  a  deed.  The  refer- 
ences in  the  contract  to  the  recorded  deeds  are  sufficient  to  re- 
quire that  they  be  read  in  conjunction  with  the  contract. 

It  is  not  claimed  that  the  descriptions  in  the  recorded 
deeds  were  not  full  and  complete. 

The  appellant  also  insists  that  the  complaint  is  bad  be- 
cause it  does  not  aver  the  insolvency  of  the  appellant.  Such 
averments  were  not  necessary.  A  vendor's  lien  may  be  de- 
clared or  foreclosed  without  reference  to  the  insolvency  of 
the  debtor.  The  authorities  cited  lend  no  support  to  the  con- 
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tention  of  the  appellant.  They  only  hold  that  the  vendor's 
lien  is  not  an  original  and  absolute  charge  on  the  land,  but 
only  an  equitable  right  to  resort  to  it  in  case  there  be  not 
sufficient  personal  estate.  Martin  v.  CaublCy  72  Ind.  67  (75), 
and  cases  cited. 

The  demurrers  to  the  plea  in  abatement,  and  to  the  third 
and  fifth  paragraphs  of  answer,  present  the  same  question. 

The  appellant  contends  that  the  claim  for  purchase-money 
belonged  to  the  estate,  and  was  properly  inventoried  by  the 
administrator,  and  might  properly  and  legitimately  be  paid 
to  him.  As  we  understand  his  argument,  it  is,  in  effect,  that 
while  the  contract,  in  terms,  provides  for  payment  to  the 
heirs  of  William  Stevens,  he  could,  while  living,  have  no 
heirs ;  that  no  one  could  acquire  any  vested  interest  in  it 
until  after  his  death,  for  the  reason  that  his  heirs  could  not 
be  known  until  that  time ;  and  that  of  necessity,  therefore, 
it  belonged  to  him  until  his  death,  his  possible  heirs  having 
a  mere  contingent  interest  therein  until  that  time. 

While  it  is  true  that  the  word  "  heirs  '^  has,  in  law,  a  fixed 
and  technical  significance,  and  a  man  can  not,  in  that  sense, 
while  living,  have  heirs,  it  is  clear  to  our  minds  that  as  used 
in  this  contract  the  word  was  not  used  in  that  sense.  The 
aim  of  courts,  in  the  construction  of  contracts,  should  be  to 
ascertain  and  enforce  the  intention  of  the  parties.  The  word 
"  heirs''  may  be,  and  frequently  is,  construed  to  mean  chil- 
dren^ when  it  is  plain  that  it  was  used  in  that  sense.  This 
frequently  occurs  "in  the  construction  of  wills.  Shimer  v. 
Manfiy  99  Ind.  190,  and  authorities  cited;  Jones  v.  Miller, 
13  Ind.  337 ;  Rapp  v.  Matthias,  35  Ind.  332. 

The  rule,  however,  is  not  limited  to  the  construction  of 
wills. 

Where  in  a  deed  or  contract  for  the  conveyance  of  land 
the  word  "  heirs "  is  used,  coupled  with  other  explanatory 
words  showing  that  it  was  the  intention  by  its  use  to  desig- 
nate or  describe  a  class  of  persons  rather  than  that  it  should 
receive  its  strict,  technical  interpretation,  the  courts  will 
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give  to  it  a  construction  conforming  to  the  manifest  purpose 
of  the  parties.  This  question  is  fully  considered  in  the  case 
of  Fountain,  etc,,  Go.  v.  Beckleheimer,  102  Ind.  76, 

The  contract  recites  that  '^  The  said  Sampson  R.  Stevens 
is  himself  one  of  the  heira*^  This  is  entirely  consistent  with 
the  construction  which  treats  the  word  "  heirs"  as  descrip- 
tive of  a  class  of  persons  then  in  being,  and  then  capable 
of  being  ascertained  and  designated  with  certainty.  It  is, 
however,  inconsistent  with  the  idea  that  the  parties  were 
referring  to  the  heirs  proper,  who  could  have  no  exist- 
ence as  such  until  after  the  death  of  William  Stevens. 
The  contract  also  secures  to  him,  and  to  his  heirs,  adminis- 
trators, etc.,  the  right  to  deduct  and  retain  from  each  sep- 
arate payment  of  the  purchase-money  his  pro  rata  share  of 
the  purchase-money,  whether  he  survive  the  father  and 
mother  or  not.  This  he  or  they  could  do  if  the  construc- 
tion to  which  we  incline  is  adopted.  It  could  not  be  done 
if  the  other  contention  prevails,  as  in  that  case  his  share 
could  not  be  known  until  the  estate  was  finally  settled  and 
distribution  made.  In  our  opinion  the  estate  has  no  interest 
in  or  claim  upon  the  contract,  or  the  purchase-money.  The 
administrator  had  no  right  to  inventory  or  take  possession 
of  it  as  an  asset.  Payment  to  him  was  unauthorized,  and 
is  not  a  defence. 

It  IS  not  claimed  that  the  estate  is  insolvent,  or  that  the 
disposition  of  the  property  in  any  manner  operated  to  the 
prejudice  of  creditors.  If  such  facts  were  shown  a  very 
diflTerent  question  would  be  presented.  What  we  have  said 
is  decisive  of  the  questions  arising  on  the  sixth  paragraph 
of  answer. 

The  seventh  paragraph,  resting  as  it  necessarily  does  on 
an  alleged  cotemporaneous  parol  modification  of  the  con- 
tract, materially  modifying  its  terms,  is  so  clearly  bad  that  no 
elaboration  is  necessary. 

It  is  also  contended  that  the  appellees  can  not  maintain 
the  action  against  the  appellant  because  there  is  no  privity 
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of  contract  between  them.  Before  the  adoption  of  thecode^ 
when  law  and  equity  were  administered  by  separate  tribu- 
nals^ privity  of  contract  was  essential  to  the  maintenance  of 
an  action  at  law^  but  in  equity  a  promise  of  one  person  to 
another  for  the  benefit  of  a  third  could  be  enforced  by  the 
latter  in  his  own  name.  Under  our  present  practice  the 
right  of  the  third  person  to  maintain  his  action  in  his  own 
name  has  been  uniformly  recognized.  Carnahdn  v.  Tousey, 
93  Ind.  56 1,  with  authorities  there  cited  ;  Leake  v.  Ball^  116 
Ind.  214,  and  many  other  cases. 

The  conditions  of  the  contract,  so  far  as  William  Stevens 
was  concerned^  were  fully  performed  by  the  conveyance  of 
the  land.  The  appellant  thereby  obtained  the  full  consid- 
eration for  his  promise  to  pay  the  purchase-money.  It  was 
competent  for  them  to  agree  upon  any  person  to  whom  th^ 
purchase-money  should  be  paid.  So  far  as  the  rights  of  the 
appellees  are  concerned,  there  can  be  no  material  difference 
between  their  rights  under  this  contract  and  their  rights  as 
they  would  have  been  if,  instead  of  evidencing  the  agree- 
ment to  pay  by  the  written  contract,  Sampson  R.  Stevens 
had  executed  his  notes  for  the  several  sums  due  the  several 
parties  direct  to  them. 

The  only  thing  remaining  to  make  performance  of  the 
contract  complete  was  the  rendition  of  the  agreed  considera- 
tion. The  law  recognizes  the  right  of  the  beneficiaries  to 
demand  performance  without  the  formality  of  any  delivery 
of  the  contract  to  them.  In  equity  they  are  its  holders 
without  that  formality,  and,  as  such,  they  are  also  possessed 
of  the  equitable  right  to  have  the  vendor^s  lien  declared  and 
enforced.     Shanefelter  v.  Kenworthy,  42  Ind.  501. 

The  appellant  filed  interrogatories  with  his  answers,  and 
asked  that  the  other  parties  to  the  litigation,  both  plaintiff 
and  defendant,  be  required  to  answer  them  under  oath.  On 
motion  the  court  struck  them  out.  The  appellant  complains 
of  this  ruling. 
Vol.  131.— 9 
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The  statute,  section  359,  R.  S.  1881,  authorizes  the  filing 
of  interrogatories,  relevant  to  the  matter  in  controversy,  and 
the  party  filing  them  may  require  ^'  the  opposite  party  to 
answer  them  under  oath/'  Whether  the  fact  that  the  inter- 
rogatories in  this  case,  instead  of  being  addressed  to  the  op* 
posite  party,  are  addressed  to  all  the  other  parties,  both 
plainti£f  and  defendant,  would  afford  ground  for  striking 
them  out,  need  not  be  decided.  It  is  enough  to  say  that 
with  the  possible  exception  of  three  they  were  not  relevant 
to  any  matter  in  controversy,  as  they  relate  to  advancements 
assumed  to  have  been  made  to  certain  of  the  heirs.  The 
three,  which  possibly  relate  to  matters  involved,  relate  to 
matters  about  which  J;here  is  no  dispute.  There  was  no  er- 
ror in  striking  them  out  suflBcient  to  justify  a  reversal.  The 
error,  if  any,  was  harmless. 

The  appellant  also  contends  that  his  motion  for  a  venire 
de  novo  should  have  been  sustained,  because  the  court  made 
no  finding  as  to  advancements,  and  as  to  amounts  paid  to 
the  administrator  by  the  appellant.  As  neither  of  these 
matters  was  legitimately  within  the  issues,  it  is  not  neces- 
sary to  consider  whether,  if  they  were,  the  alleged  errors 
could  be  reached  by  this  motion. 

Several  other  questions  are  discussed,  but  they  are  all  cov- 
ered by  what  we  have  heretofore  said,  except  the  complaint 
that  the  court  erred  in  allowing  interest.  This  was  not 
error. 

Judgment  affirmed,  with  costs. 

FUed  AprU  6, 1892. 
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Bbbd.— Z7ae  0/  Word  ^^Executed.^—Delivery. —The   word  "ezecated,"  in    11^-?^ 
reference  to  the  execution  of  a  deed,  implies  a  deliverj.  \^  ^^ 

Special  FiSDTSQB,—EviderUiaiy  FcuUa.—  Uae  of   Word    ''Executed*'   in.—    156  g36 
Statements  of  evidentiary  facts  should  not  be  inserted  in  a  special    Ij^   ^^ 
finding,  and  will  not  be  considered  on  appeal.    For  use  of  the  word  "es-      laPnisi' 
ecated,"  in  a  special  finding,  as  applied  to  a  deed,  see  opinion.  171      36i 

Same.— ^etp  TVial, — AsaaiHng  Condnnons  of  Law  by, — A  motion  for  a  new 
trial  is  proper  where  there  is  a  special  finding;  but  it  is  not  a  proper 
mode  of  assailing  the  correctness  of  the  conclusions  of  law. 

New  Trial. — Bill  of  Exeeptiona  For  Not  Neoe99ary,^-A  motion  for  a  new 
trial  does  not  require  a  bill  of  exceptions  to  make  it  a  part  of  the  rec- 
ord. 

Pbactige. — Competenq/  of  WUneu, — Question  under  Section  630^  How  i2e> 
sarwed, — A  question  upon  the  competency  of  a  witness  may  be  reserved 
nnder  the  provisions  of  section  630,  R.  S.  1881;  and  to  present 
such  a  question  it  is  unnecessary  to  bring  all  the  evidence  into 
the  xeeord.  Bot  to  be  available  so  much  of  the  evidence  must  be  stated 
ae  will  enable  the  appellate  tribunal  to  clearly  understand  the  nature 
and  effect  of  the  ruling  of  the  trial  court  and  to  see  its  prejudicial 
character. 

Same. — Competency  of  Evidence, — Reserved  Question  under  Section  630. — An 
independent  and  distinct  ruling  upon  the  admissibility  of  evidence  may 
be  presented  on  appeal  as  a  reserved  question  of  law  under  section  630; 
bot  the  questions  and  answers  connected  with  other  evidence  can  not 
be  so  reserved  without  bringing  in  all  the  evidence  upon  the  snb- 
ject  to  which  such  questions  and  answers  relate. 

From  the  Noble  Circuit  Court. 

jB.  p.  Barr,  H,  G.  Zimmerman  and  F.  M.Prickettj  for  ap- 
pellants. 

i,  -ff.  Wrigley,  for  appellees. 

Elliott,  C.  J. — The  appellees  assert  title  to  real  estate, 
and  ask  to  have  their  title  quieted. 

We  extract  from  the  special  finding  these  material  &cts : 
John  James  was  the  owner  of  the  real  estate  in  controversy^ 
on  the  16th  day  of  August,  1884,  and  on  that  day  conveyed 
it  to  his  son,  the  appellee  Leander  James.  The  finding  states 


132  SUPREME  COURT  OF  INDIANA, 

Smith  ei  al.  v.  James  el  aL 

that  the  grantor  had  entertained  the  purpose  "  to  give  the 
land  to  his  son  for  some  years  prior  to  the  execution  of  the 
deed  conveying  the  real  estate.  In  other  parts  of  the  find- 
ing the  court  speaks  of  the  "  execution  of  the  deed/'  The 
only  direct  statement  upon  the  subject  of  the  delivery  of  the 
deed  is  this :  ''  The  court  further  finds  that  said  deed  to  Le- 
ander  was  duly  recorded  in  the  proper  record  of  Noble 
county,  in^  this  State,  on  the  20th  day  of  April,  1885 ;  the 
court  further  finds  that  said  Leander  did  pay  some  debts  of 
the  said  John  James,  contracted  prior  to  the  execution  of  the 
deed,  but  the  amount  so  paid  did  not  exceed  the  sum  of  forty 
dollars,  and  that  no  other  consideration  was  stipulated  be- 
tween the  parties  thereto  than  that  which  is  expressed  in 
said  deed,  and  that  prior  to  the  recording  thereof  there  was 
no  actual  delivery  of  said  deed  personally  to  the  grantee  by 
the  makers  thereof,  or  any  other  than  that  resulting  from 
such  recording." 

If  we  can  justly  say  that  the  trial  court  employed  the  term 
*'  executed  the  deed  ''  in  its  ordinary  legal  signification^then 
we  can  adjudge  that  the  finding  shows  a  delivery,  for  the 
term  impliecf  a  delivery.  Nicholson  v.  Combs,  90  Ind.  515 
(516). 

If  we  can  not  do  this,  we  must  hold  that  the  special  find- 
ing of  facts  is  insufficient  to  support  the  plaintiffs'  claim  of 
title.  We  say  this  in  full  view  of  many  statements  of  eviden- 
tiary matters  tending  to  show  a  delivery;  but  statements  of 
evidentiary  niatters  are,  as  has  been  again  and  again  decided, 
out  of  place  in  a  special  finding.  We  can  not  give  heed 
to  the  statements  of  evidentiary  matters  in  which  the  finding 
abounds.  Independently  of  the  evidentiary  matters,  we 
think  it  must  be  adjudged  that  the  trial  court  used  the  term 
"  executed  the  deed  "  in  its  usual  signification.  It  is  only 
by  so  regarding  the  term  "executed  the  deed  "  that  a  rea- 
sonable construction  can  be  given  the  special  finding.  The 
finding  can  be  harmonized  by  so  regarding  the  term.  In 
one  place  it  is  said  that  John  James  "  conveyed  the  land  by 


NOVEMBER  TERM,  1891.  133 

Smith  €i  al,  v.  James  et  aL 

deed  ''  to  Leander  James,  and  in  another  it  is  said  that  a  pur- 
pose was  entertained  '^  for  some  years  prior  to  the  execution 
of  the  deed  conveying  the  real  estate."  The  deed  recites 
that  the  grantee  covenants  to  maintain  the  grantor  and  his 
wife,  and  the  finding  states  that  he  did  maintain  them.  We 
conclude  that  the  statement  of  the  finding  which  reads  thus : 
'^  The  court  further  finds  that  John  James  voluntarily  and 
freely  executed  the  deed  of  August  16th,  1884,  and  was  al- 
ways thereafter  satisfied  with  said  conveyance,"  cbnsidered 
in  connection  with  other  statements,  must  be  regarded  as  the 
finding  of  the  ultimate,  or  inferential,  fact  that  there  was  an 
efiective  execution  of  the  deed,  including  delivery  as  well  as 
the  signing  and  sealing. 

The  presumption  is  in  favor  of  good  faith,  and  against 
fraud,  and  as  the  special  finding  is  silent  upon  the  subject 
of  fraud,  it  is  to  be  construed  as  against  the  parties  alleging 
fraud,  and  these  parties  are  the  appellants. 

The  ultimate  fact  of  the  mental  soundness  of  the  appellees' 
grantor  is  expressly  stated,  and  that  of  course  controls.  The 
statement  of  evidentiary  matters  upon  that  subject  are  with- 
out force. 

A  motion  for  a  new  trial  is  a  direct  motion,  and  does  not 
require  a  bill  of  exceptions  to  bring  it  into  the  record.  This 
has  long  been  the  rule.  A  motion  for  a  new  trial  is 
proper  where  there  is  a  special  finding,  but  it  is  not  a  proper 
mode  of  assailing  the  correctness  of  the  conclusions  of  law. 

A  question  upon  the  competency  of  a  witness  may  be  re- 
served under  the  provisions  of  section  630,  R.  S.  1881.  It 
is  unnecessary  to  bring  all  the  evidence  into  the  record  in 
order  to  present  a  question  of  the  competency  of  a  witness 
as  a  reserved  question  of  law.  If  so  much  of  the  evidence 
is  stated  as  enables  the. appellate  tribunal  to  clearly  under- 
stand the  nature  and  effect  of  the  ruling  of  the  trial  courts 
and  see  its  prejudicial  character,  it  will  be  sufficient.  Per- 
kins V.  Haywardy  124  Ind.  445;  Shugart  v.  Miles,  126  Ind. 
445.     It  is  probably  true  that  the  ruling  here  assailed  is  not 
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fihown  to  be  available  as  error,  even  if  it  be  conceded  to  be 
wrong,  inasmuch  as  it  is  not  shown  that  there  was  any  con- 
flict of  evidence  upon  the  point  to  which  the  testimony  of 
the  witness  was  directed,  or  that  the  appellants  had  not 
themselves  opened  the  door  to  the  admission  of  the  testi- 
mony. Perkins  v.  Haywardy  supra.  But  this  question  we 
need  not  decide,  for,  assuming  that  the  ruling  is  well  pre- 
sented, we  do  not  think  the  testimony  of  such  materiality  as 
to  require  a  reversal  of  the  judgment.  We  can  not,  at  all 
events,  say  upon  the'  isolated  part  of  the  testimony  admitted 
that  the  finding  is  so  clearly  wrong  as  to  require  us  to  over- 
throw it.  We  must,  in  the  absence  of  countervailing  facts, 
presume  that  the  finding  of  the  trial  court  was  right  upon 
competent  evidence,  and  as  it  does  not  appear  from  the 
record  that  there  was  a  conflict  in  the  evidence  that  pre- 
sumption requires  us  to  hold  that  there  was  no  opposing  evi- 
dence. Naugle  v.  States  101  Ind.  284.  If  the  bill  of  ex- 
ceptions had  shown  that  there  was  a  conflict,  we  should  have 
a  different  case.  It  is  proper  to  say  that  it  is  very  doubtful 
whether  the  appellants  are  right  in  their  position  that  Mrs. 
James  was  an  incompetent  witness  under  the  statute.  Elli- 
ott's Supp.,  section  19.  She  was  not  a  party  to  the  suit,  and 
her  interest  was  adverse  to  her  husband's  grantee,  for,  if  the 
deed  >vas  invalid,  it  left  an  estate  in  the  land  in  her,  whereas 
if  valid,  it  divested  her  of  all  interest.  Rupe  v.  Hadley^ 
113  Ind.  416.  We  may  also  add  that,  as  there  was  a  question 
as  to  the  mental  capacity  of  the  grantor,  it  is  probably  true 
that  as  to  that  question  the  widow  of  the  appellees'  grantor 
was  a  competent  witness.     Staser  v.  Hogan,  120  Ind.  207. 

A  bill  of  exceptions  is  in  the  record  which  attempts  to 
reserve  questions  upon  isolated  and  fragmentary  matters  of 
evidence,  but  we  think  it  very  clear  that  the  bill  does  not 
sufficiently  present  such  questions.  We  have  no  doubt  that 
an  independent  and  distinct  ruling  upon  evidence  may  be 
presented  as  a  reserved  question  of  law  under  the  statute, 
but  we  are  equally  clear  that  questions  and  answers  con- 
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nected  with  other  evidence  can  not  be  reserved  by  a  bill 
which  does  not  bring  in  all  the  evidence  upon  the  subject  to 
which  the  questions  and  answers  relate.  Evidence  can  not 
be  undei-stood  when  wrenched  from  that  with  which  it  is 
connected^  nor  can  it  be  known  whether  error  in  ruling 
upon  it  was  not  obviated  by  other  rulings  or  cured  by  other 
evidence.  A  practice  that  would  permit  the  dissection  of 
evidence  and  its  presentation  in  fragments  would  make  it 
impossible  for  the  appellate  tribunal  to  apply  the  rule  of 
the  statute  that  where  a  judgment  is  right  upon  the  merits 
there  shall  be  no  reversal. 

Judgment  affirmed. 

McBride,  J.^  did  not  take  part  in  the  decision  of  this 
case. 

FUed  April  7, 1892. 


No.  16,651. 

Rush  v.  The  Coal  Bluff  Mikino  Company. 

Nbgligence. — Directing  Verdict  for  Defendant, —  When  Should  not  be  Done,^' 
The  court  should  not  direct  a  verdict  for  the  defendant,  in  an  action  to 
recover  damages  on  account  of  the  negligence  of  the  plaintifiT,  if  the 
evidence  is  such  that  a  fair  inference  may  be  drawn  from  it  that  the 
defendant  was  guilty  of  negligence  producing  the  injury,  and  that  the 
plaintiff  was  not  guilty  of  negligence  which  contributed  to  such  injury. 

Same. —  When  Court  may  Direct  Veidicl  for  Defendant. — If  from  the  evi- 
dence no  reasonable  inference  of  negligence  on  the  part  of  the  defend- 
ant causing  the  injury  can  be  drawn,  or  there  is  but  one  reasonable  in- 
ference to  the  effect  that  the  plaintiff's  negligence  contributed  to  the 
injury,  then  it  is  the  duty  of  the  court,  on  request,  to  direct  the  jury  to 
return  a  verdict  in  favor  of  the  defendant. 

Same. — Inference  to  be  Drawn  from  Evidence. — Directing  Verdict. — If  the  evi- 
dence is  such  that  impartial  men  may  differ  as  to  the  conclusion  to  be 
drawn  from  it,  the  court  must  submit  the  question  of  negligence  to  the 
jury  ;  but  if  there  is  no  evidence  supporting  any  particular  fact  or 
theory  of  the  case  and  autliorizing  a  reasonable  inference  of  such  fact 
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or  theory  essential  to  a  recovery  or  sufficient  to  create  a  reasonable  dif- 
ference of  opinion,  in  the  minds  of  impartial  men  sitting  in  jadgment 
on  the  case,  then  it  is  the  dutj  of  the  court  to  direct  the  jury  to  return 
a  verdict  against  the  party  having  the  burden  of  establishing  the  ma- 
terial facts  essential  to  a  recovery.  ' 
Same. — Mine. — Injury  in  Shaft  of. — For  a  case  where  the  defendant  is  not 
liable  for  an  injury  inflicted  by  a  descending  cage,  in  the  shaft  of  a 
mine,  see  opinion. 

From  the  Vigo  Circuit  Court. 

8.  R.  Hamilly  G.  W.  Faria,  1.  N.  Pierce,  P.  M.  Foley  and 
/.  Foley,  for  appellant. 

i.  D.  Thomas,  J,  G.  McNvU  and  J?*.  A.  McNuti,  for  ap- 
pellee. 

Olds,  J. — This  was  an  action  brought  by  the  appellant 
against  the  appellee  for  damages  resulting  from  an  injury 
sustained  by  the  appellant  while  working  in  the  coal  mine 
of  the  appellee.  The  injury  is  alleged  to  have  been  caused 
by  the  negligence  of  the  appellee,  and  through  no  fault  or 
negligence  of  the  appellant.  Issues  were  joined,  and,  after 
the  appellant  had  introduced  his  evidence  and  rested  .his  case, 
on  motion  of  the  appellee  the  court  instructed  the  jury  to 
return  a  verdict  for  the  appellee,  and  in  pursuance  of  such 
instruction  the  jury  returned  a  verdict  in  fa  vol*  of  the  appel- 
lee. The  appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled  and  exceptions  reserved,  and  error  assigned 
on  this  ruling.  The  action  of  the  court  in  instructing  the 
jury  to  return  a  verdict  in  favor  of  the  appellee  presents  the 
only  question  in  the  case. 

The  taking  of  a  case  from  the  jury,  or  instructing  them  to 
return  a  verdict  in  favor  of  the  plaintiff,  is  a  power  vested 
in  a  court  which  should,  in  a  proper  case,  be  exercised,  but 
great  caution  should  be  used  in  exercising  this  power,  and 
it  should  not  be  done  where  different  conclusions  might 
fairly  be  reached  from  the  evidence.  In  such  a  case  as  the 
one  at  bar  a  jury  ought  not  to  be  instructed  to  return  a 
verdict  for  the  defendant  if  the  evidence  is  such  that  a  fair 
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inference  may  be  drawn  from  the  evidence  adduced  that  the 
defendant  was  guilty  of  negligence  producing  the  injury,  and 
that  the  plaintiff  was  not  guilty  of  any  negligence  which 
contributed  to  the  injury.  The  two  elements  are  necessary 
to  a  recovery  by  the  plaintiff,  and  if  the  evidence  is  of  such 
a  character  as  no  reasonable  inference  of  negligence  on  the 
part  of  the  defendant  causing  the  injury  can  be  drawn  from 
it,  or  as  to  warrant  but  one  reasonable  inference  in  regard  to 
the  negligence  of  the  plaintiff,  and  that  he  was  guilty  of 
negligence  which  contributed  to  the  injury,  then  it  is  the 
duty  of  the  court,  on  request,  to  instruct  the  jury  to  return 
a  verdict  in  favor  of  the  defendant.  Under  such  circum- 
stances further  continuances  of  the  cause  and  a  prolongation 
of  the  controversy,  with  a  possibility  of  a  verdict  being  re- 
turned in  favor  of  the  plaintiff  which  could  not  be  sustained 
by  the  evidence,  are' useless. 

It  is  the  province  of  the  jury  to  weigh  evidence  where 
there  is  evidence  from  which  two  conclusions  may  reason- 
ably be  drawn,  but  it  is  the  province  of  the  court  to  de- 
termine whether  or  not  there  is  or  is  not  evidence  supporting 
any  particular  fact  or  theory  of  a  case,  and  if  there  is  no 
evidence  authorizing  a  reasonable  inference  of  such  fact  or 
theory  essential  to  a  recovery  or  sufficient  to  create  a  rea- 
sonable difference  of  opinion  in  the  minds  of  impartial  men 
sitting  in  judgment  on  the  case,  then  it  is  the  duty  of  the 
court  to  instruct  the  jury  to  return  a  verdict  against  the 
party  having  the  burden  of  establishing  such  material  facts 
essential  to  a  recovery.  If,  however,  the  evidence  is  such  as 
that  impartial  men  may  differ  as  to  the  conclusion  to  be 
drawn  from  the  evidence,  then  the  court  must  submit  the 
question  to  the  jury.  Such  we  believe  to  be  the  well-estab- 
lished rule  of  the  law. 

Jurors  can  not,  without  evidence  reasonably  authorizing 
an  inference  of  negligence,  arbitrarily  declare  there  was  neg- 
ligence. Neither  can  they,  in  the  face  of  undisputed  facts 
showing  conclusively  that  a  party  was  guilty  of  negligence 
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contributing  to  an  injury,  declare  that  he  was  free  from  con- 
tributory negligence.  Wabash,  etc..  It,  W,  Co.  v.  Locke,  112 
Ind.  404,  and  authorities  there  cited ;  MoGlaren  v.  Indian- 
apolis, etc.,  B.  R.  Co.,  83  Ind.  319. 

In  the  Work  of  the  Advocate  the  rule  is  stated  by  Judge 
Elliott  as  follows :  '^  The  rule  generally  adopted,  although 
there  is  some  conflict  in  the  authorities,  is  that,  if  the  evi- 
'  dence  given  by  the  plainti£P  would  not  authorize  the  jury  to 
find  a  verdict  for  him,  or  if  the  court  would  set  it  aside  if 
found,  as  conti-ary  to  the  evidence,  a  nonsuit  should  be  granted 
on  defendant's  motion.'^  See  pages  690,  691,  and  authorities 
cited. 

In  this  case  it  is  not  necessary  to  carry  the  rule  to  its 
verge. 

We  do  not  think  it  can  reasonably  be  inferred  from  the 
evidence  introduced  that  the  appellee  was  guilty  of  any  neg- 
ligence which  caused  the  injury  to  the  appellant.  There  was 
a  .shaft,  or  passage^  leading  from  the  surface,  a  distance  of 
some  one  hundred  and  twelve  feet  below,  and  into  the  mine, 
constituting  the  way  of  ingress  and  egress  to  and  from  it,  and 
through  which  the  men  were  lowered  to  the  mine  in  the  morn- 
ing, and  lifted  from  the  same  in  the  evening,  and  through 
which  the  coal  was  elevated  to  the  surface.  This  was  operated 
by  two  cages,as  they  are  termed,elevated  and  lowered  by  steam 
power,  one  being  at  the  top  when  the  other  is  at  the  bottom, 
passing  each  other  midway  as  the  one  is  lowered  and  the  other 
is  hoisted.  They  were  used  to  lower  the  men  to  the  mine,  and 
to  raise  them  from  the  same,  as  well  as  to  elevate  the  coal 
from  the  mine  to  the  surface.  The  coal,  at  the  time  of  the 
injury,  was  being  mined  some  distance  from  the  bottom  of 
the  shaft,  and  there  were  entries  leading  in  a  north  and  south 
direction  from  the  bottom  of  the  shaft  some  distance  to  the 
various  points  where  the  men  were  at  work  in  the  mining  of 
the  coal.  There  was  a  passageway  in  the  mine,  around  the 
shaft,  starting  in  about  thirty  faet  upon   the  one  side  and 
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coming  out  about  the  same  distance  on  the  other,  where 
the  workmen  could  pass  from  one  side  of  the  mine. to  the 
other  around  the  shaft  in  safety.  At  the  bottom  of 
the  shaft  there  was  a  division  rail,  or  post,  extending  up- 
ward on  each  side,  in  the  center  of  the  shaft,  at  the  sides» 
separating  the  two  cages  as  they  passed  up  and  down, 
and  the  bottom  of  the  shaft  on  which  the  cages  rested  when 
down  was  about  two  feet  lower  than  the  bottom  of  the  mine, 
so  that  when  the  cages  were  being  operated,  and  were  on 
their  passage  from  top  to  bottom,  aw^  vice  versa,  there  was 
the  division  part  and  depression  to  designate  the  point  where 
the  shaft  was  located. 

The  appellant  was  a  brick  mason  by  trade,  and  had  never 
worked  in  or  been  in  a  mine  until  employed  by  the  appellee. 
He  went  into  the  .mine  on  Saturday,  and  was  shown  to  his 
work,  and  worked  during  the  day,  and  came  out  in  the  even- 
ing. The  point  where  he  worked  was  some  distance  from  the 
shaft.  There  were  no  lights  in  the  mine,  except  those  used 
by  the  miners  on  their  caps,  and  such  light  as  shone  through 
the  shaft.  On  light  days  there  was  some  light  cast  through 
the  shaft  to  the  bottom,  giving  some  light  in  the  immediate 
locality  of  the  shaft. 

On  Saturday  appellant  was  sliown  his  place  to  work,  a  boss 
came  to  him  two  or  three  times  during  the  day,  and  on  one 
occasion  inquired  as  to  his  name,  and  took  it  down,  and  di- 
rected him  to  heed  no  person  but  him. 

On  Monday  morning  the  appellant  returned  to  his  work. 
He  was  lowered  to  the  mine  through  the  shaft,  as  he  had 
been  on  Saturday.  His  boss  was  not  at  the  surface  when 
he  went  there,  and  but  two  or  three  others  went  into  the 
mine  at  the  time  he  did.  When  he  reached  the  mine  his 
boss  was  not  there ;  he  made  inquiry  for  him,  and  not  find- 
ing him, according  to  his  own  testimony,  he  thought  he  could 
find  his  place  to  work  without  a  guide,  and  undertook  to  do 
so  on  his  own  responsibility.  After  going  some  distance, 
which  he  estimates   as    near  a  fourth  of  a  mile,  and  meeting 
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several  persons,  and  inquiring  for  his  boss,  he  was  informed 
that  be  was  astray,  and  that  his  boss  worked  on  the  other 
side  of  the  mine.  He  then  made  his  way  back  to  the  shaft. 
On  his  way  to  the  opposite  side  of  the  mine,  when  he 
reached  the  shaft,  there  were  several  persons  standing  by  it, 
probably  upon  the  opposite  side,  with  lighted  lamps  upon 
their  caps;  his  lamp  was  also  lighted.  He  testified  that 
he  knew  the  shaft  was  there,  and  undertook  to  walk  directly 
across  it,  and  when  under  one  of  the  cages,  as  it  was -being 
lowered,  it  came  down  upon  him,  injuring  him  very  seriously. 
He  must  have  stepped  down  into  the  bottom  of  the  shaft, 
which  the  evidence  shows  to  be  some  two  feet  below  the  bot- 
tom of  the  passageway,  or  mine,  though  he  testifies  that  he 
had  no  knowledge  of  stepping  down  into  it.  The  appellant 
had  been  let  down  into  the  mine,  through  the  shaft,  on  Sat- 
urday morning,  and  lifted  from  the  same  in  the  evening,  and 
again  let  down  on  Monday  morning  but  a  short  time  previ- 
ous to  the  injury.  There  were  no  lights  in  the  mine,  except 
the  lighted  lamps  on  the  caps  of  the  miners.  In- 
stead of  waiting  and  being  shown  to  his  work  in  the 
mine,  he  says  he  thought  he  could  find  the  place,  and 
undertook,  of  his  own  volition,  to  <Jo  so.  The  miners 
were  only  accustomed  to  return  to  the  shaft  in  the 
evening,  when  they  ceased  work,  to  be  lifted  to  the  surface. 
The  appellant,  failing  to  find  his  place  to  work, returned  to  the 
shaft.  He  knew  when  he  reached  it,  and  carelessly  walked 
in  under  the  cage  as  it  was  being  lowered.  He  must  have 
known  the  use  made  of  the  shaft  and  the  cages,  the  manner 
in  which  the  cages  were  hoisted  and  lowered.  Knowing  he 
was  at  the  shaft,  as  he  says,  he  was  required,  if  he  attempted 
to  cross  the  shaft  at  all,  to  observe  the  cages,  and  do  so  when 
he  could  avoid  danger,  to  use  care  proportionate  to  the  known 
danger;  but  he  gave  no  heed  to  the  situation,  and  undertook 
to  cross,  and  received  the  injury. 

Section  5467,  R.  S.  1881,  provides  that  the  owners  of  coal 
mines   shall   cause  to  be  cut  in   the  side  of  every  hoisting 
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shaft^  at  the  bottom  thereof^  a  travelling-way  sufficiently 
high  and  wide  to  enabh)  persons  to  pass  the  shaft  in  going 
from  one  side  to  the  other,  without  passing  over  or  under 
the  cage,  or  other  hoisting  apparatus.  There  was  such  a 
travelling  way  around  this  shaft.  The  law  requiring  such  a 
way  to  be  made  for  the  benefit  of  the  men  who  work  in  the 
mine,  there  would  be  some  reason  in  holding  that  the  ap- 
pellant knew  that  such  a  way  was  required  by  law,  and 
that  it  was  his  duty,  if  he  desired  to  cross  from  one  side  of 
the  mine  to  the  other,  to  seek  such  travelling-way,  and  pass 
through  it;  and  that  if  he  attempted  to  cross  over  or  under 
the  cage  he  did  so  at  his  peril,  though  it  is  not  necessary  to 
go  to  the  extent  of  holding  this  to  be  the  law  in  this  case, 
for  even  if  the  appellant  had  the  right  to  cross  under  the 
cage,  he  was  bound  to  use  due  caution  and  care  proportion- 
ate to  the  danger  in  attempting  to  do  so,  which  he  did  not ; 
but  on  the  contrary,  knowing  he  was  at  the  shaft,  he  care- 
lessly and  negligently  attempted  to  cross  under  the  cage 
without  giving  any  heed  whatever  to  the  situation  or  dan- 
ger. OUy  of  Riohmond  v.  Mulholland,  116  Ind.  173,  and 
authorities  there  cited. 

There  is  some  evidence  to  show  that  the  cagers  who  worked 
at  the  bottom  of  the  shaft  loading  the  coal  to  be  lifted  could 
call  to  persons  attempting  to  cross,  and  warn  them  of  their 
danger,  and  upon  some  occasions  they  did  so  ;  but  if  this  be 
true,  and  the  cagers  neglected  to  warn  the  appellant,  it 
would  not  create  a  liability  on  the  part  of  the  appellee.  The 
law  does  not  contemplate  that 'employees  working  in  a  mine 
should  cross  over  or  under  the  cage.  It  has  made  provision 
for  a  passageway  around  the  shaft,  where  they  may  pass  in 
safety.  The  cagers  are  not  placed  there  as  watchers  to  warn 
passers-by  of  their  danger,  as  watchmen  are  placed  at  rail- 
road crossings.  They  are  placed  there  to  perform  other  la- 
bor, the  loading  and  unloading  the  cages,  as  they  are  lifted 
up  and  down.  There  is  no  evidence  that  they  even  saw  the 
appellant  approaching ;  and  even  if  they  neglected  a  duty,  it 
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was  but  the  negligence  of  a  fellow  servant,  for  which  the  ap- 
pellee would  not  be  liable.  Brazil,  do.,  Co,  v.  Cain,  98  Ind. 
282. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  AprU  7, 1892. 
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^  therein,  in  an  artificial  channel,  and  then  cause  it  to  flow  npon  the  ad- 

joining lands  of  a  private  individual  in  a  greatly  increased  quantity; 
and  its  officers  may  be  enjoined,  to  prevent  such  flowage.  OUy  of  North 
Vernon  v.  VoegUr^  103  Ind.  314,  distinguished. 
Same. — Court  Directing  Place  and  Method  of  Conatmeting  Township  Draina. — 
A  court  can  not  direct  how  or  when  drains  shall  be  constructed  by  high- 
way officers,  for  the  control  of  that  matter  is  committed  to  those  offi- 
cers, and  not  to  the  courts. 
Pbactice. — Crou- Errors. — For  the  practice  relative  to  cross-erross,  and 
the  right  to  costs  on  reversal,  see  opinion. 

From  the  Gibson  Circuit  Court. 

Jf.  W.  Fields  and  J.  W,  Ewing,  for  appellants. 
L.  (7.  Embree  and  W,  P.  Howe,  for  appellee. 

Elliott,  C.  J. — The  complaint  of  the  appellee  is  for  an 
injunction,  and  the  abatement  of  a  nuisance.  The  complaint 
alleges  that  the  appellee  owns  eighty  acres  of  land,  lying 
along  a  public  road,  under  the  control  of  Patoka  township; 
that  the  natural  surface  of  the  land  is  such  that  the  surface- 
water  which  collects  south  of  the  road  flows  south  over  the 
appellee's  land,  and  the  water  which  collects  on  the  north 
side  of  the  road  flows  north  and  away  from  his  land ;  that 
prior  to  the  first  day  of  May,  1889,  the  township  had  cut  two 
artificial  ditches,  one  on  each  side  of  the  road  ;  that  on    the 
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day  oamed  the  township  constructed  a  culvert  across  the 
road,  so  that  the  water  in  the  north  ditch  poured  into  the 
south  ditch ;  that  neither  of  the  ditches  constructed  by  the 
township  is  a  natural  watercourse;  that  along  the  north 
line  of  the  road  the  property  owners  had  constructed  high 
embankments,  and  thus  prevented  the  water  from  flowing 
upon  their  land,  and  caused  it  to  be  confined  in  the  north 
ditch ;  and  that  a  great  quantity  of  water  collects  in  the 
ditch  north  of  the  road ;  that  by  uniting^  the  two  ditches 
the  water  was  thrown  upon  the  appellee's  land,  rendering 
it  wet  and  untillable. 

The  case  has  been  ably  argued,  and  the  questions  well  pre* 
sented.  The  questions  are  important,  and  not  free  from  dif* 
ficulty. 

Surface  water,  it  has  been  said,  is  a  common  enemy,  which 
the  land-owner  may  fight  off  his  laud,  as  best  he  may.  Bat 
while  there  is  something  of  truth  in  the  statement,  there  is, 
nevertheless,  much  of  error.  It  is  not  true,  in  law,  that  a  land- 
owner, or  a  municipal  corporation,  may  collect  surface  water 
in  an  artificial  channel,  and  pour  it  upon  another's  land. 
Whatever  doubt  may  have  once  existed  upon  this  subject, 
none  longer  exists.  It  is  now  well  settled  that  the  right  to 
fight  off  surface  water  does  not  authorize  it  to  be  collected  in 
a  volume  and  cast  upon  the  land  of  another.  Davis  v.  OUy 
of  OrawfordsvUlty  119  Ind.  1,  and  cases  cited  ;  Gould  on  Wa- 
ters (2d  ed),  section  271.  A  public  corporation  has  no  more 
right  to  collect  water  in  an  artificial  channel,  and  cause  it  to 
flow  upon  the  land  of  another,  in  a  greatly  increased  quantity^ 
than  has  a  private  land-owner  This  is  established  law.  It 
is  clear,  therefore,  that  if  the  township  authorities  did  col- 
lect the  sur&ce  water  in  an  artificial  channel,  and  thus  cause 
it  to  flow  upon  the  appellee's  land,  his  rights  of  property 
have  been  invaded,  and  an  action  will  lie.  Another  settled 
principle  of  law  is  here  influential.  That  principle  is  this: 
If  a  public  corporation,  by  its  acts,  makes  necessary  an  out- 
let for  the  escape  of  water  collected  by  it  in  artificial  water* 
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ways,  that  outlet  it  must  provide.  If  it  fails  to  provide  the 
outlet  made  necessary  by  its  own  act,  it  is  guilty  of  an  ac- 
tionable wrong.  Oity  of  EvanamUe  v.  Decker^  84  Ind.  326, 
and  cases  cited;  Gould  on  Waters  (2d  ed.)  517,  section  261. 
See,  also,  authorities  cited  in  Elliott  Koads  and  Streets,  363, 
aiid  authorities  cited.  In  this  instance  the  public  corpora- 
tion united  two  ditches,  and  thus  conveyed  upon  the  appel- 
lee's land,  by  artificial  waterways,  a  great  volume  of  water, 
that  naturally  floiwed  in  a  different  direction,  and  this  they 
did  without  providing  an  outlet.  They  were,  therefore,  the 
authors  of  a  positive  wrong. 

The  case  before  us  does  not  fall  within  the  rule  that  a  pub- 
lic corporation  is  not  liable  for  consequential  injuries  result- 
ing from  the  improvement  of  a  highway  in  a  careful  and 
skilful  mode.  Here  the  corporation  constructed  artificial 
ditches,  and  gathered  the  water  in  one  volume ;  here,  it 
united  two  artificial  waterways,  and  here  it  changed  the  nat- 
ural flow  of  the  water.  This  was  done  in  view  of  the  fact 
that  the  consequences  of  the  union  of  the  two  ditches  would 
necessarily  cast  an  increased  volume  of  water  upon  the  ap- 
pellee's land,  for  the  surroundings  were  such,  as  the  com- 
plaint shows,  as  rendered  this  result  inevitable. 

The  rule  declared  in  the  case  of  City  of  North  Ver- 
non V.  VoegleVy  103  Ind.  314,  does  not  govern  this  case. 
The  reason  for  this  conclusion  is  evident.  In  the  case 
referred  to  there  was  simply  negligence  in  constructing  a 
culvert  at  a  place  where  there  was  authority  to  construct 
it;  while  here  there  was  no  right  to  so  construct  a  cul- 
vert as  to  unite  two  artificial  channels,  change  the  natural 
flow  of  water,  and  cast  it  upon  the  appellee's  land  in  an 
increased  volume.  There  is  here  more  than  the  negligent 
construction  of  a  culvert ;  more  than  negligence  in  devis- 
ing a  plan,  for  there  is  a  positive  wrong,  inasmuch  as  the 
natural  flow  of  water  is  changed,  and  thrown  upon  the 
appellee's  land,  in  a  greatly  increased  volume. 

It  is  assumed  that   the   township  officers  had  authority 
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to  construct  the  culvert,  and  it  is  asserted  as  a  conclusion 
from  the  premise  assumed,  that  they  can  not  be  enjoined 
from  doing  what  they  have  lawful  authority  to  do.  In 
support  of  this  position  we  are  referred  to  the  cases  of 
OUyof  Kohomo  v.  MahaUj  100  Ind.  242 ;  Mayor,  etc.,  v.  Rob- 
erts,  34  Ind.  471 ;  Wilson  v.  Mayor,  etc.,  1  Denio,  595 ;  and 
MoOsker  v.  Burrell,  55  Ind.  425. 

The  assumption  is  not  valid,  and  with  it  falls  the  con- 
clusion founded  upon  it.  The  assumption  is  not  sustained 
by  the  authorities  cited,  nor  has  it  any  foundation  in  princi- 
ple. This  is  obvious  from  what  we  have  said,  for  the  as- 
sumption can  not  stand  against  the  settled  principle  that 
water  can  not  be  collected  in  artificial  channels,  the  natural 
flow  changed,  the  volume  increased,  and  no  outlet  provided. 
It  is  one  thing  to  grade  a  highway,  and  cast  off  surface  wa- 
ter,  as  a  cpnsequence  of  the  grading,  and  quite  another  thing 
to  change  the  natural  flow,  unite  artificial  channels,  increase 
the  volume  of  water,  and  cause  it  to  flow  upon  private  property 
in  an  increased  volume.  It  is  not  the  mere  fact  of  construct- 
ing the  culvest  across  the  highway  that  constitutes  the  ac- 
tionable invasion  of  the  plaintiff's  right  of  property,  for  the 
acts  of  the  public  corporation  extend  far  beyond  the  mere 
construction  of  the  culvert.  The  corporation  may  construct 
culverts  but  it  can  not  destroy  private  property  by  uniting  in 
one  artificial  channel  a  great  body  of  water,  changing  the 
natural  flow,  and  throwing  the  collected  water  upon  the  cit- 
izen's land. 

We  fully  agree  with  appellants'  counsel  that  a  complaint 
must  proceed  upon  a  definite  theory,  and  be  sufficient  upon 
the  theory  adopted,  but  we  can  not  agree  that  the  rule  stated 
condemns  the  appellee's  complaint.  The  theory  of  the  com- 
plaint is  that  the  appellee  is  entitled  to  an  injunction,  and 
to  that  theory  the  facts  stated  are  fitted.  It  is  true  that  the 
complaint  characterizes  the  culvert  as  a  nuisance,  and  it  may 
possibly  be  true  that  it  is  not  a  nuisance  (a  question  it  is  not 
Vol.  131.— 10 
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necessary  fco  decide)  ;  but^  granting  that  it  is  not,  still,  the 
facts-  stated  show  a  right  to  the  relief  prayed,  and  sustain  the 
general  theory  of  the  pleading.  Against  facts  epithets  are 
of  little  force,  and  here  there  are  substantive  facts  showing  a 
clear  right  and  its  wrongful  invasion.  It  may  be  true  that 
the  appellee  is  not  entitled  to  all  the  relief  prayed,  but  if  it 
were  conceded  that  he  is  not,  it  would  not  warrant  the  con- 
clusion that  the  complaint  is  bad,  for  the  law  is  that  if  the 
complaint  shows  the  plaintiff  entitled  to  a  part  of  the  relief 
demanded  it  will  repel  a  demurrer.  Baylesa  v.  Glenn,  72 
Ind.  6. 

We  can  not  disturb  the  finding  upon  the  evidence. 

The  appellee  has  assigned  as  cross-error  the  refusal  of  the 
court  to  embody  in  the  decree  an  order  abating  the  culvert 
as  a  nuisance.  As  the  court  awarded  an  injunction  against 
the  maintenance  of  the  culvert,  we  can  not  perceive  that  the 
appellee  was  harmed  by  the  refusal  of  the  court  to  modify 
the  decree  in  the  particular  indicated. 

The  appellee  also  asked  the  court  to  modify  the  decree  by 
striking  out  one  of  its  provisions.  The  motioa  and  the  part 
of  the  decree  objected  to  are  properly  brought  into  the  record 
by  a  bill  of  exceptions,  so  that  it  is  our  duty  to  decide  the 
question  presented.  It  is  a  mistake  to  suppose  that  an  ap- 
pellee who  properly  saves  a  question  and  duly  presents  it  by 
the  assignment  of  cross-errors  is  not  entitled  to  affirmative 
relief.  An  appellee  may  do  more  than  save  costs  or  prevent 
a  reversal  by  appropriately  assigning  cross-errors.  He  may 
in  many  instances  accomplish  as  much  by  the  assignment  of 
cross-errors  in  a  case  appealed  by  his  adversary  as  by  him- 
self prosecuting  an  appeal.  Johnson  v.  Culver ^  116  Ind.  278; 
Feder  y.  Field,  117  Ind.  386  ;  Shinkle  v.  First  NatH  Bank, 
22  Ohio  St.  516  ;  Collins  v.  .Davis,  32  Ohio  St.  76. 

The  part  of  the  decree  which  we  deem  subject  to  the  ob- 
jections urged  by  the  appellee  is  that  indicated  in  the  first 
specification  of  the  appellee's  motion  to  modify.  That  part 
should  be  eliminated.     The  part  of  the  decree  indicated  aa- 
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8umes  to  declare  what  the  township  officers  shall  do  in  the 
way  of  constructing  drains  for  the  highway.  We  regard  it 
as  quite  clear  that  the  court  can  not  direct  how  or  when 
drains  shall  be  constructed  by  highway  officers^  inasmuch  as 
the  control  of  that  matter  is  committed  to  those  officers^  and 
not  to  the  courts.  Weaver  v.  Templifij  113  Ind.  298,  and 
cases  cited ;  Oity  of  Fort  Wayne  v.  Oody,  43  Ind.  197,  and 
cases  cited.  We  should  hold  that  the  error  in  directing  the 
highway  officers  where  and  how  to  construct  the  drains  was 
one  of  which  the  appellee  could  not  successfully  complain  if 
it  were  not  for  the  fact  that  the  order  provides  that  they  shall 
be  constructed,  in  part^  at  least,  on  his  land.  As  all  the  parts 
of  the  decree  affecting  this  particular  matter  are  inseparably 
blended,  the  whole  clause  must  be  struck  out,  and  the  decree 
be  so  remodelled  as  to  award  an  unconditional  injunction. 

The  judgment  is  reversed  upon  the  appellee's  assignment 
of  cross-errors,  and  affirmed  upon  the  appellants' assignment 
of  errors.  The  trial  court  is  instructed  to  modify  the  decree 
as  herein  indicated,  and  to  proceed  in  accordance  with  this 
opinion.  . 

Filed  April  6, 1892. 


No.  15,769. 

Linder  v.  Sif  ith. 

Plbadivo.— Co>np^tn<. — If  the  plaintiff  is  entitled  to  any  snbstantial  re> 
lief,  on  the  facts  stated  in  his  complaint,  a  demorrer  thereto  should  be 
overraled.  i 

From  the  Madison  Circuit  Court. 

W.  A,  KiUinger  and  L,  M.  Schwinn^  for  appellant. 
J".  IF.  Loveit  emd^S.  M.  Keltner,  for  appellee. 

Coffey,  J. — This  was  an  action  in  the  Madison  Circuit 
Court  to  recover  a  personal  judgment  for  material  furnished 
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and  work  and  labor  done  aod  performed  in  the  construction 
of  a  cist^n. 

Coupled  with  the  allegations  necessary  to  the  recovery  of 
a  personal  -judgment  were  allegations  seeking  to  foreclose  a 
mechanic's  lien. 

The  court  overruled  a  demurrer  to  the  complaint,  and  this 
ruling  is  the  only  one  discussed  by  counsel  in  their  briefs. 

The  court  did  not  err  in  this  ruling. 

Independent  of  the  right  to  a  mechanic's  lien  the  com- 
plaint was  good  as  an  action  for  a  personal  judgment.  If  a 
plaintiff  is  entitled  to  any  substantial  relief  on  the  facts 
stated  in  his  complaint,  a  demurrer  thereto  should  be  over- 
ruled.    Howe  V.  Dibbkj  45  Ind.  120. 

Judgment  affirmed. 

Filed  April  8, 1892. 
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COHTBAOT — InUrpreMion  cf, — When  the  Contract  and  the  terms  of  the 
entire  instrament  taken  together  show  conclosiyelj  that  the  wrong 
word  has  been  used  through  inadyertence,  it  is  the  dutj  of  the  court  to 
interpret  the  contract  according  to  the  manifest  intention  of  the  par- 
ties, and  to  instruct  the  jury  accordingly. 

From  the  Marion  Superior  Court. 

O.  W.  Spahvy  for  appellant. 

E,  jP.  Ritter  and  X.  RiUer,  for  appellee. 

McBbide,  J. — The  appellant  and  the  appellee  Charles  E. 
Merrifield  were  engaged  in  business  as  partners.  The  part- 
nership was  dissolved  by  mutual  consenf^  and  the  terms  of 
the  dissolution  were  evidenced  by  a  written  contract,  which 
was  executed  in  duplicate. 
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This  suit  was  brought  by  the  appellant,  on  the  oontract,  al- 
leging failure  on  the  part  of  the  appellee  to  perform  certain 
of  its  conditions.  A  copy  of  the  contract  was  filed  with  the 
complaint  as  an  exhibit.  -  The  copy  thus  filed  contained  the 
following : 

'^  It  is  further  understood  and  agreed  that  the  party  of  the 
first  part  shall  have  all  the  assets  of  the  firms  of  Russell  & 
Merrifield  and  C.  E.  Merrifield  &  Co.  (for  and  in  consider- 
ation of  the  covenants  hereinbefore  set  forth  by  him  faith- 
fully to  be  performed),  excepting  as  hereinbefore  mentioned, 
and  that  he  (the  party  of  the  second  part)  shall  pay  all  the 
indebtedness  of  the  firms  of  Russell  &  Merrifield  and  C.  E. 
Merrifield  &  Co.,  except  as  hereinbefore  set  forth." 

The  appellee,  with  other  pleadings,  filed  a  plea  of  non  eat 
factumy  denying  the  execution  of  the  contract  thus  set  forth. 
He  also  filed  a  cross-complaint,  based  upon  the  same  con- 
tract, and  filed  with  it,  as  an  exhibit,  a  copy  of  the  contract. 
The  copy  thus  filed  was  precisely  like  that  filed  by  the  ap- 
pellant, except  that  in  the  portion  above  quoted  the  word 
"  second  "  is  used  instead  of  "  first,"  making  it  read :  "  It 
is  further  understood  and  agreed  that  the  party  of  the  second 
part  shall  have  all  the  assets,"  etc.,  a  difference  of  but  one 
word,  but  a  very  material  diflFerence. 

The  court  instructed  the  jury  that  the  two  contracts  were 
in  ^'  legal  efiect  one  and  the  same  contract,"  saying  to  them, 
in  sobstance,  that  the  law  interpreted  them  alike. 

The  appellant^s  counsel  contends  that  this  action  of  the 
court  was  erroneous.  This  is  the  only  error  discussed.  We 
do  not  deem  it  necessary  to  state  the  grounds  upon  which  he 
bases  his  contention,  nor  to  follow  his  argument.  His  posi- 
tion and  his  arguments  are  alike  ingenious,  but  unsound. 
The  object  of  the  litigation  was  to  determine  and  enforce  the 
rights  of  the  parties  under  a  contract. 

The  question  to  be  first  answered  was,  what  was  the  con- 
tract? Upon  this  the  parties  were  agreed  except  as  to  one 
word.     The  reading  of  the  contract  made  it  clearly  apparent 
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that  the  intention  of  the  parties  was  that  the  '*  party  of  the 
second  part ''  should  have  the  assets  referred  to ;  indeed,  the 
very  sentence  in  which  the  disputed  word  occurs  contains 
self-contradictory  provisions  if  it  be  read  *'  party  of  the  first 
part/* 

In  such  a  case,  when  the  contract  and  the  terms  of  the 
entire  instrument  taken  together  show  conclusively  that  the 
wrong  word  has  been  used^  through  inadvertence,  it  is  the 
duty  of  the  court  to  interpret  the  contract  according  to  the 
manifest  intention  of  the  parties,  and  to  instruct  the  jury 
accordingly. 

The  judgment  of  the  superior  court  is  affirmed. 

Filed  April  8, 1892. 


No.  15,771. 

Smith,  Tbeabubeb,  v.  Rude  Bbos.  Makufactubing  Com- 
pany. 

TAX]S.-^/ftfiin«fum.— A  tax-payer  who  asks  that  the  collection  of  a  tax 
assessment  be  enjoined  must  pay  or  tender  the  sum  rightfully  assessed. 

Same. — Notice, — Heading, — In  an  action  by  a  corporation  to  enjoin  the 
collection  of  a  tax  assessment,  if  the  complaint  contains  no  allegation 
that  notice  of  the  meeting  of  the  board  of  equalization  was  not  giren,  it 
will  be  presumed  that  notice  was  given  according  to  law,  and  where  it 
appears  that  the  board  was  in  session  it  will  be  presumed  that  it  was 
organized  and  convened  according  to  law. 

Sahe.-^  Vcduation  </  Corporate  Stock.— Notice.— SeciiouB  6367,  6368,  B.  8. 
1881,  provide  that  '*  the  auditor  shall  annually,  on  the  meeting  of  the 
county  board  of  equalization,  lay  before  said  board  the  schedule  and 
statement"  required  to  be  made  and  delivered  to  the  assessor  by 
corporations,  and  that  the  '*  board  shall  value  and  assess  the  capital 
stock." 

Hddf  that  this  is  sufficient  notice  to  the  corporation  that  its  capital 
stock  will  be  valued.  The  act  of  March  9th,  1889|  does  not  apply  to 
rach  a  case. 

From  the  Union  Circuit  Court. 
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T.  D,  EvanSf  for  appellant. 
L.  H.  Stanfordy  for  appellee. 

Elliott,  C.  J. — The  appellee  alleges  in  its  complaint  that 
it  is  a  manufacturing  company  incorporated  under  the  laws 
of  this  State ;  that,  on  the  1st  day  of  April,  1889,  its  cap- 
ital stock  was  $80,000,  divided  into  sixteen  hundred  shares 
of  $50  each;  that  it  was  located  and  did  business  in  Union 
county ;  that  as  part  of  its  capital  stock  it  owns  a  tract  of 
land  valued  and  assessed  at  $19,000 ;  that,  on  the  25th  day 
of  April,  1889,  one  of  its  ofiBcers  made  out  and  delivered  to 
the  assessor  of  the  proper  township  a  true  and  correct  veri- 
fied statement,  as  required  by  law,  showing  specifically  the 
amount  of  its  capital  stock,  its  name  and  location,  the  amount 
of  capital  stock  authorized,  the  number  of  shares  into  which 
it  was  divided,  and  its  actual  value  on  the  1st  day  of  April, 
1889  ;  that  the  statement  showed  the  amount  of  paid-up  cap- 
ital stock ;  that  the  assessor  made  out  a  schedule  showing 
therein  the  capital  stock  of  the  corporation  ;  that  its  actual 
value  was  $44,000;  that  the  assessor  returned  the  statement 
and  schedule  to  the  county  auditor ;  that,  on  the  17th  day 
of  August,  1889,  the  auditor  laid  the  statement  and  schedule 
before  the  county  board  of  equalization,  then  in  session  ;  that 
the  board  of  equalization  entered  an  order  increasing  the 
valuation  of  the  appellee's  capital  stock  from  $44,000  to 
$80,000 ;.  that  the  auditor,  pursuant  to  that  order,  increased 
the  valuation  of  the  capital  stock  to  $80,000,  and  so  entered 
it  on  the  tax  duplicate  ;  that  taxes  were  assessed  thereon  at 
the  rate  of  $1.84  on  the  $100,  making,  in  the  aggregate,  an 
assessment  of  $662.40 ;  that  a  copy  of  the  duplicate  was  de- 
livered to  the  appellant,  the  county  treasurer,  who  threatens 
to  collect  the  assessment;  that  neither  the  appellee  nor  any 
of  its  stockholders  was  given  notice  of  an  intention  to  change 
the  valuation  of  appellee's  capital  stock. 

The  complaint  is  bad,  for  the  reason  that  it  does  not  offer 
to  pay  the  taxes  on  the  amount  of  capital  stock  it  admits  to 
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be  subject  to  taxation.  It  has  often  been  decided  that  a  tax- 
payer  who  asks  that  the  collection  of  a  tax  assessment  be  en- 
joined  must  pay^  or  tender^  the  sum  rightfully  assessed.  Mor- 
riaon  v.  Jacoby,  114  Ind.  84^  and  authorities  cited ;  City  of 
Logansport  v.  Gaae,  124  Ind.  254 ;  Hewett  v.  Fenstamaker, 
128  Ind.  315;  Board,  do.,  v.  DaUey,  115  Ind.  360;  OUy  of 
South  Bend  v.  Univeraityj  etc.,  69  Ind.  344. 

The  decision  in  Hyland  v.  Brazil^  etc.,  Co.,  128  Ind.  335, 
does  not  oppose  the  doctrine  stated.  In  that  case  it  was  held 
that  no  tender  was  necessary,  because,  upon  the  admitted 
facts,  the  property  against  which  the  assessment  was  sought 
to  be  enforced  was  not  subject  to  taxation.  In  the  case  re- 
ferred to  the  earlier  cases  were  fully  and  strongly  approved, 
and  we  can  not,  and  shall  not,  depart  from  the  rule  those 
cases  declare.  In  the  case  before  us  the  capital  stock  was  re- 
turned for  taxation,  and  was  subject  to  assessment,  so  that 
even  if  it  be  true  that  there  was  illegal  action  in  increasing 
the  valuation,  an  injunction  will  not  lie  unless  the  amount 
assessed  upon  property  conceded  to  be  subject  to  taxation  is 
paid  or  tendered.  The  rule  is  a  just  and  salutary  one,  and  is 
not  to  be  restricted  or  limited  ;  but,  on  the  contrary,  is  to  be 
extended  so  as  to  coerce  the  taxpayer  who  asks  equity  to  do 
equity,  by  compelling  him  to  pay  or  tender  all  taxes  due 
upon  property  owned  by  him  that  is  subject  to  taxation. 
Hyland  v.  Central,  etc.,  Co,,  129  Ind.  68. 

Public  o£Scers  are  presumed  to  do  their  duty,  and  as  there 
is  in  the  complaint  before  us  no  allegation  that  notice  of  the 
meeting  of  the  board  of  equalization  was  not  given,  we  must 
assume  that  it  was  given  according  to  law.  And  so,  too,  we 
must  assume  that  as  the  board  was  in  session,  it  was  organ- 
ized and  convened  as  the  law  requires.  There  was,  there- 
fore, a  legal  tribunal  in  lawful  session. 

The  statute  provides  that  cor[)orations  shall  make  out  and 
deliver  to  the  assessor  a  sworn  statement,  and  that  the  as- 
sessor shall  schedule  the  property  described  in  the  statement. 
Sections  6357,  6358,  R.  S.  1881.     It' also  provides  that  the 


NOVEMBER  TERM,  1891.  163 

Smith,  Treasurer,  v.  Rude  Bros.  Manufacturing  Company. 

statement  and  schednle  shall  be  delivered  to  the  county  au- 
ditor, and  that  *^  the  auditor  shall,  annually,  on  the  meeting 
of  the  county  board  of  equalization,  lay  before  said  board 
the  schedule  and  statement.'^  This  provision  of  a  public 
law  conveys  notice  to  the  corporation  making  the  statement 
that  its  statement  will  be  laid  before  the  board,  thus  inform- 
ing it  that  action  will  be  taken  by  the  board.  Nor  does  the 
statute  stop  at  this  point,  for  it  further  provides  that  ''  Said 
board  shall  value  and  assess  the  capital  stock  of  such  com- 
panies or  associations  in  the  manner  provided  in  this  act.'' 
Section  5358,R.  8.1881.  There  is,  therefore,notice  to  the  cor- 
poration that  its  capital  stock  is  to  be  valued  by  the  board,  and 
that  its  valuation — the  valuation  of  the  corporate  officers — 
is  not  final  or  controlling.  The  statute  fixes  the  time  of  the 
meeting  of  the  board,  and  hence  the  corporation  has  notice 
when  and  by  whom  the  valuation  upon  its  capital  stock  will 
be  made.  The  doctrine  of  Kuntz  v.  Sumption,  117  Ind.  1,  is, 
we  are  satisfied,  the  true  one,  but  it  has  no  application  to 
such  a  case  as  this,  as  was  shown  in  Hyland  v.  Central,  etc.y 
Co.,  supra. 

The  act  of  March  9th,  1889,  does  not  apply  to  assessments 
against  corporations  as  fully,  at  least,  as  it  does  to  assessments 
against  natural  persons.  Elliott's  Supp.,  section  2127.  That 
act  requires  notice  to  taxpayers  in  cases  where  assessments 
made  by  assessors  are  to  be  revised,  or,  possibly,  where  dis- 
tinct articles  of  property  are  added  to  a  list  returned  by  a 
corporation.  It  does  not,  at  all  events,  fully  apply  to  such  a 
case  as  the  one  before  us.  That  statute  provides  that  the  board 
'*  shall  also  have  power  to  equalize  the  valuation  made  by 
assessors,  either  by  adding  to  or  deducting  from  their  val- 
uations," and  it  is  but  just  to  require  notice  where  a  valua- 
tion once  effectively  made  is  to  be  changed.  In  the  case  of 
the  valuation  of  the  capital  stock  of  a  corporation  of  the 
class  to  which  the  appellee  belongs,  the  board  makes  no 
change  or  revision.  It  makes,  in  fact,  the  original  and  ef- 
fective valuation.   Until  it  acts  there  is  no  final  original  val- 
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nation  of  corporate  capital  stock.  The  list  of  the  corpora* 
tion  and  the  schedule  of  the  assessor  make  no  effective 
valuation  ;  they  simply  convey  information  to  the  board,  and 
that  tribunal  makes,  as  the  corporation  must  know,  valuation 
of  the  corporate  property  original  and  effective.  It  is  pos* 
sibly  true  that  inaction  by  the  board  is  to  be  regarded  as' an 
approval  of  the  valuation  made  by  the  corporation  and  the 
assessor,  but  if  the  boarii  does  take  action  on  the  statement 
and  schedule,  its  action  fixes  the  assessment.  The  board  in 
such  a  case  does  not  act  as  an  appellate  or  revisory  body; 
but,  on  the  contrary,  its  action  is  purely  original.  The  cor- 
poration must  know,  as  matter  of  law,  that  until  the  board 
does  act  there  is  no  effective  valuation  or  its  corporate  stock, 
and,  consequently,  must  know  that  there  can  be  neither 
change  nor  revision,  for  until  the  board  makes  a  valuation, 
there  is  nothing  to  change  or  revise.  It  is  far  otherwise  with 
a  natural  person.  In  the  case  of  a  natural  person  the  board 
makes  no  original  valuation ;  its  duty  is  to  revise  and  re- 
view. A  natural  person  can  not  be  held  to  take  notice  with- 
out lawful  information  that  the  board  will  change  the  valua- 
tion made  by  him,  whereas  a  corporation  knows  that  there  is, 
and  can  be,  no  final  original  valuation  of  its  capital  stock 
until  the  board  of  equalization  makes  it  as  the  law  directs; 
it  knows,  indeed,  that  its  statement  must  go  before  the  board 
of  equalization,  must  be  acted  upon  by  that  body,  and  that 
until  that  body  does  act,  or  approves  by  inaction,  there  is 
neither  an  effective  original  assessment,  nor  a  complete  val- 
uation of  its  capital  stock. 

It  is  quite  clear  that  the  complaint  does  not  state  a  cauae 
of  action. 

Judgment  reversed. 

Filed  April  8, 1892. 
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No.  15,667. 

The  Travellebs'  Insurance  Company  v.  Martin.      ^_M 

Tracuck.— Sufficiency  of  Pleading, — Beview  on  AppeaL — Where  a  demurrer 
to  a  paragraph  of  a  complaiDt  is  overruled,  but  plaintiff  amends  it  be- 
fore jpdgment,  the  defendant  can  not  question  the  sufficiency  of  the 
original  paragraph  on  appeal. 

Taxes. — Quieting  TUU, — Tax  Deed. — Description, — In  an  action  to  quiet  title 
hj  the  holder  of  a  tax  deed,  the  provision  of  the  act  of  1881  (Elliott's 
Supp.y  section  2143),  that  if  the  plaintiff's  title  is  invalid,  the  amount 
due  shall  be  ascertained  and  the  lien  declared  and  foreclosed,  applies 
as  well  to  a  defect  in  the  description,  as  to  any  other  defect  in  the  steps 
necessary  to  pass  a  valid  title,  and  proof  of  the  misdescription  may  be 
made  without  special  allegation  of  the  misdescription. 

Same. — Imperfeet  Deacription  of  Land. — Lden  for  Taxes  not  D^eated  Thereby, 
— While  an  imperfect  description  of  the  land  in  a  tax  deed  will  defeat 
the  title,  yet  it  will  not  defeat  the  lien,  if  the  purchaser  can  show  what 
property  was  intended  to  be  taxed. 

Same. — InitretL — Where  the  State's  lien  for  taxes  has  been  transferred  to 
the  purchaser,  and  a  deed  has  been  issued,  interest  is  computed  at 
twenty  per  cent,  per  annum.    Elliott's  Snpp.,  section  2143. 

From  the  Cass  Circuit  Court. 

/.  C  Nelson  and  Q.  A,  MyerSy  for  appellant. 
M.  Winfield,  D.  D.  Dykeman,  W.  T.  Wilson  and  G.  0.  Ta- 
boTy  for  appellee. 

Olds,  J. — The  appellee,  in  this  case,  filed  her  complaint  in 
two  paragraphs,  against  the  appellant.  The  first  paragraph 
was  to  quiet  title,  and  the  second  to  recover  possession  of  the 
real  estate. 

The  appellant  demurred  to  the  second  paragraph  of  the  com- 
plaint, which  demurrer  was  overruled,  and  exceptions  were 
reserved.  After  the  ruling  on  the  demurrer  and  before  judg- 
ment^ the  court  permitted  the  appellee  to  amend  her  com-  ' 
plaint.  Counsel  for  appellant  discuss,  with  much  earnest- 
ness, the  sufficiency  of  the  second  paragraph  of  the  com- 
plaint, as  it  was  at  the  time  of  the  ruling  on  the  demurrer, 
and  before  it  was  amended.     There  is  noqnestiob  before  this 
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court  upon  this  ruliug.  The  complaint  being  afterwards 
amended,  the  amended  paragraph  supplanted,  and  took  the 
place  of  the  original  paragraph.  The  court  had  the  right  to 
allow  the  amendment.  StaUf  ex  rel,,  v.  Hay,  88  Ind.  274; 
Kennedy  v.  Anderaony  78  Ind.  151 ;  section  396,  R.  S.  1881 ; 
Bums  V.  Fox,  113  Ind.  205  ;  Beaver  v.  North,  107  Ind.  544; 
Town  of  Martinsville  v.  Shirley,  84  Ind.  546. 

The  appellee  was  a  purchaser  at  tax  sale,  and  had  taken 
out  a  deed  in  pursuance  of  her  purchase,  and  there  was  a  re* 
covery  by  the  appellee  for  the  amount  due  her,  and  a  lien 
declared  upon  the  land,  and  a  decree  of  foreclosure  entered. 

The  land  in  controversy  was  owned  by  one' Williamson 
Dunn,  at  the  time  of  the  assessment  for  taxation,  and  was 
sold  as  his  land. 

The  complaint  describes,  by  a  valid  description,  the  land 
owned  by  Dunn  at  the  time  of  the  assessment,  and  makes  no 
averment  as  to  the  description  by  which  it  was  assessed  and 
entered  upon  the  tax  duplicate,  or  tax  certificate,  or  deed. 

It  is  earnestly  contended  that  under  no  rule  of  law  with- 
out proper  averments  in  the  complaint,  could  it  be  shown 
that  the  lands  assessed  as  the  lands  of  Dunn,  and  sold  by  a 
different  and  imperfect  description,  were  the  same  lands  des- 
cribed in  the  complaint.  In  other  words,  that  the  appellee 
could  not  recover  the  taxes  paid  with  penalty,  and  have  a  lien 
declared  and  foreclosed,  unless  the  description  in  the  tax  deed 
and  of  record  corresponded  with  the  description  in  the  com- 
plaint, and  the  sale  declared  invalid  on  account  of  some  other 
defect;  that  if  the  description  of  record  upon  which  the 
sale  was  based,  and  in  the  deed,  was  imperfect  and  different 
from  that  set  out  in  the  complaint,  there  must  be  allegations 
to  that  effect  in  the  complaint  to  admit  the  proof.  It  must 
be  remembered  that  the  statute,  section  2143,  Elliott's  Sup- 
plement, providing  that  in  actions  to  quiet  title  in  sach 
cases,  ^'  if,  upon  the  hearing  of  such  cause,  it  shall  appear 
that  the  complainant's  title  was  or  is  invalid  for  any  cause, 
such   suit   shall   not   be   dismissed   by  the  court,  bat   the 
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court,  in  cases  where  the  tax  was  due  and  unpaid,  shall  as- 
certain the  full  amount  of  taxes  and  lien  which  the  State  had 
in  such  land/'  etc.,  and  order  the  same  sold  therefor^  is  an 
innovation  on  the  rules  of  pleading  and  practice.  The  pro- 
viso that  the  proceedings  in  such  case0  shall  be  conducted  in 
the  same  manner,  as  near  as  may  be  practicable,  in  conformity 
with  the  practice  in  cases  of  foreclosure  of  mortgages,  does  not 
require  any  amendment  to  the  complaint,  but  relates  to 
the  condacting  of  the  proceedings,  to  the  evidence  and  decree. 
There  is  no  provision  of  the  statute  requiring  any  amend- 
ment to  be  made  to  the  complaint  to  quiet  title  in  such  a 
case,  or  that  it  shall  contain  other  or  different  averments 
from  those  necessary  in  the  ordinary  complaint  to  quiet  title, 
and  the  statute  expressly  provides  that  if  the  complainant's 
title  was  or  is  invalid  for  any  cause,  the  amount  due  shall 
be  ascertained  and  the  lien  foreclosed.  This  applies  as  well 
to  a  defect  in  the  description,  as  to  any  other  defect  in  the 
steps  necessary  to  pass  a  valid  title.  It  was  proper  to  make 
the  proof  under  the  allegations  of  the  complaint.  Jones  v. 
Foley,  121  Ind.  180. 

It  is  next  urged  and  ably  supported  by  the  argument  of 
counsel  for  the  appellant,  that  the  sale  is  void  and  ineffectual 
to  transfer  the  lien  of  the  State  to  the  purchaser,  for  the  rea- 
son, that  the  description  is  so  imperfect  as  that  it  does  not 
describe  the  land  with  reasonable  certainty,  and  that  appel- 
lee's money  must  be  refunded  out  of  the  county  treasury, 
and  this  presents  the  principal  and  important  question  in 
the  case. 

The  policy  of  the  tax  law  is  to  secure  revenues  to  carry 
on  the  affairs  of  government,  and  that  all  property  shall 
bear  its  proportion  of  the  burden  of  taxation ;  and  this  policy 
and  object  of  the  law  will  not  be  defeated  by  a  failure  of 
the  proper  officers  to  enter  a  perfect  description  of  the  prop- 
erty of  record,  and  carry  such  description  through  all  the 
proceedings,  in  case  of  a  sale  of  the  same  for  taxes.  The 
State  has  a  like  lien  on  all  real  estate  for  its  proportion  of 
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taxes.  A  defective  description  will  be  ineffective  to  convey 
title,  but  not  to  transfer  the  lien  of  the  State  to  the  pur- 
chaser. 

The  question  of  the  sufficiency  of  a  description  of  land  to 
transfer -the  lien  has  repeatedly  been  before  this  court,  and 
it  may  now  be  said  to  be  the  settled  law  of  this  State,  as 
stated  in  StaUy  ex  reL,  v.  Oasteel,  110  Ind.  174  (186),  that 
^^an  insufficient  description  of  the  land  will  defeat  the  title, 
but  will  not  defeat  the  lien.  The  lien  will  bold  if  the  pur- 
chaser can  show  what  property  was  intended  to  be  taxed, 
but  the  title  will  not  pass  if  the  description  is  defective.'^ 
See  authorities  collected  and  cited  in  State,  ex  re/.,  v.  Casteel, 
supra.  This  same  rule  has  been  adhered  to  and  stated  as 
the  law  in  subsequent  decisions  of  this  court.  3Iorrison  v. 
Jacoby,  114  Ind.  84;  MiUihan  v.  City  of  Lafayette,  118  Ind. 
323;  Ball  v.  Barnes,  123  Ind.  394;  City  of  Logansport  v. 
Case,  124  Ind.  254. 

The  sections  of  the  statute  relating  to  and  governing  the 
question  presented  in  this  case  are  so  fully  set  out,  discussed 
and  construed  in  the  decisions  which  we  have  cited,  that  no 
good  purpose  can  be  subserved  by  again  setting  them  out, 
and  adding  additional  views  in  support  of  the  construction 
placed  upon  them.  We  regard  the  decisions  as  harmonious 
and  have  no  disposition  to  depart  from  the  construction 
placed  upon  the  statute  in  such  decisions,  and  we  are  only 
called  upon  in  this  case  to  apply  the  principles  laid  down  in 
the  decisions  cited. 

It  was  the  intention  of  the  law  in  relation  to  the  assess- 
ment and  collection  of  taxes,  that  there  should  be  an  in- 
centive on  the  part  of  property-owners  to  pay  their  taxes, 
and  upon  a  failure  so  to  do,  that  a  penalty  should  attach 
which  they  would  be  compelled  to  pay,  and  there  has  been 
a  growing  tendency  to  fix  with  more  certainty  the  lien  upon 
the  property,  and  to  remove  all  technicalities  by  which  the 
property-owner  might  defeat  a  recovery  for  the  taxes  and 
penalties  assessable  against  his  property  as  its  proportion  of 
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the  revenue  necessary  to  carry  on  the  affairs  of  the  govern- 
ment. With  this  view  the  statute  was  enacted  providing^ 
that,  if  the  purchaser  failed,  for  any  cause,  in  his  right  to  re- 
cover in  an  action  to  quiet  his  title,  he  should  in  the  same 
action^  without  liability  for  costs  or  amendment  of  plead- 
ings, or  an  adjustment  of  the  issues,  recover  a  judgment  for 
the  amount  of  the  taxes  paid  by  him,  together  with  penal- 
ties, and  have  a  lien  declared  and  foreclosed.  Every  land- 
owner knows  that  he  is  liable  for  taxes  upon  his  land,  and  that 
it  should  be  assessed  and  entered  upon  the  books  of  the  au- 
ditor and  treasurer  of  the  county  It  is  his  duty  to  look 
after  the  assessment  of  his  property  and  see  if  the  assess- 
ment is  regular,  and  his  land  properly  entered  upon  the 
books  and  pay  the  lawful  taxes  when  due,  instead  of  seek- 
ing some  method  by  which  he  can,  by  reason  of  a  technically 
defective  description,  avoid  the  payment  of  his  just  portion 
of  the  expense  of  a  government  in  which  he  is  equally  in- 
terested with  others.  The  rule  established  and  fixed  by  the 
many  decisions  of  this  court  that  the  lien  will  hold  if  the 
purchaser  can  show  what  property  was  intended  to  be  taxed 
is  but  a  salutary  and  just  one.    ' 

In  this  case  there  are  two  tax  deeds,  in  one  a  tract  of  land 
18  described  as  '^  the  south  part  of  the  north  part  of  lot  five 
^5),  in  Burrow's  Reserve,  in  township  twenty-seven  (27), 
north  of  range  one  (1)  east,  containing  forty  (40)  acres  more 
or  less."  In  the  other  the  description  is:  "Part  of  lot 
number  six  (6),  Burrow's  Reserve,  township  twenty-seven 
(27),  north  of  range  number  one  (1)  east,  containing  eighty 
(80)  acres  more  or  less."  In  the  certificates  the  description 
is  abbreviated,  giving  the  number  of  acres  definitely  as  40 
and  80,  and  as  sold  in  the  name  of  Williamson  Dunn.  The 
tracts  appear  upon  the  duplicate  in  the  name  of  Willianison 
Dunn,  described  in  the  same  manner,  giving  a  definite  num- 
ber of  acres,  one  tract  of  40  and  the  other  80  acres.  It 
then  appears  of  record  that  Williamson  Dunn  is  charged 
upon  the  tax  duplicate  with  and  he  is  assessed  for  the  taxes 
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OD  40  acres^  being  part  of  lot  5,  and  with  80  acres,  a  part 
of  lot  6.  If  he^  in  fact,  owned  the  40  and  80  acre  tracts^a 
part  of  these  lots  6  and  6,  in  township  27,  range  1,  it  is  just 
and  right  that  he  should  pay  the  taxes  upon  them,  and  if  he 
neglected  to  do  so,  and  they  were  sold  and  it  can  be  shown 
by  the  purchaser  what  land  was  intended  to  be  taxed,  and 
the  purchaser  furnishes  a  definite  description,  there  is  no  just 
reason  why  the  land  should  not  be  liable  for  the  taxes  and 
subject  to  the  lien  the  same  as  if  it  had  been  properly  de- 
scribed in  all  6(  the  proceedings  and  upon  all  the  books. 
Dunn,  in  fact,  owned  the  land,  it  was  liable  for  taxes,  it  was, 
in  fact,  assessed.  Dunn  neglected  to  pay  the  tax,  the  land 
was  sold  and  purchased  by  the  appellee  and  was  not  re- 
deemed ;  a  deed  issued  but  it  was  entered  upon  the  books  by 
an  imperfect  description,  and  this  imperfect  description  was 
carried  through  all  of  the  proceedings.  There  is  no  reason 
why  the  lien  should  not  attach  and  a  definite  description  be 
furnished  and  the  lien  be  foreclosed  the  same  as  if  it  had 
been  definitely  described.  This  is  trile  notwithstanding  there 
may  have  been  a  mistake  in  the  number  of  the  lot  in  which 
the  40  or  80  acre  tract  was  situated  as  contended.  It  is  simply 
an  error  in  the  description.  Where  a  man  owns  80  acres  of 
land  in  a  township,  and  it  is  assessed  and  his  name  and  the 
number  of  acres  and  the  number  of  the  township  and  range 
are  correctly  entered  upon  the  books  in  the  proj>er  office,  but 
otherwise  the  description  is  indefinite,  there  can  be  no  diffi- 
culty ordinarily  in  showing  what  land  was  intended  to  be 
taxed.  If  this  fact  can  be  shown,  it  is  well- settled  by  the 
decisions  of  this  court  that  the  lien  attaches  and  is  trans- 
ferred by  the  tax  sale  to  the  purchaser.  Many  of  the  de- 
scriptions in  the  decisions  we  have  cited  are  as  indefinite  as 
those  in  the  case  at  bar. 

A  question  is  made  in  regard  to  the  amount  of  recovery. 
The  statute  is  decisive  of  this  question.  Where  a  lien  is 
transferred  to  the  purchaser  and  a  deed  has  issued,  as  in  this 
case,  interest  is  computed  at  twenty  per  cent,  per  annum. 
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This  is  the  plain  wording  of  the  statute.  See  Elliott's  Snpp., 
section  2143;  Oulberison  v.  Munaon^  104  Ind.  451. 

Counsel  contend  that  the  judgment  for  appellees  was  ren- 
dered on  the  second  paragraph  of  the  complaint^  and  that 
the  appellant's  motion  for  judgment  in  its  favor  upon  the 
first  paragraph  ought  to  have  been  sustained.  We  can  not 
assent  to  this  proposition. 

There  is  no  error  in  the  record. 

Judgment  affirmed^  with  costs. 
Filed  April  8, 1892. 


No.  16,882. 

Harbison  et  al.  v.  Bishop  bt  al. 

Wnjfc — Making  tf  by  Penon  under  Ouardianship. — The  adjudication  of 
mental  unsoundness  in  proceedings  for  the  appointment  of  a  guardian 
for  a  person,  while  it  conclusively  establishes  the  fact  of  his  inabili^ 
to  manage  his  estate,  does  not  necessarily  establish  the  existence  of 
Buth  unsoundness  as  would  incapacitate  him  from  making  a  valid 
will. 

Sams. — Appointment  of  Guardian  for  Person. — Evidence  of  Mental  Druotrnd- 
ness. — Burden  tf  Proof — It  is,  however,  prima  fojcit  evidence  of  such 
want  of  mental  power,  and  when  the  validity  of  a  will  is  properly  in 
question,  if  it  is  shown  to  have  been  executed  by  one  under  guardian* 
ship,  the  burden  is  upon  those  who  seek  to  uphold  it  to  show  by  clear, 
explicit  and  satisfactory  evidence  that  at  the  time  it  was  executed  the 
maker  had  the  requisite  degree  of  mental  capacity. 

From  the  Marion  Circuit  Court. 

R.  N.  Lami  and  22.  Hilly  for  appellants. 

J".  S,  Duncan  and  (7.  W.  Smith,  for  appellees. 

McBbide,  J. — Counsel  agree  that  the  only  question  in- 
volved in  this  case  is,  "  Whether  a  person  who  has  been  ad- 
judged to  be  a  person  of  unsound  mind,  at  any  time,  and 
Vol.  131.— 11 


131 

1«1 

144 

403 

145 

101 

145 

658 

146 

309 

162  SUPREME  COURT  OF  INDIANA, 

Harrison  et  aLv,  Bishop  €t  <U, 

for  whom  a  guardian  has  been  appointed^  and  as  to  whom 
such  adjudication  of  mental  unsoundness  has  never  been  set 
aside  in  the  manner  provided  by  statute,  can,  while  such  ad- 
judication  and  guardianship  exist,  make  a  valid  will  devis- 
ing real  estate.'' 

In  view  of  this  agreement  a  very  brief  statement  of  the 
facts  will  suffice. 

In  the  year  1868,  Thomas  Harrison  was,  by  the  common 
pleas  court  of  Marion  county,  duly  adjudged  of  unsound 
mind  and  incapable  of  managing  his  estate.  Thereupon  the 
court  appointed  a  guardian  of  his  person  and  estate  who 
duly  qualified  and  entered  upon  the  discharge  of  the  duties 
of  his  trust.  Harrison  was  never  thereafter  in  any  proceed- 
ing had  adjudged  to  have  regained  soundness  of  mind,  and 
continued  under  guardianship  up  to  the  time  of  his  death. 
March  21st,  1888.  While  thus  under  guardianship,  he  exe- 
cuted a  paper  purporting  to  be  his  last  will  and  testament. 
He  died  in  Marion  county  March  17th,  1890,  and  the  will 
was  offered  for  and  admitted  to  probate  in  the  office  of  the 
clerk  of  the  Marion  Circuit  Court,  and  an  administrator, 
with  will  annexed,  was  appointed,  who  duly  qualified  as  such 
and  is  engaged  in  discharging  the  duties  of  his  trust.  If 
the  will  is  valid  its  effect  is  to  devise  certain  real  estate  in 
Marion  county. 

The  question  thus  presented  was  considered  and,  at  least, 
inferentially  decided  in  the  case  of  Stevens  v.  Stevens^  127 
Ind.  560.  We  see  no  reason  to  change  our  opinion  as  indi- 
cated in  that  case.  However,  the  question  as  now  presented 
to  us  requires  an  express  adjudication  of  the  question,  and 
it  is,  therefore,  proper,  and  perhaps  necessary  that  we  briefly 
review  the  ground. 

Section  2556,  R.  S.  1881,  provides  that  **A11  persons,  cx- 
.cept  infants  and  persons  of  unsound  mind,  may  devise,  by 
last  will  and  testament,  any  interest,  descendible  to  their 
heirs,  which  they  may  have  in  any  land,"  etc. 

Section  2544,  R.  S.  1881,  provides  that  "  The  words  'per- 
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SODS  of  nnsoand  mind/  as  used  in  this  act^  or  any  other 
statute  of  this  State,  shall  be  taken  to  mean  any  idiot,  non 
eompoSy  lunatic,  monomaniac,  or  distracted  person/' 

Section  2546,  B,  S.  1881,  and  the  several  sections  imme- 
diately following,  provide  for  the  appointment  of  a  guardian 
for  a  person  who  is  of  '^  unsound  mind  and  incapable  of 
managing  his  own  estate/' 

The  guardian  thus  appointed  has  the  custody  both  of  the 
person  and  of  the  estate  of  his  ward. 

The  guardianship  terminates  with  the  restoration  to  rea- 
son or  the  death  of  the  ward.     Section  2552,  K.  S.  1881. 

Provision  is  made  for  trying  the  question  of  restoration  to 
reason  of  such  person.     Section  2553,  B.  S.  1881. 

Section  2554,  B.  S.  1881,  provides  that  '^  Every  contract, 
sale,  or  conveyance  of  any  person  while  of  unsound  mind 
shall  be  void.'' 

The  contention  of  the  appellee  is  substantially  as  follows: 
That  after  one  has  been  adjudged  of-  unsound  mind,  and  in- 
capable of  managing  his  estate  and  placed  under  guardian* 
ship,  there  is  an  absolute  incapacity  on  his  part  to  contract,  or 
in  any  other  manner  to  transact  any  business  relating  to  the 
management  of  his  estate ;  that  the  adjudication  in  such  case 
is  conclusive  as  to  his  entire  want  of  capacity  in  that  respect; 
that  his  status  is  thereby  not  only  definitely  fixed,  but  that 
it  thereafter  continues  unchangea  during  the  existence  of 
the  guardianship;  that  although  he  may,  in  fact,  recover  his 
reason,  until  that  fact  has  been  formally  and  judicially  de- 
termined, his  entire  disability  continues;  that  a  person  of 
unsound  mind  can  not  make  a  valid  will,  and  that  a  will  is 
a  form  of  conveyance,*aY)d,  therefore,  embraced  within  the 
terms  of  section  2554,  supra^  and  void  also  for  that  reason* 

Assuming  that  the  appellee  is  entirely  right,  in  so  far  as 
relates  to  the  disability  of  one  of  unsound  mind,  under 
guardianship,  to  transact  any  business  whatever  relating  to 
the  management  of  his  estate,  does  it  necessarily  follow  that 
he  may  not  have  both  the  power  and  the  requisite  capacity 
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to  make  a  valid  testamentary  disposition  of  it?  Does  the 
adjudication  as  to  his  capacity  to  manage  his  estate  neces- 
sarily involve  an  adjudication  that  he  has  not  the  capacity 
to  dispose  of  it  by  will  ? 

The  right  to  make  testamentary  disposition  of  property, 
while,  perhaps,  uniformly  regulated  by  statute,  is  by  no 
means  created  by  statute,  but  is  a  right  common  to  civilized 
people  in  all  ages.  Our  statute,  therefore,  while  regulating 
the  manner  of  exercising  that  right  can  not  be  said  to  confer 
it.  No  statute  in  this  State,  in  terms,  deprives  those  of  un« 
sound  mind  of  the  right  to  make  a  will.  Nevertheless,  a 
person  of  unsound  mind  can  not  make  a  valid  will.  The 
disability,  while  not  directly  declared,  is  a  legitimate  and 
necessary  inference  from  the  language  of  the  statute,  which 
declares  that  all  peraons,  except  infants  and  persons  of  un- 
sound mind,  may  make  wills.  The  intention  of  the  Legis- 
lature to  deny  that  right  to  those  of  unsound  mind  is  plain. 
The  disability  thus  inferentially  declared  does  not  depend 
upon  or  arise  out  of  an  adjudication  of  mental  unsoundnes8| 
but  rests  upon  the  fact  of  mental  unsoundness  regardless  of 
any  adjudication  whatever  upon  the  subject.  One,  in  &et, 
of  unsound  mind  can  not  make  a  valid  will  whether  he  haa 
ever  been  so  adjudged  or  not. 

The  law,  however,  recognizes  degrees  of  mental  unsound- 
ness. Not  every  degree  of  mental  unsoundness  is  sufficient 
to  destroy  testamentary  capacity.  Lowder  v.  Lowder,  68 
Ind.  538;  Burkhart  v.  Gladiah,  123  Ind.  337. 

What  degree  of  mental  capacity  will  suffice  to  empower 
one  to  make  a  valid  will  has  been  frequently  considered  by 
the  courts.  In  Lowder  v.  Lowd^f  supra^  this  court  ap- 
proved an  instruction  to  a  jury  in  the  following  terms :  "  In 
legal  contemplation,  one  who  has  sufficient  mind  to  know 
And  understand  the  business  in  which  he  is  engaged,  who 
has  sufficient  mental  capacity  to  enable  him  to  know  and 
understand  the  extent  of  his  estate,  the  persons  who  would 
natarally   be  supposed   to  be   the   objects  of  his  bounty, 
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and  who  could  keep  these  in  his  mind  loDg  enough  to^  and 
could,  form  a  rational  judgment  in  relation  to  them,  is  a  per- 
son  of  sound  mind.''  This  is  quoted  with  approval  in  Burk- 
hart  V.  Gladiahy  supra^  and  also  in  Durham  v.  Smithy  120 
Ind.  463,  where  the  court  said :  ^'  It  is  evident  that  a  per- 
son might  be  possessed  of  the  requisite  capacity  to  make  a 
will,  as  held  in  Lowder  v.  LowdeVy  supra,  and  yet  have  some 
defect  of  the  mind,''  etc.  Many  other  authorities  might  be 
cited  to  the  same  effect.  It  is  too  plain  for  controversy  that 
one  might  possess  mental  capacity  quite  up  to  or  beyond  the 
standard  thus  established,  and  yet  fall  far  short  of  that  nec- 
essary to  enable  him  to  transact  business  or  manage  his 
estate. 

In  our  opinion,  therefore,  one's  mental  powers  may  be  so 
far  impaired  as  to  incapacitate  him  for  the  active  conduct  of 
his  estate,  justifying  the  appointment  of  a  guardian  for  that 
purpose,  and  yet  he  may  have  such  capacity  as  will  enable 
him  to  direct  a  just  and  fair  disposition  of  his  property 
by  will.  • 

The  adjudication  of  mental  unsoundness  in  proceedings 
for  the  appointment  of  a  guardian  for  a  person^  while  it 
conclusively  establishes  the  fact  of  his  inability  to  manage 
Lis  estate,  does  not  necessarily  establish  the  existence  of 
such  unsoundness  as  would  incapacitate  him  from  making  a 
valid  will. 

It  Is,  however,  prima  facie  evidence  of  such  want  of 
mental  power,  and  when  the  validity  of  a  will  is  properly  in 
question,  if  it  is  shown  to  have  been  executed  by  one  under 
guardianship,  the  burden  is  upon  those  who  seek  to  uphold 
it  to  show  by  clear,  explicit  and  satisfactory  evidence  that  at 
the  time  it  was  executed  the  maker  had  the  requisite  degree 
of  mental  capacity.  Stevenn  v.  Stevens^  supra,  and  cases  there 
cited.  See,  also.  Will  of  Slingery  72  Wis.  22  ;  Wadsworth  v. 
Sharpsteene,  8  N.  Y.  388 ;  Leonard  v.  Leonardy  14  Pick. 
280  (284) ;  In  re  Pendleton's  WUly  5  N.  Y.  Sup.  849. 
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The  circuit  court  having  reached  a  contrary  conclusion 
erred  and  its  judgment  in  reversed,  at  the  costs  of  the  ap- 
pellees. 

Filed  April  7, 1892. 


No.  14,621. 

Boss,  Administbator,  £t  al.  v.  Hobson  et  ai^ 

Venire  de  Novo. —  When  lAes. — A  venire  de  novo  will  be  awarded  only 
when  the  verdict  is  defective  in  form. 

Fbaud. — Beseission  of  Conveyance. —  Value  of  Land  Exehanged.^^In  an  action 
to  rescind  a  conveyance  of  land  procured  by  the  fraudulent  representa- 
tions of  the  defendant,  it  is  not  necessary  to  state  the  value  of  the  land 
conveyed,  though  such  a  statement  is  proper. 

Same. — AUegation  o/  Reliance  on  FraudulerU  EepretentationB. — An  allegation 
that  the  plaintiff  relied  upon  the  representations  of  the  defendant  and 
was  thereby  deceived  is  sufficient  to  withstand  a  demurrer,  without  an 
allegation  that  the  plaintiff  bed  no  information  concerning  them. 

Same. — Relying  on  Slatementa. —  When  Party  May. — A  party  may  rely  upon 
the  statements  made  to  him  by  the  defendant  when  he  is  ignorant  ol 
their  untruthfulness  and  the  subject-matter  is  not  in  the  vicinity  of 
the  place  of  negotiation. 

Same. — Parties, — Person  Holding  TUle  to  Land. — A  person  to  whom  land 
is  conveyed,  in  an  action  for  a  rescission  for  fraud,  is  a  proper  party 
defendant,  though  he  had  no  knowledge  of  the  fraud. 

Same. — Death  of  Defendant. — Substituting  Admintstrator. — If  a  defendant, 
who  is  a  party  to  a  fraudulent  transaction,  die  pending  suit  for  a  re- 
scission, his  administrator  may  he  substituted. 

BAiiE.— 'Evidence.— Admissions. — The  admissions  of  a  defendant,  who  fam- 
ishes the  consideration  to  secure  a  conveyance  of  land  executed  by  the 
plaintiff,  and  who  is  the  real  party  in  interest,  though  the  conveyance 
was  made  to  a  co-defendant,  are  admissible,  in  an  action  to  rescind  the 
conveyance  for  fraud. 

From  the  Clinton  Circuit  Court. 

N.  0.  Ro88y  for  appellant. 

F,  Cooper^  J.  O^Brien  and  C.  C  Shirley y  for  appellees. 

Berkshire,  J. — This  action  was  brought  by  the  appel- 
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lees  to  rescind  an  executed  contract.     The  complaint  is  in 
two  paragraphs,  which  are  not  materially  different. 

The  first  paragraph  alleges  that  the  appellees  were  and 
are  husband  and  wife;   that  the  appellee,  Jesse,  was  the 
owner  of  certain  real  estate  situated  in  Howard  county, 
Indiana;  that  on  the  5th  day  of  November,  1886,  the  ap- 
pellant, George  E.  Ross,  and  one  Oscar  Chandler,  who  was 
in  life  when  this  action  was  brought  (and  a  party  defendant 
thereto)  but  since  deceased,  conspired  and  confederated  to- 
gether to  cheat  and  defraud  the  appellees  out  of  the  title  to  said 
real  estate,  and  pursnant  to  such  fraudulent  purpose  and  in- 
tention, met  at  the  residence  of  the  appellees  upon  the  said 
real  estate  and  represented  to  the  said  Jesse  that  the  appel- 
lants, George  E.  and  Martha  J.,  were  the  owners  of  the  un- 
divided one-third  interest  in  and  to  certain  real  estate  in 
Cass  county,  Indiana,  and  the  appurtenances  thereto  belong- 
ing, consisting  of  a  building  and  apparatus  therein  for  the 
propagation  of  chickens  and  other  domestic  fowls,  the  whole 
of  said  property  belonging  to  the  Logan  Poultry  Company, , 
and  the  said  interest  of  the  said  George  E.  and  Martha  J. 
being  represented  by  forty  shares  of  the  capital  stock  of  said 
company,  of  the  par  value  of  $50  each  ;  that  the  business  of 
the  above  named  company  was  in  successful  operation,  and 
was  prosperous ;  that  the  stock  of  said  company  was  worth 
in  the  market  its  full  par  value ;  that  its  tangible  property 
had  cost  and  was  well  worth  $6,000 ;  that  said  company  was 
free  from  debt,  and  its  property  unincumbered ;  that  imme- 
diately following  the  said  representations,  the  said  Boss  and 
Chandler  proposed   to   exchange   the  interest  of  the  said 
George  E.  and  Mary  J.,  in  said  company  as  represented  by 
said  stock,  for  the  said  real  estate  of  tlie  said  Jesse ;  that  the 
appellees  believing  the  said  representations  to  be  true,  and 
relying  thereon,  and  being  deceived  thereby,  did  on  said  day, 
in  consideration  of  the  sum  of  $100  in  cash  paid  by  said 
George  E.,  and  the  delivery  of  said  forty  shares  of  stock, 
convey  the  said  real  estate  so  owned  by  said  Jesse  by  war- 
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rantj  deed  to  said  Chandler^  who  immediately  executed  a 
quit-claim  deed  therefor  to  said  Martha  J.^  who  at  the  time 
was  the  wife  of  the  said  Greorge  E. ;  that  the  last  named  con- 
veyance was  executed  without  consideration^  and  without 
the  knowledge  of  the  said  Ma^ftha  J. ;  that  at  the  time  said 
representations  were  made^  and  said  conveyance  executed  by 
the  appellees,  the  said  poultry  company  was  wholly  in- 
solvent, and  its  property  encumbered  for  more  than  its  ac- 
tual value,  all  of  which  was  well  known  to  the  said  Geoi^ 
E.  and  said  Chandler;  that  the  business  of  the  said  com- 
pany was  not  and  never  had  been  prosperous,,  and  at  the 
time  said  representations  were  made  it  had  abandoned  its 
business  as  a  losing  and  worthless  enterprise,  and  its  stock 
was  not  worth  the  paper  on  which  the  certificates  thereof 
were  printed ;  that  the  residence  of  the  appellees  when  said 
representations  were  made,  and  said  deed  executed,  waa 
thirty  miles  from  the  city  of  Logansport,  the  home  of  said 
company  and  its  place  of  business ;  that  the  said  George  E. 
was  a  notary  public,  and  although  said  conveyance  was  exe- 
cuted for  his  benefit,  by  his  direction,  that  he  as  notary 
might  take  the  acknowledgment,  the  conveyance  was  exe- 
cuted to  said  Chandler ;  that  as  soon  as  the  appellees  discov- 
ered the  fraud  they  at  once  demanded  a  rescission  of  the 
contract,  and  offered  to  place  the  appellants  in  statu  gtu). 

It  also  appears  by  proper  averments  that  the  consideration 
received  by  the  appellees  was  tendered  in  court  for  the  ben- 
efit of  the  appellants. 

Demurrers  were  addressed  to  both  paragraphs  of  the  com- 
plaint and  overruled  by  the  court  and  exceptions  reserved. 

An  answer  in  general  denial  was  filed,  and  the  appellant, 
Martha  J.,  filed  a  cross-complaint,  alleging  a  fee  simple  own- 
ership of  the  Howard  county  real  estate,  and  demanding 
that  her  title  thereto  be  quieted,  and  that  she  recover  the 
possession  of  said  real  estate. 

The  appellees  addressed  a  demurrer  to  the  cross-complaint, 
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which  was  overruled^  and  thereupon  they  answered  with  a 
genei-al  denial. 

The  cause  was  submitted  to  a  jury  for  trial^  who  returned 
a  special  verdict;  and  after  unsuccessfully  moving  for  a 
venire  de  novo,  and  for  judgment  on  the  special  verdict,  the 
appellants  moved  for  a  new  trial,  which  latter  motion  was 
overruled,  an  exception  saved,  and  judgment  and  decree  ren- 
dered for  the  appellees. 

The  appellants  assign  errors  jointly  and  severally. 

The  questions  presented  to  which  we  need  refer  in  this 
opinion  arise  out  of  the  rulings  of  the  court  in  overruling 
the  demurrer  tothe  paragraphs  of  complaint,  and  in  over- 
ruling the  motion  for  a  new  trial;  the  verdict  of  the  jury 
was  not  defective  in  form,  and  for  no  other  cause  will  a  writ  of 
venire  de  novo  be  awarded.  Louisville,  etc.,  JR.  W.  Go.  v.  Hart, 
119  Ind.  273;  Bowen  v.  Bwander,  121  Ind.  164;  Hamilton 
V.  Byram,  122  Ind.  283. 

The  complaint  is  not  a  model  pleading,  but  we  think  the 
facts  stated  in  each  paragraph  disclose  a  cause  of  action,  and 
entitle  the  appellees  to  a  rescission  of  the  contract.  One  ob- 
jection to  the  complaint  is  that  it  contains  no  allegation  as 
to  the  value  of  the  Howard  county  land.  Such  an  allega- 
tion would  have  been  highly  proper,  but  it  is  not  a  necessary 
allegation.  If  the  appellees  had  affirmed  the  contract  after 
discovering  the  fraud  alleged,  and  had  brought  an  action  for 
damages  because  of  the  fraud,  then  it  would  have  been  nec- 
essary for  them  to  show  the  difference  between  the  worth  of 
the  property  they  obtained  under  the  contract  when  they  re- 
ceived it,  and  what  it  would  have  been  worth  had  the  repre- 
sentations been  true.  Nysewanderv.  Lovrman,  124  Ind.  584. 

But  as  this  is  a  suit  in  equity  to  rescind  the  contract  which 
was  executed  by  the  parties,  if  the  appellees  are  otherwise 
entitled  to  have  undone  all  that  was  done  because  of  the 
contract,  the  value  of  the  real  estate  conveyed  by  them  is  a 
matter  of  no  consequence,  as  a  rescission  only  restores  them 
to  their  former  position. 
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That  the  real  estate  which  the  appellees  conveyed  to  the 
appellant,  Martha  J.,  is  of  some  value^  clearly  appears  bj 
the  averments  of  the  complaint.  It  consists  of  seventeen 
acres  and  a  fraction  of  land,  and  upon  it  the  appellees  made 
their  home^  and  the  consideration  which  the  appellants  paid 
therefor  was,  cash  $100,  and  the  said  forty-six  shares  of 
stock  in  the  poultry  company,  estimated  at  f  2,000. 

But  it  is  further  contended  that  there  is  no  allegation  to 
be  found  in  the  complaint  that  the  appellees  were  uninformed 
as  to  the  facts  to  which  the  alleged  representations  of  the 
appellant,  George  E.  and  Chandler,  related. 

It  is  true  that  there  is  no  such  allegation  in  terms,  but  it 
does  appear  that  the  appellees  relied  upon  the  representa- 
tions  made  and  were  deceived  thereby,  and  these  allegations 
are  wholly  inconsistent  with  knowledge  on  their  part.  If 
the  allegation  as  made  was  not  satisfactory  to  the  appellants, 
they  ought  to  have  made  a  motion  that  it  be  made  more 
specific. 

But  it  is  further  contended  that  the  appellees  were  not 
justified  in  relying  upon  the  representations  made,  but  should 
have  informed  themselves  before  executing  the  contract,  and 
if  they  have  entered  into  a  contract  which  is  unfortunate  for 
them  it  is  but  the  result  of  their  own  folly. 

What  would  have  been  expected  of  the  appellees,  as  per- 
sons of  ordinary  prudence  and  caution,  had  they  lived  in 
Logansport,  or  in  the  vicinity  of  said  city,  in  ascertaining 
the  value  of  the  poultry  company's  stock  before  executing 
their  conveyance  to  Chandler,  we  need  not  inquire. 

It  appears  that  the  appellees  lived  thirty  miles  away,  and 
that  the  appellant,  George  E.  and  Chandler,  conspired  to- 
gether to  cheat  and  defraud  them  of  their  home,  and  pur- 
suant to  such  evil  purpose  repaired  to  the  home  of  the  ap- 
pellees and  made  the  representations  charged  in  the  complaint 
and  thereby  induced  them  to  execute  the  conveyance ;  the 
information  was  not  near  at  hand  which  would  undeceive 
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the  appellees,  and  this  the  appellant  George  E.  and  Chand- 
ler well  knew  when  they  made  the  representations. 

But  it  farther  appears  that  the  conveyance,  though  exe- 
cuted for  the  benefit  of  the  appellant,  George  E.,  was  by  his 
direction  executed  to  Chandler ;  that  this  suggestion  was 
made  tliat  George  E.  Wright,  as  notary  public,  take  the  ac- 
knowledgment of  the  appellees  to  the  execution  of  the  deed ; 
and  it  is  not  unreasonable  to  presume  that  the  suggestion 
was  prompted  on  purpose  to  obtain  the  deed  while  the  ap- 
pellees were  under  the  influence  of  the  deception  that  had 
been  practiced  upon  them. 

We  are  inclined  to  the  opinion  that  the  appellees  might 
rely  on  the  representations  made,  and  that  the  falsity  thereof| 
as  alleged,  entitled  them  to  a  rescission  of  the  contract. 

The  appellants  were  all  proper  parties,  and  Martha  J.  was 
a  necessary  party.  She  held  the  title  to  the  real  estate  to 
which  the  appellees  were  asking  to  be  restored. 

The  title  having  been  conveyed  to  her  without  her  knowl- 
edge, and  without  any  consideration,  she  was  the  mere  re- 
ceptacle thereof,  with  all  the  consequences  of  the  fraud 
resting  upon  it,  George  E.  and  Chandler  being  the  perpe- 
trators of  the  fraud,  and  the  conveyance  having  been  made  to 
one  of  them  for  the  benefit  of  the  other,  as  alleged,  this  ren- 
dered it  entirely  proper  that  they  be  before  the  court.  And 
Chandler  having  died  during  the  pendency  of  the  action  be- 
fore the  trial  court,  it  was  not  improper  to  make  his  admin- 
istrator a  party  defendant. 

The  court  committed  no  error  in  overruling  the  demurrer 
to  the  paragraphs  of  complaint. 

Counsel  for  the  appellants  mistake  the  fact  when  they 
assert  that  the  first  paragraph  of  the  complaint  does  not 
allege  that  the  conveyance  to  Mrs.  Boss  was  without  consid- 
eration. 

The  appellants  objected  to  a  jury  trial  and  demanded  a 
trial  by  the  court. 

Their  objection  and  request  were  not  confined  to  the  issues 
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joined  in  the  main  action^  but  were  general  and  applied  as 
well  to  the  issues  joined  in  the  cross-action. 

As  disclosed  by  the  cross-complaint^  Mrs.  Ross  held  the 
legal  title  to  the  real  estate,  and  she  by  her  cross-action 
sought  to  have  her  title  quieted  and  to  recover  possession  of 
the  real  estate^ 

The  issues  in  the  cross-action  were  clearly  triable  by  a 
jury,  as  a  matter  of  right,  upon  the  request  of  either  party. 
Triitipo  V.  Morgan^  99  Ind.  269;  Martin  v.  Martin^  118 
Ind.  227  (237.) 

Had  the  appellants'  request  for  a  trial  by  the  court  been 
confined  to  the  issues  joined  in  the  main  action,  and  over- 
ruled, we  are  not  prepared  to  say  that  there  would  not  have 
been  error;  but  as  a  trial  by  the  court  was  insisted  upon  in 
the  cross-action,  as  well  as  in  the  main  action,  the  court 
committed  no  error  in  its  ruling.  And  for  the  reasons  stated 
the  request  for  a  special  finding  was  properly  overruled. 

It  is  the  province  of  a  jury,  when  a  special  verdict  is  de- 
sired, to  find  the  facts  involved  in  the  issues  they  are  called 
upon  to  determine,  and  not  to  state  evidentiary  facts,  nor 
mere  conclusions  of  fact. 

We  have  critically  examined  the  special  verdict  herein  in- 
volved, and  do  not  think  that  it  is  open  to  the  objections 
urged  against  it  by  counsel.  It  follows  very  closely  the  al- 
legations of  the  complaint  and  covers  the  facts  in  issue,  and 
is  unusually  free  from  objectionable  matter  often  found  in 
special  verdicts. 

Certain  evidence  introduced  by  the  appellees  upon  the 
trial  was  objected  to  by  counsel  for  the  appellants,  and  ex- 
ceptions reserved.  Among  other  items  of  evidence  to  which 
objection  was  made,  was  a  certain  mortgage,  and  a  mechanic's 
lien  upon  the  property  of  the  poultry  company,  represented 
in  part  by  the  certificates  of  stock  assigned  to  the  appellees. 
The  objection  to  these  two  items  of  evidence  is,  that  the  ap- 
pellant George  E.  and  Chandler  were  without  knowledge 
of  their  existence  when  they  made  the  representations. 
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There  are  two  sufficient  answers  to  this  objection  : 

1.  When  the  representations  were  made^  the  parties  mak- 
ing them  assumed  that  they  were  true,  and  will  not  be  heard 
to  say  that  they  were  uninformed  as  to  their  truthfulness. 

2.  It  was  a  question  for  the  jury  as  to  whether  or  not  the 
representations  where  known  to  be  &lse  when  made. 

The  next  day  after  the  execution  of  the  deed  by  appel* 
lees^  the  appellee,  Jesse,  went  to  Logansport  and  had  a  con- 
versation with  the  appellant,  (jeorge  E.,  in  regard  to  the 
encumbrances  resting  upon  the  poultry  company's  property, 
and  in  regard  to  other  ^natters  connected  therewith. 

The  objections  offered  to  this  testimony  are  that  George 
£.  was  but  the  agent  of  Chandler,  and  that  any  statement 
made  by  him  after  the  contract  was  closed  Was  incompetent 
because  it  was  but  mere  hearsay  testimony,  and  that  it  was 
wholly  immaterial  for  the  reason  that  it  related  to  a  time 
after  the  execution  of  the  contract. 

The  theory  of  the  appellees  was,  and  is,  that  George  E. 
furnished  the  consideration  for  the  conveyance  executed  by 
the  appellees,  and  was  the  real  party  in  interest,  althougl^ 
the  conveyance  was  executed  to  Chandler.  And  as  we  have 
already  intimated,  George  E.  is  a  proper  party  to  the  suit 
because  of  his  relation  to  the  transaction  involved,  and  this 
renders  his  statements  competent  to  be  proven  as  the  admis- 
sions of  a  party. 

The  evidence  was  material  so  far  as  it  related  to  the  en- 
cumb^nces  on  the  property  of  the  poultry  company,  as  it 
tended  to  disprove  the  truthfulness  of  the  representations  al- 
leged in  the  complaint.  And  what  was  said  as  to  Chand- 
ler's financial  condition  was  proper  as  indicating  a  willing- 
ness to  delay  the  appellees  in  discovering  the  fraud. 

The  testimony  of  Mrs.  Hobson,  to  which  objection  was 
made,related  to  the  res  gestce,  and  was  clearly  competent. 

•  Though  Chandler  had  deceased  before  the  trial  his  depo- 
sition was  on  file,  and  had  the  appellees  otherwise  been  in- 
competent witnesses,  this  rendered  them  competent  under 
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the  second  proviso  in  section  498^  R.  S;  1881 ;  but  the  case 
is  not  one  falling  within  the  exception  contained  in  the  first 
proviso  of  this  section. 

No  good  purpose  can  be  accomplished  by  a  discussion  of 
the  evidence  in  this  opinion^  and  hence  it  is  only  necessary 
to  say  that  we  find  upon  a  careful  examination  of  the  record 
that  the  evidence  supports  the  verdict. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  6, 1891 ;  peiitioo  for  a  rehearing  oTermled  April  B,  1891. 


No.  16,157. 

Bbukdaqe  et  al.  v.  Deschleb. 

JuBY. — Advisory, —  Court  may  Disregard  iU  Findings  — In  a  case  of  equity 
jarisdiction  where  the  court  for  its  Information  submits  certain  ques- 
tions of  fact  to  a  jury,  the  court  is  at  liberty  to  disregard  the  answers 
of  the  jury  to  interrogatories,  and  to  render  judgment  in  disregard  of 
the  findings. 

Same. — Insintelioiis  to. — In  cases  where  the  finding  of  the  jury  is  merely 
advisory,  and  in  no  sense  binding  on  the  court,  it  is  doubtful  if  the  re- 
versal of  a  judgment  because  of  instructions  given  to  the  jury  in  any 
such  case  would  be  advisable.  Certainly  not,  where,  as  in  the  case  at 
bar,  the  record  affirmatively  shows  that  the  court  did  not  follow  the 
findings  of  the  jury. 

Special  Finding. —  When  too  Late  to  Bequest, — After  a  general  finding  has 
been  announced  by  the  court,  it  is  too  late  for  a  party  to  request  the 
court  to  make  a  special  finding. 

f'rom  the  Marion  Circuit  Court. 

•7".  8.  Duncan,  G.  IF.  Smith,  N.  Morris,  L.  Newherger^  J. 
B.  Curtis  and  W.  H,  Jordan,  for  appellants. 
i.  Howland  and  D,  W.  Howe,  for  appellee. 

McBbide,  J. — This  was  a  suit  by  the  appellee  against  the 
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appellants,  Brundage,  Trusler,  and  Simpson,  for  specific  per- 
formance of  a  contract  to  assign  a  lease  for  certain  premises 
in  the  citjr  of  Indianapolis.  The  appellant,  Bickley,  waa 
joined  as  a  defendant,  it  being  averred  of  him  that  he  claimed 
some  interest  in  the  terms  of  said  lease,  the  nature  of  which 
the  plaintiff  could  not  state. 
The  parties  answered — 
1.     Bjr  general  denial,  and 

2d.  Bjr  special  answer,  alleging,  in  substance  that  before 
the  issuance  of  the  restraining  order  the  lease  in  qpestion  had 
been  sold  and  assigned  to  the  appellant,  Bickley,  who  pur* 
chased  both  the  lease  and  a  stock  of  goods  at  the  time  in  the 
leased  premises.  That  Bickley's  purchase  was  made  in  good 
fiiith,  for  value,  and  that  he  claimed  to  be  in  possession  and 
to  hold  the  same  as  an  innocent  purchaser,  etc. 
The  appellee  replied  by  a  general  denial. 
Although  the  case  was  of  equity  jurisdiction,  the  court,  for 
its  information,  submitted  certain  questions  of  fact  to  a  jury.. 
The  jury  returned  answers  to  the  interrogatories  submit- 
ted. The  record  shows  that  thereupon  the  cause  was  sub- 
mitted to  the  ^' court  for  final  hearing,  and  finding  upon 
the  evidence'^  theretofore  submitted  to  the  court  and  jury, 
and  that  the  ^^  court,  having  heard  argument  upon  the  evi- 
dence, and  duly  considered  thereon,  and  being  sufficiently 
advised  in  the  premises,  and  notwithstanding  the  answers  of 
the  jury  to  the  interrogatories  submitted  to  them  by  the 
court  for  its  information,  upon  all  the  issues  joined,  finds  for 
the  plaintiff." 

After  the  general  finding  had  been  announced  the  appel- 
lant, Bickley,  asked  the  court  to  make  a  special  finding  of 
the  facts.  The  court  overruled  the  request  on  the  ground 
that  it  came  too  late. 

Judgment  was  rendered  in  favor  of  the  appellee. 
The  assignment  of  errors  is  upon  two  grounds : 
1st.   That  the  court  erred  in  overruling  the  motion  for  new 
trial. 
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2d.  Overruling  motions  to  modify  the  findings  and  judg- 
ment. 

The  first  reason  assigned  for  a  new  trial  is  that  the  decis- 
ion of  the  court  is  not  sustained  by  sufficient  evidence.  There 
was  evidence  tending  to  support  the  finding  on  every  mate- 
rial point,  and  under  our  uniform  practice  we  will  not  inter- 
fere On  that  ground. 

The  second  reason  assigned,  that  the  decision  of  the  court 
is  contrary  to  law  as  it  is  argued,  presents  no  question  not 
embraced  in  the  first  assignment. 

The  third  is,  that  the  court  erred  in  instructing  the  jury. 
As  the  verdict  of  the  jury  in  cases  of  this  character  is  merely 
advisory,  and  in  no  sense  binding  on  the  court,  it  is  doubt- 
ful if  the  reversal  of  a  judgment  because  of  instructions 
given  would  in  any  such  case  be  justifiable.  Certainly  not 
when,  as  in  the  case  at  bar,  the  record  affirmatively  shows  that 
the  court  did  not  follow  the  findings  of  the  jury.  Pence  v. 
Garrison,  93  Ind.  345  (354) ;  Koona  v.  Blanten,  129  Ind. 
383;  Sheets  v.  Bray,  125  Ind.  33. 

Counsel  insist  that  as  the  Legislature  has  provided  for 
calling  a  jury  in  such  cases,  the  court  having  done  so,  and 
the  jury  having  returned  answers  to  interrogatories  covering 
the  entire  issues,  the  court  is  not  at  liberty  to  disregard  them 
and  to  render  judgment  in  disregard  of  the  findings.  They 
say  the  answers  to  interrogatories  ^^  should  be  held  to  remain 
in  the  record,  and  control  the  general  judgment  unless  regu- 
larly set  aside,  and  when  so  set  aside,  the  parties  should  have 
the  same  opportunity  for  a  rehearing,  as  upon  the  granting 
of  a  motion  for  a  new  trial.'' 

The  right  of  a  court  of  chancery  to  cause  a  question  of 
fact  to  be  tried  by  a  jury  for  its  information  is  not  a  new 
right  created  by  the  Legislature.  The  legislative  sanction 
of  this  practice  in  section  409,  R.  S.  1881,  is  merely  a  re- 
cognition or  possibly  restoration  of  the  old  and  time  hon- 
ored practice,  and  the  course  pursued  by  the  court  is  fully 
justified  by  precedent. 
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The  fourth  reason  assigned,  that  the  court  erred  in  over- 
ruling appellant's  motion  to  modify  the  findings  and  judg- 
ment, is  not  argued  and  must  be  considered  waived. 

The  appellant,  Bickley,  assigned  as  a  reason  for  a  new 
trial  the  overruling  of  his  motion  and  request  for  special 
findings.     This  was  not  error.     The  request  came  too  late. 

The  principal  argument  of  counsel  is  addressed  to  the  evi- 
dence, its  sufficiency,  and  the  inferences  and  conclusions 
proper  to  be  drawn  from  it. 

The  argument  is  able,  ingenious  and  forcible ;  but  as  we  are 
precluded  by  the  practice  of  this  court  from  weighing  con- 
flicting evidence,  we  can  not  consider  it.  We  find  no  error 
in  the  record  justifying  a  reversal. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  29, 1892;  petition  for  a  rehearing  oTermled  April  19, 1892. 
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Bailboad. — OyMtrueiion  of, — Dcmages, —  Bight  of  Action,  —  When  and  to 
Whom  it  Aecrues. — Does  not  Descend  to  Heir. — Ansvoer. — In  an  action 
against  a  railroad  company  for  the  assessment  of  damages  occurring  bj 
reason  of  the  construction  of  a  railroad  across  the  lands  of  the  plaintiff, 
which  lands  she  inherited  from  her  father  and  mother,  an  answer  is 
good  which  pleads  facts  showing  that  the  cause  of  action  accrued  long 
prior  to  the  institution  of  plaintiff's  suit,  in  favor  of  the  then  owner 
of  the  lands,  and  that  the  right  to  recover  the  damage  vested  in  him  at 
that  time.  The  right  of  action  accrued  at  the  time  when  the  ancestor 
niight  have  maintained  an  action  for  the  damages  or  instituted  pro- 
ceedings to  have  had  his  damages  assessed.  This  he  could  have  done 
as  soon  as  the  grade  was  completed  through  the  land  connecting  with 
*nd  constituting  one  continuous  road-bed  for  many  miles  on  either  side 
of  the  land  as  shown  by  the  finding  of  facts.    Such  a  right  is  a  chose  ' 

Vol.  131.— 12 
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in  action  and  does  not  descend  to  the  heir  as  an  incident  to  the  real 
estate. 
Same. — Eviienu, —  When  Proper  to  Strike  (hU. — In  such  an  action  it  was 
not  error  for  the  court  to  strike  out  and  take  from  the  consideration  of 
the  juiy  certain  evidence  given  on  the  trial  with  reference  to  the  ad* 
ministration  and  settlement  of  the  estate  of  plaintiff's  father,  the  com- 
plaint proceeding  upon  the  theory  that  the  plaintiff  claimed  the  right 
to  have  the  damages  assessed  on  account  of  being  the  owner  of  the  real 
estate,  and  not  upon  the  theory  that  her  father  owned  the  land  at  the 
time  the  cause  of  action  accrued,  and  that  the  chose  in  action  descended 
to  her  because  she  was  the  only  child. 

From  the  Montgomery  Circuit  Court. 

J,  Wright  and  J,  M.  Seller,  for  appellants. 
T.  F,  Davidaon,  for  appellee. 

Olds,  C.  J. — This  proceeding  was  commenced  by  the  ap- 
pellants, Mary  M.  Harshbarger  and  Jacob  M.  Harsh barger, 
her  husband,  against  the  appellee  for  the  assessment  of  dam- 
ages occurring  by  reason  of  the  construction  of  a  railroad 
across  the  lands  now  owned  by  the  said  appellant,  Mary 
M.,  which  lands  she  inherited  from  her  father  and  mother. 

The  alleged  errors  discussed  are,  that  the  court  erred  in 
sustaining  appellee's  motion  for  judgment  on  the  special 
verdict ;  that  the  court  erred  in  overruling  appellants'  de- 
murrer to  the  second,  seventh,  eighth  and  thirteenth  para- 
graphs of  appellee's  answer ;  and  that  the  court  erred  in 
overruling  appellants'  motion  for  a  new  trial. 

The  facts  found  in  the  special  verdict  are,  that  the  appel- 
lant, Mary  M.  Harshbarger,  is  now  and  was,  on  the  24th  day 
of  April,  1888,  the  owner  in  fee  and  in  the  full  possession  of 
the  tract  of  land  across  which  the  railroad  is  constructed, 
particularly  describing  it ;  that  she  has  been  the  owner  of 
and  in  possession  of  the  same  since  the  year  1876  ;  that  one 
Henry  Myers  was  the  owner  of  said  land  and  in  the  posses* 
sion  of  the  same  continuously  for  more  than  twenty  years 
immediately  prior  thereto  ;  that  Henry  Myers  died  Decem- 
ber 27th,  1875  ;  that  Hannah  Myers,  widow  of  Henry,  died 
January  6th,  1876 ;  that  the  said  appellant,  Mary  M.,  was 
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the  only  child  and  sole  heir  of  the  said  Henry  and  Hannah 
Myers;  that  in  1871  the  Anderson,  Lebanon  and  St.  Louis 
Railroad  Company  surveyed  a  line  of  a  proposed  railway 
over  and  across  said  tract  of  land ;  that  in  1873  said  rail- 
way company  entered  upon  said  lands  and  built  a  grade  upon 
and  across  the  same,  occupying  for  said  purpose  a  strip  of 
land  one  hundred  feet  in  width,  particularly  describing  it; 
that  the  appellee  is  the  successor  of  the  Anderson,  Lebanon 
and  St.  Louis  Railway,  having  become  thd  owner  of  all  its 
rights  and  franchises  by  the  purchase  at  a  foreclosure  sale ; 
that  in  1887  the  appellee  entered  upon  the  said  lands,  and 
said  strip,  and  restored  the  grade  theretofore  existing,  and 
laid  down  its  ties  and  iron  and  has  now,  and  had  at  the  be- 
ginning of  this  proceeding,  a  railroad  fully  completed  and  in 
operation  over  and  upon  said  land ;  that  neither  the  appel- 
lee nor  its  predecessor  ever  obtained  from  Henry  Myers, 
•Hannah  Myers  or  Mary  M.  Harshbarger  any  release  of  the 
right  of  way  over  and  across  said  land  ;  that  neither  the  ap- 
pellee nor  its  predecessor  ever  obtained  from  Henry  Myers  or 
any  owner  or  part  owner  of  said  land  any  lease,  license  or 
permission  to  enter  and  appropriate  said  lands;  that  the 
strip  of  land  so  appropriated  was,  on  the  24th  day  of  Aprils 
1888,  of  the  value  of  $500;  that  the  damages  to  the  residue 
of  said  land  were,  on  said  24th  day  of  April,  1888,  $1,075 ; 
that  no  part  of  said  damages  have  ever  been  paid  or  ten- 
dered to  the  appellant  or  any  person  authorized  to  receive 
the  same;  that  Jacob  M.  Harshbarger  is  the  husband  of  the 
appellant,  Mary  M. ;  that  the  appellee,  the  Midland  Railway 
Company,  has  accepted,  ratified  and  adopted  all' the  acts  of 
its  predecessor  upon,  about  and  concerning  the  lands  in 
question  ;  that  said  grade  was  a  part  of  a  completed  and 
continuous  grade  for  a  distance  of  eighty  miles  on  the  east 
and  seven  miles  on  the  west  of  said  land  ;  th^  Henry  My- 
ers had  knowledge  of  the  said  work  when  it  was  being  done 
and  made  no  objection  to  the  entry  of  said  company  on  said 
lands,  nor  Co  the  construction  of  said  grade,  except  that 
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during  the  time  said  grade  was  being  constructed  said  My- 
ers sent  word  to  the  contractor,  that  unless  the  fences  on  said 
land  were  kept  up  he  would  put  them  off  the  premises. 

The  facts  in  this  special  verdict  show  that  the  Anderson, 
Lebanon  and  St.  Louis  Railroad  Company  entered  upon  the 
land  in  1873,  during  the  lifetime  of  Henry  Myers,  the  then 
owner,  and  constructed  the  grade  of  a  railroad  across  it, 
which  grade  was  a  part  of  a  completed  grade  of  a  railroad 
near  ninety  mil^s  in  length  ;  that  the  company  entered  upon 
the  land,  performed  the  work  and  constructed  and  completed 
the  grade  upon  and  across  the  land,  with  the  knowledge  and 
acquiescence  of  the  then  owner,  Henry  Myers ;  that  the  An- 
derson, Lebanon  and  St.  Louis  Railway  Company  mortgaged 
the  property  of  the  company,  including  the  road-bed,  and 
the  appellee  became  the  owner  of  and  succeeded  to  all  the 
rights  of  the  old  company  by  a  foreclosure  sale. 

We  do  not  think  it  appears  that  there  was  any  abandoning 
of  the  rights  acquired  by  the  old  company,  but  that  the  ap- 
pellee took  possession  by  virtue  of  its  purchase  as  suc- 
cessor to  the  rights  of  the  old  company. 

The  recent  decisions  of  this  court  are  decisive  of  the  ques- 
tions presented.. 

The  cause  of  action  accrued  in  favor  of  Henry  Myers, 
when  the  grade  of  the  road  was  completed  in  1873,  and  he 
might  have  maintained  an  action  for  the  assessment  of  all 
damages  sustained  by  reason  of  the  construction  of  the  road, 
and  the  damages  resulting  from  the  future  operation  of  the 
road  as  well  as  those  accruing  at  the  time  by  reason  of  the 
construction  of  the  grade. 

In  the  case  of  the  Indiana,  etc.,  R,  W,  Co.  v.  Allen,  100 
Ind.  409,  it  is  held  that  where  a  railroad  company  takes  pos- 
session and  builds  its  road  upon  the  lands  of  another,  with- 
out appropriation  or  condemnation  as  the  statute  provides, 
the  damages  then  accrue  to  the  owner,  and  a  subsequent  con- 
veyance of  the  whole  tract  gives  to  the  grantee  no  right  to 
any  damages. 
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We  -do  not  tbiuk  there  was  any  error  in  overruling  the 
demurrers  to  the  answers. 

The  second  paragraph  pleaded  the  facts  showing  that  the 
causes  of  action  accrued  in  1873,  in  favor  of  the  then  owner^ 
Henry  Myers,  and  the  right  to  recover  the  damages  vested 
in  him  at  that  time,  which  right  it  is  said  in  Indiana^  etc., 
i2.  W.  Co,  V.  Allen,  supra,  is  a  chose  of  action,  and  it  would 
not  descend  to  the  heir  as  an  incident  to  the  real  estate,  even 
if  it  were  not  barred  by  limitation.  Sherlock  v.  Louisville, 
etc.,  R.  W.  Cd.,  115  Ind.  22. 

Ekich  of  the  paragraphs  of  answer  was  good  under  the 
holding  in  the  decisions  above  cited. 

The  next  question  discussed  arises  on  the  overruling  of 
the  motion  for  a  new  trial,  and  relates  to  the  exclusion  of 
certain  evidence  by  the  court. 

The  court  stioick  out  and  took  from  the  consideration  of 
the  jury,  the  evidence  given  on  the  trial  with  reference  to  the 
administration  and  settlement  of  the  estate  of  Henry  Myers* 
The  complaint,  we  think,  proceeds  upon  the  theory  that 
there  was  an  original  entry  upon  the  land  by  the  appellee, 
and  a  construction  of  the  railroad  after  the  appellant,  Mary 
M.,  became  the  owner  and  entered  into  the  possession  of  the 
same,  though  there  are  some  averments  which  might  indi- 
cate  that  the  pleader  had  in  mind  that  if  the  claim  for  dam- 
ages accrued  in  favor  of  Henry  Myers  at  the  time  of  the 
original  entry  by  the  Anderson,  Lebanon  and  St.  Louis 
Railroad  Company,  it  would  descend  to  the  heir  as  an  inci- 
dent to  the  land,  or  that  the  heir  would  have  a  right  to  main- 
tain an  action  for  the  damages,  as  the  claim  had  been  omit- 
ted from  the  administration  of  the  estate  of  her  father  and 
motber,  and  such  estates  had  been  fully  settled  and  the  debts 
of  each  fully  paid,  but  we  think  it  is  evident  that  the  case 
proceeded  upon  the  theory  that  the  appellant  claimed  the 
right  to  have  the  damages  assessed  on  account  of  being  the 
owner  of  the  real  estate  and  not  upon  the  theory  that  her 
father  owned  the  land  at  the  time  the  cause  of  action  ac- 
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crued^  and  that  the  chose  in  aotion  descended  to  her  on  ac- 
coant  of  being  the  only  child.  It  is  suggested  by  counsel 
for  appellee  that  the  special  verdict  was  returned  during 
the  January  term  of  the  courts  and  the  motion  for  a  new 
trial^was  not  made  until  during  the  March  term,  and  that 
the  verdict  was  not  returned  upon  the  last  day  of  the  Jan- 
uary term,  nor  was  the  motion  for  a  new  trial  filed  on  the 
first  day  of  the  March  term,  but  we  have  omitted  to  con- 
sider this  objection,  as  in  any  event  there  is  no  error  in  ex- 
cluding the  evidence. 

We  find  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  April  25,  1891. 

On  Petition  for  a  Reheabing. 

Olds,  J. — The  appellee  in  this  case  took  possession  of 
the  right  of  way  previously  graded  through  the  lands  of 
Henry  Myers,  father  of  the  appellant,  Mary  M."  Harshbar- 
ger,  by  purchase  under  a  decree  of  foreclosure  as  successors* 
to  the  rights  of  the  original  company  that  took  possession 
and  graded  the  roadway.  The  damages  accrued  to  Myers 
and  the  right  of  action  existed  in  his  favor  in  his  lifetime. 

It  is  the  settled  law  of  this  State  that  such  right  of  action 
is  not  transferred  to  a  purchaser  of  the  real  estate  by  deed 
of  conveyance  without  a  special  assignment  of  the  right  of 
action  for  damages  for  the  previous  appropriation  by  a  rail- 
road company  of  a  right  of  way.  Sherlock  v.  Louisville,  etc.y 
R.  W.  Go.,  115  Ind.  22;  EvansviUe,  etc.,  R.  R.  Co.  v.  Nye, 
113  Ind.  223. 

If  as  settled  by  thei  decisions  of  this  court  it  is  a  right  of 
action  existing  in  the  owner  at  the  time  of  the  appropria- 
tion, and  the  creation  of  a  right  of  action  separate  and 
distinct  from  the  land,  so  that  the  right  of  action  for  the 
damages  does  not  pass  by  a  conveyance  of  the  land,  it  fol- 
lows as  a  necessary  result,  that  such  right  of  action  does  not 
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descend  to  the  heirs  on  the  death  of  the  ancestor.  Under 
the  decisions  it  is  a  chose  in  action  recoverable  by  the  ad- 
ministrator and  not  by  the  heir. 

The  right  of  action  accrued  at  the  time  when  the  ancestor 
might  have  maintained  an  action  for  the  damages  or  insti- 
tuted proceedings  to  have  had  his  damages  assessed.  This 
he  could  have  done  as  soon  as  the  grade  was  completed 
through  the  lands  connecting  with  and  constituting  one  con- 
tinuous  road-bed  for  many  miles  on  either  side  of  the  land 

as  shown  by  the  finding  of  facts. 

The  finding  of  facts  clearly  shows  such  an  appropriation 

and  use  of  the  land  by  the  railroad  company  in  entering 

upon,  taking  possession  and  grading  as  to  make  it  a  part  of 

one  continuous  road-bed  nearly  one  hundred  miles  in  length 

as  to  clearly  have  given  Henry  Myers,  the  then  owner,  a 

right  to  have  maintained  an  action  for  damages,  or  to  have 

instituted  proceedings  to  have  his  damages  assessed. 

Petition  for  a  rehearing  overruled. 

Filed  April  20, 1892. 


No.  16,702. 
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Survey. — Boundary  Lines, — Evidence  of. — SlaitUe  Construed.  A  snrvej  made 
under  the  proyiaions  of  section  5955,  R.  S.  1881,  is,  during  the  period 
of  three  years  thereafter,  prima  facie  evidence  of  the  comers  and  lines 
established  thereby,  and  after  that  time,  no  appeal  having  been  taken, 
it  becomes  conclusive  evidence  of  the  same. 

£yiDENCB. — Confiici  of. — See  opinion. 

From  the  Brown  Circuit  Court. 

TT.  (7.  Duncan,  for  appellant. 

F.  T.  Hard,  if.  D.  Emig,  R.  L.  Goffey  and  N.  H.  Frank- 
lin, for  appellee. 
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MiLLEB,  J. — ^This  is  a  contest  over  a  disputed  boandaiy 
line,  and  involves  the  title  to  16f  acres  of  land. 

The  case  is  before  us  on  the  weight  of  evidence^  all  other 
questions  being  waived  by  the  failure  of  counsel  for  appel- 
lant to  discuss  them  in  his  brief. 

The  quarter  section  of  land,  which  includes  the  disputed 
territory,  contains  some  sixty-seven  acres  in  excess  of  the 
required  number,  and  each  of  the  parties  claims  a  portion  of 
this  excess.  The  appellant  insists  that  this  excess  should 
be  apportioned  to  each  subdivision  of  the  quarter  section ; 
the  appellee  that  the  excess  should  go  to  the  northern  and 
exterior  tier  of  lots. 

It  seems  that  no  subdivisional  survey  of  this  quarter  sec- 
tion was  made  until  the  year  1883,  when  the  corners  were 
established  by  the  county  surveyor,  at  the  instance  of  the 
appellant.  This  survey  not  having  been  appealed  from,  it 
was  during  the  period  of  three  years  as  between  the  parties 
to  such  survey,  and  all  persons  claiming  under  them,  prima 
fade,  and  after  that  time  conclusive,  evidence  of  the  true 
location  of  such  dividing  line,  so  far  as  that  could  be  de- 
termined by  a  survey.  Section  5955,  B.  S.  1881 ;  Herbsl 
V.  Smith,  71  Ind.  44;  Bigge  v.  Riley,  113  Ind.  208. 

The  appellant  insists  that  this  survey  does  not  affect  the 
title  acquired  by  twenty  years'  adverse  possession  of  the 
land  in  dispute,  by  himself  and  those  under  whom  he  claims 
title* 

Without  discussing,  or  deciding,  the  legal  question  in- 
volved, it  is  sufficient  to  say  that  the  land  in  dispute  was 
wild  and  nnfenced,  and  that  the  fact  of  such  adverse  posses- 
sion was  disputed  by  the  appellee,  and  the  finding  of  the 
court  upon  that  point  can  not,  at  this  time  and  place,  be  suc- 
cessfully controverted. 

The  appellant  also  contends  that  after  the  survey  was 
made,  and  during  the  three  years  allowed  him  for  appeal, 
the  surveyor  who  made  the  survey  dotted  on  the  plat  of  the 
survey  the  line  claimed  by  the  appellant,  and  gave  him  a 
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statement  in  writing  of  the  width|  in  rods^  of  the  disputed 
strip  of  land ;  that  the  appellant  went  to  the  appellee  and 
they  cat  a  grape-vine,  supposed  to  be  a  rod  long,  and  with 
it  measured  off  and  divided  the  excess  of  land;  that  in 
pursuance  of  this  agreement  and  grape-vine  measurement, 
the  appellant  took  possession  of  his  portion  of  the  land  and 
waived  his  right  of  appeal.  We  have  recently  held  that 
such  an  agreement  with  reference  to  a  disputed  boundary 
was  founded  upon  a  sufficient  consideration,  and  enforceable, 
Harton  v.  Bromi,  130  Irid.  113. 

The  appellee,  while  admitting  this  measurement,  denies 
that  it  was  to  settle  the  dispute  as  to  the  boundary  line,  l>ut 
simply  to  ascertain  if  some  trees  about  to  be  cut  were  in  the 
disputed  territory.  The  evidence  upon  this  question  was  con- 
flicting, and  we  can  not  interfere  with  the  conclusion  arrived 
at  by  the  trial  court. 

Judgment  affirmed. 

Filed  April  20, 1892. 


No.  16,471. 
QUAACK  V.  SCHHID  ET  AL. 

Mbchajtic^s  Lekn. — Fumishing  MatertaL — NoHee. — Sufieieney  cf. — The  no- 
iiee  required  under  section  1692|  Elliott's  Supplement  (now  repealed), 
to  enable  a  person  famishing  material  to  acquire  a  lien,  need  not  be  in 
writing.  Mere  information  to  the  owner  of  a  building  that  one  is 
furnishing  material  to  be  used  in  its  construction,  or  his  personal 
knowledge  of  that  fact  alone,  however  acquired,  is  not  sufficient  ground 
upon  which  to  base  a  lien.  There  must  be  some  affirmative  act  or 
•tatement  that  will  reasonably  tend  to  put  the  owner  upon  his  guard 
and  afford  him  an  opportunity  to  protect  himself  from  loss. 

Sams. —  When  Notice  Mu^  he  Qiven. — Where  the  material  is,  like  brick,  of 
such  a  nature  that  it  may  be  used  as  fast  as  delivered,  if  notice  is  de- 
layed antil  it  has  in  fact  been  worked  into  and  become  a  part  of  the 
structure,  it  is  too  late.    A  notice  given  after  that  time  is  not  given  at 
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the  time  of  the  delivery  of  the  material.  A  notice  given,  however, 
while  the  delivery  of  the  entire  namber  of  brick  contracted  for  was  in 
progress  won  Id  be  good  as  to  the  portion  of  the  brick  not  then  used, 
although  delivered  before  the  date  of  the  giving  of  the  notice.  CoF- 
F£T,  J.,  dissenjts. 

Same. — Complaini, — Party  to  Whom  Notice  is  Given, — Suffieieney  qf  AvermerU 
OM  to, — In  an  action  to  enforce  a  mechanic's  lien  against  a  church  cor- 
poration, an  averment  in  the  complaint  "that  during  the  time  the 
plaintiff  was  delivering  and  furnishing  the  bricks  for  said  purpose,  he 
notified  the  defendant  corporation  that  he  was  furnishing  the  bricks 
for  said  structure/'  is  sufficient  without  averring  to  what  officer  or  per- 
son representing  the  corporation  tlie  notice  was  given.  It  is  the  state- 
ment of  a  fact  and  not  of  a  legal  conclusion. 

Same. — Detcription  of  Property  in  Notice. — A  description  of  the  property  in 
the  recorded  notice  is  sufficient  which  describes  it  as  follows :  "  Your 
church  property  at  the  southeast  corner  of  Alabama  street  and  Merrill 

>  street,  in  the  city  of  Indianapolis,  Indiana,  as  well  as  upon  the  new 
church  building  (house)  recently  erected  thereon  by  you,''  although 
the  numbers  of  the  lots  and  the  name  of  the  county  are  not  given. 
The  complaint  supplemented  this  description  by  averments  making  it 
full  and  specific.    See  Elliott's  Supp.,  section  1690. 

From  the  Marion  Superior  Court. 

G,  Carter,  for  appellant. 
A.  P.  Denny,  for  appellees. 

McBride,  J. — In  the  summer  of  1888  the  appellee^  a 
church  corporation,  let  a  contract  to  one  C.  Bender  to  fur- 
nish the  material  for,  and  erect  a  church  building  on  real  es- 
tate owned  by  the  appellee  in  the  city  of  Indianapolis.  Ben- 
der sublet  to  one  Wehking  the  contract  for  furnishing  and 
laying  all  brick  used  in  constructing  the  building.  Weh- 
king, in  turn,  contracted  with  the  appellant  to  deliver  to 
him,  on  the  ground,  one  hundred  thousand  of  the  brick. 
After  the  delivery  of  seventy-six  thousand  of  the  brick  the 
appellant  saw  John  C.  Schmid,  who  was  one  of  the  appel- 
lee's trustees,  and  a  member  of  its  building  committee^  and 
who  had,  by  appellee's  authority,  a  general  supervision  over 
the  work,  and  told  him  that  he  had  a  contract  with  Weh- 
king to  furnish  one  hundred  thousand  brick  for  the  erection 
of  a  building ;  that  he  had  already  delivered  seventy-six 
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thousand  of  them ;  that  Wehking  had  not  paid  him  for 
them ;  that  he  did  not  know  whether  Wehking  would  want 
any  more  or  not ;  and  that  he  looked  to  the  church  to  pay 
him. 

At  this  time  sixty-nine  thousand  of  the  brick  already  de- 
livered had  been  built  into  the  wall,  and  the  remaining 
seven  thousand  were  lying  on  the  ground. 

At  this  time^  also,  the  appellant  did  not  know  but  that  he 
was  to  continue  the  delivery  of  the  remainder  of  the  one 
hundred  thousand.  He  did  thereafter  deliver  two  thousand 
more  brick,  and  was  then  notified  by  Wehking  not  to  deliver 
any  more,  and  did  not.  The  seven  thousand  that  were  on 
the  ground  when  the  notice  was  given,  with  the  two  thou- 
sand afterwards  delivered,  were  all  used  in  the  building. 
The  appellant,  having,  in  due  time,  filed  in  the  recorder's 
office  of  the  county  a  proper  notice,  sought  by  this  suit  to 
foreclose  a  lien  on  the  church  property  for  the  entire  sev- 
enty-eight thousand  brick  furnished  by  him  and  used.  The 
court  below  foreclosed  his  lien  for  the  nine  thousand  brick, 
but  refused  to  foreclose  it  for  any  of  the  brick  that  had  been 
laid  in  the  walls  before  the  notice  was  given.  The  appel- 
lant contends  that  this  was  error. 

The  appellee  by  cross-assignment  of  errors  assails  the 
judgment  rendered,  on  the  ground  that  under  the  facts,  which 
were  found  specially,  the  appellant  was  not  entitled  to  a  lien 
for  more  than  the  two  thousand  brick  delivered  after  the 
notice.  Indeed,  the  appellee  denies  the  right  to  any  lien 
whatever,  on  the  ground  that  the  notice  to  Schmid  was  not 
sufficient  under  the  statute. 

The  appellant  rests  his  claim  upon  Elliott's  Su pp.,  section 
1692  (now  repealed).     The  section  in  question  is  as  follows: 

"  To  enable  the  mechanics  or  other  persons  furnishing 
Doaterial  or  performing  labor,  as  above  provided,  to  a  con- 
tractor, to  acquire  such  lien,  he  must  at  or  before  the  time 
he  furnishes  the  material  or  p^fornis  the  labor,  notify  the 
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owner  or  his  agent  that  he  is  furnishing  the  materials  or 
performing  the  work  for  the  contractor/' 

The  notice  required  by  this  section  need  not  be  in  writing, 
Vinton  v.  Builders,  etc.,  Ass^ny  109  Ind.  351. 

The  position  of  appellant's  counsel  is^  that  the  contract  to 
deliver  the  one  hundred  thousand  brick  was  an  entire  con- 
tract^  and  that  a  notice  given  at  any  time  while  the  delivery 
of  the  entire  number  was  in  progress  was  a  notice  at  the 
time  of  the  delivery.  His  argument  an4  the  illustrations  in 
support  of  it  are  plausible^  but  are  more  ingenious  and 
skilful  than  convincing. 

This  court,  in  the  case  of  Neeley  v.  Searigkt,  113  Ind.  316> 
in  an  opinion  by  Mitchell,  J.,  held  that  the  purpose  of  the 
notice  required  by  the  section  of  statute  in  question  was  to 
enable  the  owner  to  take  such  steps  for  his  own  protection 
as  he  might  deem  prudent  and  necessary,  under  the  terms  of 
his  contract  with  the  contractor,  so  as  not  to  be  compelled  to 
pay  twice  for  the  same  benefit  or  improvement. 

This  purpose  would  be  defeated  if  the  notice  might  be  de- 
layed until  after  the  material  was  not  only  delivered  but  ac- 
tually used.  In  our  opinion,  when  the  material  is,  like 
brick,  of  such  a  nature  that  it  may  be  used  as  fast  as  deliv- 
ered, if  notice  is  delayed  until  it  has  in  fact  been  worked 
into  and  become  a  part  of  the  structure,  it  is  too  late.  A 
notice  given  after  that  time  is  not  given  at  the  time  of  the 
delivery  of  the  material.  The  delivery  is  complete  and  a 
thing  of  the  past  when  the  article  delivered  has  been  ac- 
cepted and  used. 

With  respect  to  the  seven  thousand  brick  not  yet  used  at 
that  time  we  think  a  different  rule  should  apply. 

Assuming  that  the  delivery  was  sufficient  to  vest  title  in 
Wehking,  and  that  the  appellant  could  no  longer  reclaim 
them,  still  they  were  within  reach  of  process  against  Weh- 
king,  and  could  be  seized  and  sold  on  execution  against  him 
to  satisfy  his  indebtedness  to  ^he  appellant.  But  by  allowing 
Wehking  to  place  them  in  the  walls  of  the  church  after  that 
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time  the  appellee  aided  in^  or  consented  to^  an  act  which 
placed  them  effectually  beyond  the  reach  of  the  appellant  in 
any  other  way  than  that  provided  by  the  statute  in  question. 
They  thereby  became  a  part  of  the  appellee's  real  estate. 
We  think  there  is  no  injustice  in  so  construing  the  statute 
as  to  hold,  as  the  court  below  did,  that  notice  given  while 
the  delivery  of  the  entire  number  contracted  for  was  in 
progressi  was  in  time  as  to  the  portion  not  then  used.  This 
disposes  of  the  questions  over  which  the  principal  contro- 
versy has  been  waged.  The  appellee,  however,  on  its  cross- 
assignment  of  errors  presents  some  additioifal  questions. 

The  complaint  contained  the  following  averment :  ''  That 
during  the  time  plaintiff  was  delivering  and  furnishing  the 
said  bricks  for  said  purpose,  he  notified  the  defendant  cor- 
poration that  he  was  furnishing  the  bricks  for  said  structure." 

The  appellee  moved  the  court  to  require  the  appellant  to 
make  his  complaint  more  specific  by  averring  to  what  ofiicer 
or  person  representing  the  corporation  the  notice  was  given. 

Counsel  for  the  appellee  says  that  the  averment,  the  ap- 
pellant ''  notified  the  defendant  corporation,^'  is  a  statement 
of  a  legal  conclusion.  In  our  opinion  it  is  the  statement  of 
a  fact,  and  is  sufficiently  full  to  meet  the  requirements  of 
good  pleading. 

If  the  appellee  desired  additional  or  more  explicit  infor- 
mation relative  to  the  matters  which  he  thus  sought  to  have 
incorporated  into  the  complaint,  he  had  an  efficient  means 
of  obtaining  it  by  interrogatories  addressed  to  the  plaintiff 
under  section  359,  B.  S.  1881. 

Counsel  for  the  appellee  also  contend  that  the  court  erred 
in  overruling  a  demurrer  to  the  complaint. 

The  defects  asserted  as  rendering  the  complaint  fatally  de- 
fective are :  1st.  That  above  referred  to,  that  the  averment 
of  notice  is  insufficient,  and,  2d.  That  the  description  of  the 
real  estate  in  the  recorded  notice  is  not  sufficient.  In  the 
recorded  notice  the  property  is  described  as  follows :  ''  Your 
church  lot  at  the  southeast  corner  of  Alabama  street  and 
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Merrill  street,  in  the  city  of  Indianapolis,  Indiana,  as  well 
as  upon  the  new  church  building  (house)  recently  erected 
thereon  by  you." 

The  numbers  of  the  lots  are  not  given,  nor  is  the  name  of 
the  county  given.  The  complaint  supplements  this  descrip- 
tion by  averments  making  it  full  and  specific. 

Section  3  of  the  act  of  March  3d,  1883,  relating'  to  this 
subject^  Elliott's  Supp.,  section  1690,  provides  that  "Any 
description  of  the  lot  or  land  in  a  notice  of  lien  will  be 
sufficient,  if,  from  such  description  or  any  reference  therein, 
the  lot  or  land  can  be  identified/' 

In  our  opinion  the  description  in  the  notice  is  sufficient, 
McNamee  v.  Ranch,  128  Ind.  59. 

Counsel  for  the  appellee  also  contends  that  the  oral  notice 
given  by  the  appellant  to  Schmid  was  not  sufficient. ' 

Mere  information  to  the  owner  of  a  building  that  one  is 
furnishing  material  to  be  used  in  its  construction,  or  his  per- 
sonal knowledge  of  that  fact  alone,  however  acquired,  is  not 
sufficient  ground  upon  which  to  base  a  lien.  Nedey  v.  Sea- 
rights  supra;  Caylor  v.  Thorn,  125  Ind.  201;  Newhouse  v. 
Morgan,  127  Ind.  436. 

There  must  be  some  affirmative  act  or  statement  that  will 
reasonably  tend  to  put  the  owner  upon  his  guard  and  affi^rd 
him  opportunity  to  protect  himself  from  loss.  Newhotue 
V.  Morgan^  supra. 

In  the  case  at  bar  the  court  finds  that  the  appellant  not 
only  informed  Schmid  that  he  was  furnishing  the  brick,  but 
that  he  informed  him  that  he  had  not  been  paid,  and  that  he 
''looked  to  the  church  to  pay  him."     This  was  sufficient. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Elliott,  C.  J.,  took  no  part  in  the  hearing  and  decision 
of  this  case. 

Filed  Feb.  26, 1892;  petition  for  a  rehearing  overruled  April  20,  1892. 
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Dissenting  Opinion. 

CoFFET,  J. — I  dissent  from  so  much  of  this  opinion  as 
holds  that  the  material  man  may  acquire  a  lien  for  material 
furnished  the  contractor  prior  to  notice  to  the  owner  of  the 
building  of  his  intention  to  acquire  such  lien. 

Filed  Feb.  26, 1892. 


No.  16,773. 

Wilson  et  al.  v.  Logue  et  al. 

Httbband  and  Wife. — Tenants  by  Entireties, — Individual  Debt  of  the  Hu§- 
band, — Suretyship, — Where  land  is  owned  by  husband  and  wife  as  ten* 
ants  by  the  entireties,  and  the  husband  and  wife  sign  a  note  and  execute 
a  mortgage  on  said  land  to  secure  the  individual  debt  of  the  husband, 
the  wife  is  only  a  surety,  and  the  mortgage  is  void. 

Samk. —  W^e^s  Suretyship,— Evidence  Tending  to  Show. — Where  there  is  evi- 
dence tending  to  show  that  the  note  and  mortgage  in  suit  were  executed 
to  secure  a  loan  made  by  the  plaintiff  to  the  husband,  that  the  money 
was  intended  and  was  in  fact  used  by  the  husband  to  pay  his  individual 
debts,  and  that  the  plaintiff  knew  at  the  time  the  loan  was  made  that 
the  money  was  borrowed  for  the  use  of  the  husband, *the  finding  of  the 
trial  court  that  the  debt  evidenced  by  said  note  and  mortgage  was  the 
separate  debt  of  the  husband,  and  that  the  wife  was  only  surety, 
will  not  be  disturbed. 

Sams. — Mechanic's  Lien. — Material  Purchased  by  Husband. —  When  Binding 
Upon  W^e. — Recording  Lien  in  Wrong  Book. — Where  land  is  owned  by 
husband  and  wife  as  tenants  by  the  entireties,  and  the  husband,  with 
the  knowledge  of  his  wife  and  without  objection  on  her  part,  pur- 
chases materia]  to  replace  a  bam  on  said  premises  destroyed  by  fire^ 
and  the  wife  was  present  when  the  material  was  delivered  and  used  in 
the  construction  of  the  building,  and  made  no  objection,  the  party 
famishing  the  material  may  acquire  a  lien  against  said  property  by 
filing  a  notice  as  required  by  law  of  his  intention  to  hold  a  lien.  The 
fact  that  the  recorder  recorded  the  notice  in  the  wrong  book  does  not 
vitiate  the  notice. 

From  the  Union  Circuit  Court. 

J.  W.  Ocmoway  and  T.  D.  Evans,  for  appellants. 
£.  H.  Stanford,  for  appellees.  • 
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Coffey,  J. — ^This  was  an  action  in  the  Union  Circuit 
Court  by  the  appellant  George  Wilson  to  recover  a  per- 
sonal judgment  against  the  appellees  upon  a  promissory  note 
executed  by  them  to  him  in  the  year  1886^  and  to  foreclose 
a  mortgage  executed  upon  the  real  estate  therein  described  to 
secure  the  payment  of  the  not«.  The  appellant  Bond  was 
made  a  party  defendant  because  he  claimed  to  hold  a  me- 
chanic's lien  upon  the  property. 

The  appellees  answered  that  they  were  husband  and  wife 
and  held  the  land  described  in  the  mortgage  by  entireties; 
that  the  note  in  suit  represented  the  individual  debt  of  the 
husband^  and  that  the  wife  was  only  the  surety  thereon,  and 
that  the  mortgage  in  suit  was  executed  to  secure  the  indi- 
vidual debt  of  the  husband. 

They  also  filed  a  cross-complaint  setting  up  the  same  facts, 
and  praying  that  the  mortgage  might  be  cancelled  and  their 
title  quieted. 

The  appellant  Bond  filed  a  cross-complaint  in  which  he 
set  up  a  material  man's  lien  for  material  furnished  for  the 
construction  of  a  building  on  the  mortgaged  premises. 

Upon  issues  joined  the  cause  was  tried  by  the  court,  and 
at  the  request  of  the  appellants  a  special  finding  of  facts, 
with  the  court's  conclusions  of  law  thereon,  was  filed. 

The  court  found  specially  that  the  debt  evidenced  by  the 
note  in  suit  was  the  separate  debt  of  the  husband,  and  that 
the  wife  was  only  surety ;  that  the  land  described  in  the 
mortgage  was  held  by  the  appellees  by  entireties,  and  that  no 
part  of  the  debt  secured  by  the  mortgage  is  the  debt  of  the 
wife.  The  court  further  found  that  the  debt  for  which  the 
appellant  Bond  sought  a  material  man's  lien  was  the  sep- 
arate debt  of  the  husband,  and  that  the  notice  of  such  lien 
had  never  been  recorded  in  the  miscellaneous  records  of 
Union  county  as  required  by  law. 

The  principal  question  discussed  by  counsel  for  the  appel- 
lant Wilson,  in  his  brief,  relates  to  the  sufficiency  of  die 
evidence  to  sustain  the  special  finding  of  the  court. 
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The  evidence,  on  the  part  of  the  appellees  tends  to  show 
that  the  note  in  suit  was  executed  to  secure  a  loan  made  by 
the  appellant  to  the  husband.  The  money  was  intended  and 
was  in  fact  used  by  the  husband  to  pay  his  individual  debts. 
That  the  money  was  borrowed  for  the  use  of  the  husband 
the  appellant  knew  at  the  time  he  made  the  loan.  It  is  true 
that  there  is  evidence  on  behalf  of  the  appellant  tending  to 
show  that  some  of  the  money  was  paid  over  to  the  wife,  but 
this  was  denied  by  the  appellees.  The  weight  of  the  testi- 
mony was  for  the  circuit  court*  We  can  not  undertake  to 
weigh  conflicting  evidence. 

This  being  the  husband's  debt  and  the  wife  having  signed 
the  note  and  mortgage  as  surety  only,  the  mortgage  was  void, 
and  the  court  did  not  err  in  its  conclusions  of  law  upon  the 
iacts  stated  in  the  special  finding.  Dodge  v.  Kinzy,  101 
Ind.  102 ;  StewaH  v.  Babbs,  120  Ind.  568 ;  Crooks  v.  Ken- 
neUy  111  Ind.  347;  StaUy  ex  rd.,  v.  EenneU,  114  Ind.  160; 
Security  Go.  y.  ArbucMe,  119  Ind.  69;  McCormick,  etc.,  Co. 
V.  ScoveUy  111  Ind,  551 ;  Long  v.  Crosson,  119  Ind.  3. 

In  the  trial  of  the  issue  between  the  appellant  Bond  and 
the  appellees,  it  was  proven  that  the  barn  on  the  premises, 
described  in  the  mortgage,  was  destroyed  by  fire,  by  reason 
of  which  it  became  necessary  to  construct  a  new  one.  For 
this  purpose  the  husband  purchased  the  material  from  Bond 
and  used  it  in  replacing  the  one  destroyed.  Within  the 
time  fixed  by  statute  Bond  filed  with  the  recorder  of  Union 
county  notice  of  his  intention  to  hold  a  lien  for  such  ma- 
terial* The  husband,  prior  to  purchasing  the  material,  in- 
formed his  wife  of  his  intention  to  construct  the  barn,  and 
she  made  no  objections  thereto.  She  was  also  present  when 
the  material  was  delivered  and  used  in  the  construction  of 
the  building,  and  made  no  objection. 

Under  these  facts  we  think  she  should  not  receive  the  aid 
of  a  court  of  equity  to  remove  the  lien  for  material  used  in 
the  betterment  of  the  property.  It  would  be  inequitable  to 
Vol.  131.— 13 
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permit  her  to  receive  and  retain  the  full  benefit  of  material 
used  in  the  construction  of  a  barn  upon  her  property^  under 
the  circumstances  here  disclosed,  and  refuse  to  pay  for  ii» 
As  she  was  fully  informed  as  to  the  facts  and  made  no  objec- 
tion, she  should  be  held  as  assenting  to  the  use  of  the  ap- 
pellant's material  for  her  benefit  and  bound  to  pay  for  the 
same.     Dalton  v.  Tendolphy  87  Ind.  490. 

The  appellan  Bond  acquired  a  lien  upon  the  property 
by  filing  notice  of  his  intention  to  hold  a  lien  with  the  re- 
corder of  Union  county.  It  is  true  the  recorder  recorded 
the  notice  in  the  wrong  book,  but  this  is  not  a  defect  which 
can  not  be  cured.     Wilson  v.  HopkinSy  51  Ind.  231. 

In  our  opinion  the  circuit  court  erred  in  overruling  the 
motion  of  the  appellant  Bond  for  a  new  trial. 

Judgment  affirmed  as  to  Wilson,  and  reversed  as  to  Bond^ 
with  directions  to  grant  a  new  trial  as  to  him. 

Filed  April  19, 1892. 
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H2_J^^  Spbciai,  FnmiSQ.Statemeni  of  Faet.-^Exeeption  to  Oondunona  qf  Law, — 

1^  ^^  What  it  Admits, — In  a  suit  to  recover  the  possession  of  land  with  dam- 

ages for  its  detention,  the  court  in  its  special  findingof  facts,  after  stat- 
ing the  reasonable  rental  value  of  the  land  for  various  periods,  stated 
'*  that  the  damages  accruing  to  the  plaintiff  by  being  kept  out  of  the 
possession  of  said  real  estate  from  the  date  of  said  last  demand  to  the 
time  of  the  trial  of  this  suit  is  the  sum  of  two  hundred  dollars." 
Heldj  that  said  final  clause  of  the  finding  is  a  finding  of  fact,  and  not  a 

conclusion  of  law. 
Held,  also,  that  an  exception  to  the  conclusions  of  law  is  an  admission 
that  the  facts  are  fully  and  correctly  found. 

From  the  Carroll  Circuit  Court. 
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A.  L.  Kumler  and  T.  F.  Gaylord,  for  appellant. 
J,  H.  Adams,  for  appellee. 

McBbide,  J. — This  was  a  suit  to  recover  the  possession 
of  land,  with  damages  for  its  detention. 

The  court,  by  request  of  the  parties,  found  the  facts  spec- 
ially and  stated  its  conclusions  of  law. 

The  only  error  discussed  by  counsel  is,  that  the  court 
erred  in  its  conclusions  of  law.  The  specific  error  com- 
plained of  being  in  its  award  of  damages. 

The  court  made  the  following  finding  relative  to  damages : 
*'  That  the  reasonable  rental  value  of  said  real  estate  for  the 
farming  year  and  season  of  1890  is  six  hundred  dollars; 
that  the  reasonable  rental  value  of  said  real  estate  for  the 
farming  year  and  season  of  1890,  after  the  first  day  of  May, 
1890,  is  the  sum  of  three  hundred  dollars;  that  the  dam- 
ages accruing  to  the  plaintiff^  by  being  kept  out  of  the  pos- 
session of  said  real  estate  from  the  date  of  said  last  demand 
to  the  time  of  the  trial  of  this  suit, is  the  sum  of  two  hun- 
dred dollars."  Upon  this  the  court  stated  as  its  conclusion 
of  law  that  the  appellee  was  entitled  to  recover  the  sum  of 
two  hundred  dollars  damages. 

The  appellant  insists  that  the  latter  clause  of  the  finding 
is  nothing  more  than  a  mere  conclusion  and  should  be  dis- 
regarded, and  that  without  it  there  is  nothing  upon  which 
to  base  the  conclusion  of  law. 

We  can  not  agree  with  the  appellant.  While  possibly 
open  to  the  objection  that  it  is  a  general  rather  than  a  special 
finding,  it  is  a  finding  of  a  fact  and  can  not  be  disregarded. 
An  exception  to  the  conclusions  of  law  is  an  admission  that 
the  facts  are  fully  and  correctly  found.  Gregory  v.  Van 
Foor«<,  85  Ind.  108;  Hdmsv.  Wagner,  102  Ind.  385 ;  JBa«« 
V.  EllioU,  105  Ind.  517  ;  Kurtz  v.  Garr,  105  Ind.  574  ;  Wynn 
V.  Troy,  109  Ind.  250;  Gardner  v.  Case,  111  Ind.  494; 
Warren  v.  8ohn,  112  Ind.  213. 

An  objection  that  the  finding  on  any  issue  is  general,  in- 
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stead  of  special^  is  not  raised  by  an  exception  to  the  conclu- 
sion of  law. 

Judgment  affirmed. 

Filed  April  19,  1892. 


No.  15,162. 

Holland  v.  Holland  et  al. 

PABTtE8.*-Foree/osure  of  Mortgage. — Death  of  Mortgagor. — Suppltmenial  Com- 
pUnni. — Parti€$. — ^In  an  action  to  foreclose  a  mortgage,  if  the  mortgagor, 
or  the  owner  of  the  equity  of  redemption,  die,  his  administrator  should 
be  made  a  party  defendant,  if  he  enters  no  appearance,  hy  a  supple 
mental  complaint  and  service  of  process. 

8amb. — Appearance, — Amending  Complaint. — Demurrer  by  Administrator. — In 
such  an  instance  an  appearance  does  not  relieve  the  plaintiff  from  filing 
such  additional  pleading.  The  order-book  entries,  making  the  ad- 
ministrator a  party,  can  not  be  resorted  to  in  aid  of  the  original  com- 
plaint ;  and  a  demurrer  by  the  administrator  to  the  complaint  for  want 
of  facts  is  well  taken. 

Same. — Foredomre  of  Mortgage. —  Wife  cf  Owner  of  Equity  <^  Redemption. — 
Deaih  of  Hutband. — The  wife  of  the  owner  of  the  equity  of  redeipption 
is  a  proper  party  in  the  foreclosure  of  a  mortgage ;  and  when  he  dies 
she  is  a  necessary  party.  If  the  land  has  been  conveyed  by  the  mort- 
gagor, then  the  wife  of  the  grantee  is  a  proper  party  defendant. 

DsiCUBiUBR. — Order-Book  Entiy,  Varying  Contents  cf. — The  order-book  entry 
of  the  filing  of  a  demurrer  can  not  control  the  contents  of  the  de- 
murrer. 

Estates.— iidion  by  Legatee  Concerning  Assets  of  Estate,  Can  not  Maintain, 
— A  legatee,  whether  his  legacy  be  specific,  general  or  residuary,  has  no 
right,  until  the  estate  is  settled,  without  the  consent  of  the  executor,  to 
withdraw  a  portion  of  the  assets  of  the  estate  liable  for  the  payment  of 
the  debts  of  the  testator,  except  as  provided  by  statute,  and  he  can  main- 
tain no  action  to  recover  such  assets  from  a  third  party. 

Practice. — Striking  Out  Pleading. — Making  Pari  of  Record. — If  part  of  a 
pleading  is  stricken  out  on  motion,  no  error  can  be  assigned  thereon  un- 
less such  part  of  the  pleading  is  made  a  part  of  the  record  by  a  bill  of 
exceptions. 

Same. — Ofierruling  Motion  to  Strike  Out  not  Eiror. — Overruling  a  motion  to 
strike  out  a  part  of  a  pleading  is  not  such  an  error  as  will  reverse  the 
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W1TNB8B. — CompeUney  of  Mortgagee  in  Foreehture  Suit  when  Mortgagor  i» 
Dead, — In  a  suit  to  foreclose  a  mortgage,  where  the  mortgagor  is  dead, 
the  mortgagee  is  not  a  competent  witness  to  any  matter  which  occurred 
prior  to  the  death  of  the  mortgagor. 

Abatbment. — Death  of  Mortgagor. — Continuing  Action  Against  AdminiUra' 
lor.— In  a  suit  to  foreclose  a  mortgage,  ii  the  mortgagor  dies,  the  action 
does  not  ahate,  hut  his  administrator  may  he  brought  in  by  supple- 
mental complaint,  and  the  action  continued  against  the  mortgagor's  es- 
Ute.    Sections  271,  2^10,  R  S.  1881. 

Affsal. — Foredontre  of  Mortgage, — Administrator  a  Party, — In  an  action  to 
foreclose  a  mortgage,  where  the  mortgagor  dies  pending  the  action  and 
his  administrator  is  made  a  .party  defendant,  an  appeal  therefrom  is 
taken  under  the  civil  code,  and  not  under  the  decedent's  act 

From  the  Henry  Circuit  Court. 

J,  M.  Brown  and  W.  A,  Brovm,   for  appellant. 
L,  P.  Newby  and  M.  E.  Forkner,  for  appellees. 

MiiiliEB^  J. — This  was  an  action  by  the  appellant  against 
the  appellees  to  foreclose  a  mortgage. 

The  mortgage  in  suit  was  executed  by  the  appellees,  Wel- 
come R.  Holland  and  Maria  Holland^  his  wife,  to  one  John 
Holland,  who  afterwards  assigned  the  mortgage,  and  the 
notes  thereby  secured,  to  the  appellant. 

The  complaint  alleged  that  the  mortgagors  had  sold  the 
mortgaged  property  to  one  Nathan  B,  Wade,  who,  as  part  of 
the  purchase-money,  assumed  the  payment  of  the  notes  se- 
cured by  the  mortgage.  Nathan  B.  Wade  and  Amanda 
Wade,  his  wife,  were  made  parties  defendant  in  the  action. 
At  the  time  the  suit  was  brought  only  one  of  the  notes  se- 
cured by  the  mortgage  was  due,  but  a  foreclosure  was  asked 
for  the  whole  debt  due  and  to  become  due,  without  alleging 
in  the  complaint  the  non-divisibility  of  the  premises. 

At  the  first  calling  of  the  cause  in  court,  the  death  of 
Nathan  B.  Wade  was,  by  whom  does  not  appear,  suggested 
to  the  court,  and  James  Hall,  his  administrator,  was  substi- 
tuted as  a  party  defendant.  An  appearance  was  entered  for 
such  administrator,  and,  on  motion  of  the  plaintiff,  the  de- 
fendants were  ruled  to  answer  the  complaint. 
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No  supplemental  complaint  was  filed,  nor  was  the  original 
complaint  amended  so  as  to  make  the  administrator  a  party 
to  the  pleading,  or  ask  any  relief  against  him.  Subsequently 
Hall,  as  such  administrator,  demurred  to  the  complaint^  his 
demurrer  was  sustained,  and  this  ruling  is  assigned  as  error. 

We  are  of  the  opinion  that  the  court  did  not  err  in  sus- 
taining the  demurrer. 

If  no  appearance  had  been  entered  for  the  administrator, 
the  plaintiff  would  have  been  compelled,  if  he  desired  to 
bring  him  into  the  case,  to  file  a  supplemental  complaint  and 
have  him  served  with  process.  Sections  271,  274,  277,  R. 
S.  1881.  The  appearance  waived  the  service  of  process,  but 
did  not  dispense  with  additional  pleadings.  The  whole  spirit 
of  our  code  of  practice  shows  that  the  Legislature  intended 
that  a  complaint,  to  be  good  on  demurrer,  should,  unaided 
by  the  order-book  entries,  state  a  cause  of  action  against 
each  of  the  defendants.  This  the  complaint  did  not  do,  and 
it  was,  therefore,  subject  to  a  demurrer  filed  by  the  defend- 
ant against  whom  no  cause  of  action  was  stated. 

A  demurrer  to  the  complaint  was  also  filed  by  the  defend- 
ant Amanda  Wade,  and  sustained  by  the  court,  and  excep- 
tions taken. 

Tliis  defendant  was  the  wife  of  the  owner  of  the  equity 
of  redemption,  and  upon  his  death  his  widow,  and  so  far  as 
we  know  his  only  heir.  She  was  a  necessary  party  to  the 
suit  which  asked  for  a  foreclosure  of  the  mortgage.  Ouriis 
V.  Oooding^  99  Ind.  45;  WatU  v.  Julian,  122  Ind.  124; 
Daugherty  v.  Deardorf,  107  Ind.  527 ;  Pauley  v.  Cauthom, 
101  Ind.  91. 

We  have  been  unable  to  discover  any  defect  in  the  state- 
ment of  the  cause  of  action  against  this  defendant,  and  none 
is  pointed  out  by  the  appellees  in  their  brief. 

The  defendant  Maria  Holland  demurred  to  the  complaint, 
and  her  demurrer  was  sustained. 

The  premises  described  in  the  mortgage  having  been  sold 
by    the  appellee   Welcome  R.    Holland,  and  conveyed   to 
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Nathan  B.  Wade  before  the  bringing  of  this  suit,  the  appel- 
lee Maria,  who  was  the  wife  of  Welcome  R.,  while  not  a 
necessary  was  a  proper  party  defendant  {Petry  v.  Ambrosher^ 
100  Ind.  510),  and  as  such  the  complaint  states  ft  cause  of 
action  against  her. 

The  appellee  insists  that  no  demurrer  was  filed  by  this  de- 
fendant to  the  complaint,  but  we  are  unable  to  agree  with 
counsel  in  this  position.  The  demurrer  on  its  face  purports 
to  be  filed  by  all  the  defendants,  and  will  control  the  state- 
ment made  by  the  clerk,  which  omits  the  name  of  Maria 
Holland  as  one  of  the  demurring  parties. 

The  defendant  Maria  Holland  filed  a  cross^action  against 
the  plaintiff  in  which  she  claimed  that  the  assignment  of ' 
the  notes  and  mortgage,  from  the  mortgagee  to  the  plaintiff, 
had  been  procured  by  fraud  and  undue  influence,  and  with- 
out consideration,  and  that  afterwards  the  mortgagee,  John 
Holland,  by  his  last  will  and  testament  devised  them  to  her ; 
that  the  testator  died  and  his  will  had  been  duly  probated. 
The  prayer  in  the  cross-action  is  that  the  pretended  assign- 
ment be  set  aside,  and  that  whatever  judgment  should  be 
rendered  in  the  cause  against  her  co-defendant  should  be  in 
her  favor  and  not  in  favor  of  the  plaintiff. 

The  pleading  is  a  peculiar  one,  and  does  not  exhibit  either 
the  mortgage  or  notes,  nor  does  it  show  that  the  estate  of 
the  testator  has  been  settled.;  his  debts  paid;  or  that  the 
notes  and  mortgage  have  been,  by  his  executor,  turned  over 
to  the  legatee. 

Upon  the  assumption  that  the  notes  belonged  to  John 
Holland  at  the  time  of  his  death  (and  this  is  the  position  as- 
sumed by  the  cross-complainant),  they  became  a  part  of  his 
personal  estate  and  liable  for  the  payment  of  his  debts.  A 
legatee,  whether  his  legacy  be  specific,  general  or  residuary, 
has  no  right,  until  the  estate  is  settled,  without  the  consent 
of  the  executor  to  withdraw  a  portion  of  the  assets  liable 
for  the  payment  of  the  debts  of  the  testator,  except  as 
provided  by  statute.     Section  2378,  R.  S.  1881,  et  seq.   And 
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has  DO  standing  in  court  to  maintain  an  action  to  recover 
such  assets  from  a  third  party.  Orist  v.  Orist,  1  Ind«  570 ; 
Highnoie  v.  WhiUy  67  Ind.  596 ;  Gould  v.  Stey&r^  75  Ind. 
60;  Fickle.  V.  Snepp,  97  Ind.  289. 

It  follows  that  the  court  erred  in  overruling  the  demurrer 
to  this  cross-complaint. 

The  record  informs  us  that  on  motion  of  the  defendant 
Welcome  B.  the  court  struck  out  of  the  complaint  the  notea 
that  had  not  matured  at  the  commencement  of  the  suit;  also 
that  a  motion  made  hy  the  plaintiff  to  strike  out  parts  of 
the  pleadings  of  the  adverse  party  was  overruled.  The 
motion  to  strike  out  the  ruling,  and  the  part  struck  out,are  not 
brought  into  the  record  by  a  bill  of  exceptions,  and,  there- 
fore, no  question  is  presented  for  the  consideration  of  this 
court.  Berlin  v.  Oglesbee,  65  Ind.  308 ;  Laverty  v.  State^  ex 
reL,  109  Ind.  217. 

Overruling  the  motion  to  strike  out  part  of  a  pleading 
would  not,  even  if  erroneous,  authorize  us  to  reverse  the 
judgment.  Oill  v.  State,  ex  rel.,  72  Ind.  266 ;  Sprague  v. 
Pritokard,  108  Ind.  491. 

The  court  correctly  ruled  that  the  plaintiff  was  not  a  com* 
petent  witness  to  any  matter  which  occurred  prior  to  the 
death  of  John  Holland. 

It  is  evident  from  the  form  of  the  judgment,  as  well  aa 
the  rulings  of  the  court  in  making  up  the  issue,  that  the 
cause  was  tried  upon  the  assumption  that,  upon  the  death  of 
Nathan  B.  Wade,  so  much  of  the  action  as  asked  for  the 
foreclosure  of  the  mortgage  abated. 

We  do  not  so  construe  section  2310,  R.  S.  1881,  which  is 
cited  in  support  of  this  position.  It  provides  that  *'  No  ac- 
tion shall  be  brought  by  complaint  and  summons  against  the 
executor  or  administrator  of  an  estate,  for  the  recovery  of 
any  claim  against  the  decedent." 

Section  271,  of  the  code,  which  went  into  force  on  the 
same  day,  says :     ^^  No  action  shall  abate  by  the  death  or 
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disability  of  a  party,  *  *  if  the  cause  of  action  survive  or 
continuew'' 

The  construction  contended  for  by  the  appellees  would  put 
these  two  sections  of  the  statute  into  irreconcilable  conflict. 
Full  force  and  effect  can  be  given  both  enactments  by  hold- 
ingy  as  we  do,  that  section  2310  relates  to  the  bringing  of 
actions,  and  not  to  the  continuance  of  those  brought  prior 
to  the  death  of  the  deceased ;  and  that  when  such  actions 
have  been  instituted,  section  271  fi)rbids  their  abatement 
upon  the  subsequent  death  of  a  party. 

The  appeal  in  this  case  was  well  taken  under  section  633 
of  the  code  of  practice,  and  is  not  governed  by  section  2454, 
B.  S.  1881,  and  Elliott's  Supp.,  section  417.  The  action 
was  for  the  foreclosure  of  a  mortgage,  and  is  not  simply  a 
matter  growing  out  of  a  matter  connected  with  a  decedent's 
estate.     Mason  v.  Roll,  130  Ind.  26. 

The  motion  to  dismiss  the  appeal  is  overruled,  and  judg^ 
ment  revei'sed. 

FUed  AprU  19, 1892. 


No.  16,772. 

Smith,  Treasures,  t^.  The  Union  County  National 

Bank. 

Tazateok. — Er^oining  CoUeetion  of  Taaxs. — Part  Valid, — Tender  or  Offer  k> 
Pay  Mual  be  Shown. — Where  the  complaint  shows  that  part  of  the  taxes 
the  collection  of  which  is  sought  to  be  enjoined  are  valid,  and  there  is 
no  offer  or  tender  to  pay  them,  the  complaint  can  not  withstand  a  de- 
murrer for  want  of  facts. 

From  the  Union  Circuit  Court. 

J.  D.  EvanSy  for  appellant 
L,  H.  Stanford^  for  appellee. 

ElXlOTT;  C.  J. — The  appellee  avers,  in  its  complaint^  that 
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it  is  a  uational  bank  incorporated  under  the  laws  of  the 
United  States ;  that  it  is  located  in  the  town  of  Liberty^ 
in  Union  county^  and  that  its  stockholders  are  residents  of 
that  county;  that  its  paid-up  capital  stock  is  fifty  thousand 
dollars^  divided  into  five  hundred  shares  of  one  hundred 
dollars  each  ;  that  it  owns  a  town  lot  of  the  value  of  eigh- 
teen hundred  dollars;  that  on  the  8th  day  of  May^  1889,  its 
cashier  made  out  a  correct  and  true  statement^  in  duplicate 
as  required  by  law,  showing  therein  the  number  of  shares 
of  its  capital  stock,  the  names  and  residence  of  its  stock- 
holders, the  number  of  sharps  owned  by  them  respectively, 
and  the  fair  cash  value  of  each  share,  as  well  as  the  fair  cash 
value  of  the  entire  capital  stock  of  the  bank,  on  the  1st  day 
of  April,  1889;  that  in  the  statement  each  share  of  stock 
was  valued  at  one  hundred  dollars,  and  the  entire  capital 
stock  at  fifty  thousand  dollars ;  that  the  assessor  to  whom 
the  statement  was  delivered  made  return  to  the  county  au- 
ditor on  the  8th  day  of  May,  1889 ;  that  on  the  list,  or  state- 
ment, a  credit  was  noted  in  favor  of  J.  C.  Kitchell,  a  share- 
holder, for  seven  thousand  dollars,  that  sum  representing  the 
indebtedness  of  the  shareholder  Kitchell ;  that  the  credit  so 
claimed  reduced  the  stated  value  of  the  capital  stock  to  forty- 
three  thousand  dollars;  that  on  the  17th  day  of  June,  1889, 
the  county  board  of  equalization,  then  in  session,  made  and 
caused  to  be  entered  of  record  an  order  changing  the  assess- 
ment by  increasing  the  valuation  of  the  capital  stock  to 
seventy-five  thousand  dollars;  that  neither  the  bank  nor  its 
stockholders  were  given  any  notice  whatever;  that  the  as- 
sessment as  made  by  the  board  was  placed  on  the  tax  dupli- 
cate and  the  duplicate  delivered  to  the  appellant,  the  treas- 
urer, who  threatens  to  collect  the  assessment. 

There  is  at  least  one  fatal  defect  in  the  complaint.  There 
is  no  ofier  or  tender  of  the  amount  of  the  taxes  due  upon 
the  property  returned  for  taxation.  The  complaint  concedes 
that  taxes  upon  at  least  forty-three  thousand  dollars  of  the 
capital  stock  are  valid,  and  without  payment  or  tender  of 
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those  taxes  there  can  be  no  cause  of  action,  even  conceding 
that  the  increase  in  the  valuation  by  the  board  of  equaliza- 
tion was  void.  Smith  v.  Rude  Bros,,  etc.,  Co.,  ante,  p.  150, 
and  cases  cited ;  Morrison  v:  Jackoby^  114  Ind.  84 ;  Hewetb 
'  V.  FefnxtamoLheT^  128  Ind.  315.  For  the  reason  given,  if  for 
no  other,  the  court  erred  in  overruling  the  demurrer  to  the 
complaint.  We  shall  neither  consider  nor  decide  any  other 
objections  to  the  complaint,  inasmuch  as  no  others  are  urged 
by  the  appellant^s  counsel.  As  the  complaint  is  bad,  and 
must  be  so  adjudged^  it  is  unnecessary  to  examine  or  decide 
the  questions  made  upon  the  special  finding,  although  it  is 
proper  to  say  that  the  finding  does  not  show  payment  or 
tender  of  any  part  of  the  taxes. 

Judgment  reversed. 

Filed  AprU  9, 1892. 


No.  15,609. 
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CoireriTUTiONAL  Law. — Penalty  for  Obalruetion  of  Highway ^  Validiiy  of. —  Jkb  055 
A  statute  providiog  a  penalty  for  the  obstruction  of  a  pablic  highway, 
and  also  providing  that  the  penalty  shall  be  payable  to  the  trustee  of 
the  township  for  the  benefit  of  the  public  highways  of  the  township,  is 
not  invalid  because  such  penalty  is  not  payable  to  the  common  school 
fund  of  the  State. 

Fbactice. — Amendment  of  Complaint  After  Evidence  Heard. — It  is  not  error 
to  allow  an  amendment  to  a  complaint  after  the  evidence  is  heard,  even 
though  such  amendment  has  the  effect  to  make  a  bad  complaint  a 
good  one. 

CSOHTtMUANCE. — Absimt  Witness. — Diligence  Must  be  tShown  by  Party  Applying., 
—An  affidavit  which  shows  that  the  attorney  of  the  party  applying  for 
a  continnance,  because  of  absent  witnesses,  has  been  diligent  to  secure 
their  attendance,  is  not  sufficient,  unless  it  also  shows  that  the  party- 
himself  has  been  diligent  to  procure  their  attendance;  and  this  is  true 
where  the  affidavit  for  such  continuance  is  made  by  the  attorney. 
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Pleading. — Action  to  Reeonter  PenaUy, — Each  Day  a  SqaaraU  Offence — Para- 
graphs,— In  an  action  for  the  recovery  of  a  penalty  for  an  offence  which 
is  shown  to  be  continuous,  the  penalty  being  fixed  at  so  much  for  each 
day  of  its  continuance,  it  is  not  necessary  to  declare  in  separate  counts 
for  each  day's  penalty,  but  all  may  be  grouped  together  in  one  count, 
covering  the  Entire  period. 

From  the  Moutgomery  Circuit  Court. 

8.  0.  Bayleas,  (7.  G.  Ouenther  and  C*  Broton,  for  api)el- 
lant. 

A.  D,  Thomas  and  J.  L.  Shrumy  for  appellee. 

McBbide,  J.— This  was  a  suit  to  recover  a  penalty  for  ob* 
structing  a  highway^  under  section  23  of  the  highway  act  of 
March  2d,  1883.     Elliott's  Supp.,  section  1565. 

It  was  commenced  originally  before  a  justice  of  the  peace 
of  Montgomery  county,  and  comes  to  this  court  because  the 
constitutionality  of  the  statute  is  challenged.  The  ground 
upon  which  the  statute  is  assailed  is,  that  it  provides  for  the 
recovery  of  a  penalty  which  goes  to  the  trustee  of  the  town- 
ship for  the  benefit  of  the  highways  of  the  district^  while 
the  appellant  insists  that  penalties  should  go  to  the  common 
school  fund  alone,  for  the  reason  that  the  Constitution  pro* 
vides  that  the  common  school  fund  shall  consist,  among  other 
things,  of  ''  the  fines  assessed  for  breaches  of  the  penal 
laws  of  the  State ;  and  from  all  forfeitures  which  may  ac- 
crue."    Section  2,  article  8. 

The  objection  to  the  constitutionality  of  the  statute  is 
without  foundation.  The  constitutional  provision  in  ques- 
tion has  reference  to  fines  assessed  in  criminal  prosecutions, 
and  not  to  penalties  recoverable  in  civil  actions.  Bv/rgk  v. 
State,  ex  rel.,  108  Ind.  132  (135). 

The  sufficiency  of  the  complaint  was  challenged  by  de- 
murrer in  the  circuit  court  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action ;  the 
specific  defect  being  that  it  did  not  aver  that  the  obstruction 
to  the  highway  in  question  was  ^'  unnecessary  and  a  hindrance 
to  passengers."     The  demurrer  was  overruled,  but,  after  the 
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evidence  was  in,  the  court  permitted  the  plaintiff  to  amend 
by  inserting  the  averment  in  question.  The  action  of  the 
court  in  permitting  the  amendment  is  also  questioned  as  hav* 
ing  been  an  abuse  of  discretion,  and  beyond  the  power  of  the 
court  to  grant. 

Without  that  averment  the  complaint  was  fatally  defective, 
and  the  demurrer  should  have  been  sustained.  Notods  v« 
Alter,  53  Ind.  18. 

In  our  opinion,  however,  the  amendment  subsequently 
made  cured  the  error.  It  must  be  remembered  that  this  ac- 
tion was  commenced  before  a  justice  of  the  peace,  and  was, 
therefore,  governed  in  the  circuit  court  by  the  rules  of  prac- 
tice prevailing  in  a  justice's  court.  In  that  court,  very  prop- 
erly, very  liberal  rules  prevail  relating  to  the  amendment  of 
pleadings. 

The  statute  provides  that  either  party  may  be  permitted 
to  amend  his  pleadings  before  or  during  the  trial  with  the 
right  to  the  opposite  party  to  a  continuance  if  the  amend* 
ment  requires  or  permits  proof  which  he  could  not  otherwise 
introduce.  As  the  amendment  in  question  changed  a  com- 
plaint which  was  fatally  defective  to  one  which  was  good, 
we  think  the  appellant  would  have  been  entitled  to  a  con- 
tinuance at  die  costs  of  the  appellee  if  he  had  asked  it,  but 
that  it  was  within  the  power  of  the  court,  and  not  an  abuse 
of  its  discretion,  to  permit  the  amendment. 

It  is  also  urged  that  the  complaint  is  defective  upon  other 
grounds:  That  it  is  not  shown  where  the  obstruction  oc- 
curred, or  in  what  county  or  township,  or  road  district  it  oc- 
curred. We  think,  fairly  construed,  all  of  these  facts  are 
shown  by  the  complaint. 

The  appellant  moved  for  a  continuance  of  the  cause  be- 
cause of  absent  witnesses,  but  the  court  overruled  the  mo- 
tion. The  absent  witnesses  were  employees  of  the  appellant, 
and  were,  of  course,  both  within  its  control.  As  an  excuse  for 
not  taking  their  depositions  it  was  shown  that  upon  applica- 
tion to  the  proper  officers  of  the  company  by  the  attorney 
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they  promised  the  personal  attendance  of  the  witnesses.  The 
affidavit  for  a  continuance  shows  diligence  upon  the  part  of 
the  appellant's  attorneys  as  between  them  and  their  clients, 
but  shows  no  excuse  for  the  failure  of  its  officers  to  keep 
their  promise  to  have  the  witnesses  present.  The  showing 
was  not  sufficient^  and  the  court  did  not  err  in  overruling  the 
motion.  The  complaint  charged  the  obstruction  of  the  high- 
way by  the  construction  of  the  appellant's  railroad  over  it, 
and  so  low  that  travellers  could  not  pass  under  its  bridge, 
and  that  it  had  dug  out  and  carried  away  the  road-bed  of 
the  highway  for  a  distance  of  forty  feet,  leaving  a  hole  of 
that  size  into  which  the  water  flowed  and  accumulated  to 
such  an  extent  that  it  made  the  road  impassable ;  that  this 
was  done  July  5th,  1889,  and  continued  to  the  11th  day  of 
August,  1889. 

The  statute  prescribes  as  the  penalty  in  such  cases  five 
dollars,  but  provides  that  if  the  obstruction  is  continued  five 
dollars  may  be  recovered  for  each  day  it  is  continued.  The 
appellant  moved  to  require  the  appellee  to  separate  the  com- 
plaint into  paragraphs,  contending  that  as  each  day  the  ob- 
struction was  continued  constituted  a  separate  offence,  it 
also  constituted  a  separate  and  distinct  cause  of  action,  and 
that  each  should  be  separately  stated  and  numbered. 

Where  the  action  is  for  the  recovery  of  a  penalty  for  an 
offence  which  is  shown  to  be  continuous,  the  penalty  being^ 
fixed  at  so  much  for  each  day  of  its  continuance,  it  is  not 
necessary  to  declare  in  separate  counts  for  each  day's  pen* 
alty,  but  all  may  be  grouped  together  in  one  count,  covering 
the  entire  period. 

The  appellant  filed  an  answer  in  two  paragraphs,  the  first 
being  the  general  denial,  and  the  second  a  special  plea.  The 
circuit  court  sustained  a  demurrer  to  the  special  plea.  This 
was  not  error.  Every  material  fact  averred  in  the  special 
plea  could  have  been  proven  under  the  general  denial.  In- 
deed, the  cause  originating  as  it  did  before  a  justice  of  the 
peace  they  were  provable  without  plea. 
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The  only  other  question  argued  is  the  sufficiency  of  the 
evidence  to  sustain  the  verdict.  There  is  evidence  to  sup- 
port it,  and  we  will  not  consider  its  weight.  That  question 
was  for  the  jury  alone. 

Judgment  affirmed,  with  costs. 

Filed  AprU  20, 1892. 


No.  15,766. 

Essick  et  al.  t?.  Caplb. 

WjLL.'—CkmdiUonal  Fee.—Meaning  </  Ward  "  Heir.^-^Beatk  ^  (Md 
Divesiing  EstaU, — A  testator  bequeathed  to  his  daughter  a  tract  of  land 
on  the  condition  that  if  she  shonid  die,  leaving  no  heirs  to  her,  then  the 
land  was  "to  revert  back  to"  the  testator's  '^estate,  and  be  divided  equally 
among  his  "  heirs,  and  the  same  was  not  to  be  sold  or  conveyed  until 
after  there  "  should  be  an  heir  born  to  the  body  of  said  daughter." 

AU,  that  the  word  "  heir  "  meant  "  child/' that  the  will  vested  in  the 
daughter  a  conditional  fee  in  the  land  subject  to  become  absolute  upon 
the  birth  of  a  child  to  her ;  and  that  the  death  of  such  child  before  her 
death  did  not  divest  her  of  her  estate  in  the  land. 

Bdd^  also,  that  where  ^  child  was  born  to  the  devisee  the  condition  ceased 
to  exist,  and  that  an  absolute  power  of  disposition  and  a  limitation 
over  are  inconsistent  with  each  other. 

From  the  Miami  Circuit  Court. 

J.  Mitchell,  M.  L.  Essick,  and  0.  F,  Montgomery,  for  ap- 
pellants. 

D.  P.  Baldwin  and  M.  R,  Smithy  for  appellee. 

Coffey,  J.— This  was  an  action  by  the  appellants  against 
the  appellee  to  quiet  title  to  the  land  described  in  the  com- 
plaint. 

It  is  alleged  in  the  complaint  that  Samuel  Essick  died  tes- 
tate in  the  year  1878^  seized  in  fee  of  the  land  in  controversy, 
leaving  as  his  only  heirs  at  law  and  legatees  the  appellants 
and  Amanda  O.  Caple^  who  was  the  wife  of  the  appellee,  Al- 
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fred  Z.  Caple^  that  the  testator  devised  the  land  to  his 
daughter  Amanda  by  the  sixth  clause  of  his  will;  which  is  as 
follows : 

^^  I  will  and  bequeath  to  my  daughter,  Amanda  6.  Caple^ 
in  addition  to  what  I  have  given  her^  the  north  half  of  the 
northeast  quarter  of  section  twenty-four  (24),  in  township 
twenty-nine  (29),  range  four  (4)  east,  in  Miami  county  and 
State  of  Indiana,  containing  eighty  acres,  more  or  less ;  and 
in  the  event  that  my  daughter,  Amanda  G.  Caple,  should  die 
having  no  heirs  born  to  her,  then  the  above  described  land 
is  to  revert  back  to  my  estate,  and  be  divided  equally  among 
my  heirs,  and  the  same  is  not  to  be  sold  or  conveyed  until 
after  there  shall  be  an  heir  born  to  the  body  of  said  daughter 
Amanda.'^  That  after  the  death  of  the  said  Samuel  Essick 
Amanda  had  born  to  her  three  children,  who  all  departed 
this  life  prior  to  her  death  ;  that  the  said  Amanda  6.  Caple 
died  in  the  year  1889,  leaving  no  children  surviving  her, 
having  devised  the  land  to  her  husband,  the  appellee. 

The  court  sustained  a  demurrer  to  the  complaint  setting  up 
these  facts,  and  the  question  presented  for  our  decision  re- 
lates to  the  correctness  of  this  ruling. 

It  is  contended  by  the  appellants  that  the  will  of  Samuel 
Essick  vested  in  his  daughter  Amanda  a  conditional  fee  in 
the  land  in  dispute,  subject  to  termination  in  the  event  she 
should  die  without  living  heirs  born  to  her  during  her  life, 
while  on  the  other  hand  it  is  contended  by  the  appellee  that 
such  will  vested  in  the  daughter  a  conditional  fee  in  the  laud 
subject  to  become  absolute  upon  the  event  she  should  have 
children  born  to  her  at  any  time  before  her  death. 

We  think  there  is  no  doubt  that  the  will  of  Samuel  Es- 
sick vested  in  his  daughter  a  conditional  fee  in  the  land,  and 
the  controversy  between  the  parties  is  narrowed  to  an  inquiry 
as  to  the  nature  of  the  condition.  Outland  v.  Bower y  115 
Ind.  150  ;  Huxford  v.  Milligan^  50  lud.  542  ;  Bruce  v.  Bis- 
sell,  119  Ind.  525;  Amos  v.  AmoSy  117  Ind.  19;  Skitter  v. 
Mann,  99  Ind.  190 ;  2  Jarman  Wills  (ed.  1859),  p.  83. 
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In  our  opinion  the  will  vested  in  Amanda  a  conditional 
fee,  subject  to  become  absolute  upon  the  birth  of  a  child  to 
her  during  her  life.  It  is  well  settled  that  the  word  '^  heir  '^ 
will  be  construed  to  mean  child  when  it  is  plain  that  the  tes- 
tator employed  it  in  that  sense.  Shimer  v.  Manriy  supra ; 
Conger  v.  Lowe,  124  Ind.  368  ;  Stevens  v.  Flannagan,  ante, 
p.  122. 

That  the  testator  used  the  word  ^*  heir  '^  in  the  sense  of 
child  is  manifest  from  the  phrase,  ^'  and  the  same  is  not  to  be 
sold  or  conveyed  until  after  there  shall  be  born  an  heir  to  the 
body  of  said  daughter  Amanda.^^ 

The  right  to  sell  and  convey  the  property  was  suspended 
until  the  birth  of  a  child,  but  after  that  event  the  absolute 
right  to  sell  and  convey  the  land  existed.  When  that  event 
occurred  the  condition  ceased  to  exist,  for  an  absolute  power 
of  disposition  and  a  limitation  over  are  inconsistent  with 
each  other.  The  rule  is,  in  such  cases,  that  when  the  first 
taker  has  an  absolute  power  of  sale,  subsequent  limitations 
over  are  repugnant  and  void.  Outland  v.  Bowen,  «tfpra ; 
Gifford  V.  ChoaU,  100  Mass.  343 ;  Hale  v.  Marsh,  100  Mass. 
468 ;   Van  Oorder  v.  Smith,  99  Ind.  404. 

The  limitation  contained  in  this  will  has  no  reference  to 
the  time  at  which  the  devisee  shall  die,  but  has  reference  to 
an  entirely  different  event,  namely,  the  time  at  which  a  child 
shall  be  born  to  her.  We  could  not  sustain  the  contention 
of  the  appellants  without  adding  words  not  found  in  the  will, 
or  changing  those  used,  and  this  is  never  to  be  done  unless 
there  is  an  imperious  necessity  for  it.  Shimer  v.  Mann,  SU" 
pra. 

In  our  opinion  the  complaint  in  this  case  fails  to  show  title 
to  the  land  in  dispute  in  the  appellants,  and  for  this  reason 
the  court  did  not  err  in  sustaining  a  demurrer  thereto. 

Judgment  affirmed. 

Filed  April  9, 1892. 
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No.  15,222. 
^  |4gl  BiCHABDSON  V.  CoLEMAN. 

Instruction  to  Jury. — Advocating  a  Oompromue  Verdiei, — A  claase  in  an 
instruction  is  erroneoas  which  states  to  the  jary,  after  it  has  been  delib> 
erating  upon  its  verdict  some  time,  that  **  The  law  which  requires  una- 
nimity on  the  part  of  the  jury  to  render  a  verdict,  expects  and  will  tol- 
erate reasonable  compromise  and  fair  concefisions."  The  law  does  not 
expect  any  compromise  on  the  part  of  jurors.  It  expects  every  juror  to 
exercise  his  individual  judgment,  and  that  when  a  verdict  is  agreed  to- 
it  will  be  the  verdict  of  each  individual  juror. 

From  the  Marion  Superior  Court. 

P.  8.  Kennedy^  8,  Kennedy  and  H,  J.  MUligany  for  ap- 
pellant. 

8.  J.  Pedle  and  W.  L.  Taylor^  for  appellee. 

Olds^  J. — This  was  an  action  by  the  appellant  against  the 
appellee  for  damages  received  by  the  appellant  while  work- 
ing in  the  heading  factory  of  the  appellee^  alleged  to  have  re- 
sulted by  the  negligent  use  of  a  belt^  and  from  weak  and 
insecure  fastenings  with  which  the  same  was  put  together. 

There  was  a  trial  by  jury  and  the  jury  was  instructed  and 
retired  to  deliberate.  Afterwards  the  court  called  the  jury 
into  court  and  gave  them  instruction  numbered  eight,  in  the 
giving  of  which  it  is  contended  by  the  appellant  that  the 
court  erred. 

The  evidence  is  not  in  the  record^  but  all  of  the  instruc- 
tions are  in  the  record,  as  provided  by  section  535,  R.  S. 
1881. 

It  is  suggested  by  counsel  for  appellee  that  the  question 
must  be  presented  as  provided  by  section  630,  R.  S.  1881, 
for  the  presentation  of  reserved  questions  of  law,  but  in  this 
counsel  are  in  error.  There  is  no  attempt  to  bring  the  case 
to  this  court  under  section  630,  supray  and  it  was  not  neces- 
sary that  it  should  be  brought  under  the  provisions  of  that 
section. 

There  was  a  verdict  returned,  a  motion  for  a  new  trial 
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filed  and  overruled^  exceptions  were  reserved  to  the  ruling 
and  judgment  rendered.  The  ease  is  appealed  in  the  ordi- 
nary way^  but  the  record  does  not  codtain  the  evidence. 

If  the  instruction  complained  of  was  competent  under  any 
phase  of  the  evidence  which  might  have  been  introduced, 
then  the  judgment  must  be  aiBrmed,  but  the  particular  in- 
struction complained  of  has  no  relation  to  the  evidence;  hence 
it  would  have  only  encumbered  the  record  to  have  included 
it.     The  instruction  reads  as  follows : 

'^Eighth.  In  addition  to  the  instruction  which  I  have 
heretofore  given  you,  I  now  desire  to  say  that  you  are  to 
take  the  law  as  given  you  by  the  court,  and  not  to  be  swayed 
by  any  speculations  of  your  own  as  to  what  the  law  is  or 
ought  to  be.  You  are,  however,  the  judges  of  the  credi- 
bility of  the  witnesses,  and  should  weigh  and  consider  the 
evidence  as  I  have  heretofore  indicated.  It  is  important  to 
the  parties  to  have  this  case  decided.  You  will,  I  trust,  in 
your  deliberations,  be  careful  to  avoid  the  influences  of  un- 
due pride  of  personal  opinion.  The  law  which  requires 
unanimity  on  the  part  of  the  jury  to  render  a  verdict,  ex- 
pects and  will  tolerate  reasonable  compromise  and  conces- 
sions. You  will  remember,  gentlemen,  that  absolute  cer- 
tainty is  not  always  attainable  in  human  affairs,  neither  does 
the  law  require  it.  Whilst  it  is  expected  that  there  will  be 
individual  opinion,  judgment  and  conscience,  it  is  also  ex- 
pected that  it  will  not  go  to  the  extent  of  unreasonable  ob- 
stinacy. You  will  return  to  your  room  and  again  confer 
together,  calmly  and  deliberately  reviewing  the  case  under 
the  instructions  I  have  given  you." 

The  main  portion  of  this  instruction  we  do  not  deem  ob- 
jectionable. As  to  the  propiiety  of  having  the  jury  brought 
into  court  after  they  had  deliberated  for  nearly  twenty-four 
hoars  and  giving  the  instruction,  we  need  not  speak,  and 
there  is  only  a  portion  of  the  instruction  that  we  deem  it 
necessary  to  consider. 

By  one  clause  of  the  instruction  the  jury  are  told  that 
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''  The  law  which  requires  unanimity  on  the  part  of  the  jury 
to  render  a  verdict^  expects  and  will  tolerate  reasonable  com- 
promise and  fair  concessions.^'  We  can  not  give  our  sanction 
to  this  statement  of  the  law.  By  it  the  jury  are  told  that  the 
law  '^  expects  and  tolerates  reasonable  compromise.'^  The 
law  does  not  expect  any  compromise  on  the  part  of  jurors. 
It  expects  every  juror  to  exercise  his  individual  judgment, 
and  that  when  a  verdict  is  agreed  to  it  will  be  the  verdict  of 
each  individual  juror.  In  arriving  at  a  verdict  a  juror  should 
not  indulge  in  any  undue  pride  of  personal  opinion,  and  he 
ahould  not  be  unreasonable  or  obstinate,  and  he  should  give 
due  consideration  to  the  views  and  opinions  of  other  jurors, 
and  listen  to  their  arguments  with  a  willingness  to  be  con- 
vinced, and  to  yield  to  their  views  if  induced  to  believe  they 
are  correct ;  but  the  law  does  not  expect,  nor  does  it  tolerate, 
the  agreement  by  a  juror  upon  a  verdict  unless  he  is  con- 
vinced that  it  is  right — in  other  words,  unless  it  is  his  ver- 
dict, a  verdict  which  his  conscience  approves,  and  he,  under 
his  oath,  after  a  full  consideration,  believes  to  be  right.  To 
say  that  jurors  may  compromise  upon  a  verdict  is  to  say  that 
twelve  jurors,  all  differing  widely  in  their  views  as  to  what 
verdict  ought  to  be  returned,  without  any  of  them  changing 
their  views,  may  agree  upon  a  verdict  which  is  not  believed 
to  be  right  by  any  considerable  number  of  the  jurors,  but 
agreed  to  as  a  matter  of  expediency  in  order  to  dispose  of  the 
case  without  the  approval  of  the  consciences  of  any  consid- 
erable number  of  the  panel  approving  of  it. 

The  instruction  tells  the  jurors  the  law  expects  them  to 
make  concessions  and  compromised,  and  agree  upon  a  verdict 
which  their  consciences  do  not  approve,  but  they  should  do 
so  as  a  matter  of  expediency  in  order  to  dispose  of  the  case. 

The  opinion  in  the  case  of  Qem  v.  State,  42  Ind.  420,  sus- 
tains the  views  we  have  expressed.  It  is  true  that  decision 
was  rendered  in  a  criminal  case,  but  a  verdict,  whether  in  a 
civil  or  criminal  case,  must  be  the  verdict  of  all  the  jurors. 
Thompson  Trials,  section  2303. 
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In  the  case  of  Houk  v.  Allen,  126  Ind.  568,  after  the  jury 
had  been  out  some  twelve  hours,  the  jurors  agreed  that  a 
certain  number  of  ballots  be  cast  and  counted,  and  if  either 
the  plaintiff  or  the  defendant  received  a  majority  of  the  bal- 
lots  so  cast,  that  the  verdict  should  be  returned  for  the  party 
receiving  a  majority^and  the  agreement  was  carried  out,  and 
a  verdict  returned  in  accordance  with  the  agreement.  This 
court  held  that  a  verdict  could  not  be  arrived  at  in  that  way, 
and  in  the  opinion  it  is  said  :  ^'  It  is  very  clear,  we  think,  that 
the  rights  of  the  parties  were  not  determined  according  to 
the  judgment  or  consciences  of  the  members  of  the  jury,  as 
was  their  right,  but  that  the.  verdict  was  the  mere  creature 
of  the  agreement  to  which  jurors  bound  themselves  in  ad- 
vance of  the  verdict/'  And  yet  this  method  of  arriving  at 
a  verdict  was  but  a  compromise,  the  result  of  a  concession 
made  by  the  jurors ;  they  could  not  agree  upon  a  verdict ; 
they  differed  as  to  whether  the  verdict  should  be  for  the 
plaintiff  or  the  defendant,  and  after  having  deliberated  for 
twelve  hours,  they  compromise  upon  a  verdict,  and  agree 
that  it  shall  be  reached  in  a  certain  way,  and  in  doing  so  they 
return  a  verdict  which  is  not  approved  by  the  judgment  and 
conscience  of  the  minority  of  the  jurors,  and  the  court  says 
it  is  illegal. 

Under  the  instructions  given  in  this  case  the  jury  may  have 
entered  into  a  like  agreement,  and  compromised  upon  a  ver- 
dict to  be  arrived  at  in  like  manner. 

In  the  case  of  GoodseU  v.  Seeley,  46  Mich.  623  (41  Am.  R, 
183),  the  court,  in  speaking  of  jurors  compromising,  says: 
"  The  law  contemplates  that  they  shall,  by  their  discussions, 
harmonize  their  views  if  possible,  but  not  that  they  shall 
compromise,  divide  and  yield  for  the  mere  purpose  of  an 
agreement."  Randolph  v.  Lampkin  (Ky.),  18  S.  W.  Rep. 
538. . 

We  have  examined  the  authorities  cited  by  counsel  for  ap- 
pellee, and  they  do  not  sustain  the  instruction,  and  we  have 
found  none  that  do. 
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The  other  part  of  the  iiistructioD^  other  than  that  which 
we  have  conimeDted  upon^  while  not  erroneous  in  itself^  yet 
when  taken  together  with  the  part  that  is  erroneous,  tended 
to  add  stress  to  the  words  ^'  expect  and  tolerate  reasonable 
compromise  and  fair  concessions ;  '^  and  we  think  the  instruc- 
tion would  fairly  lead  the  jurors  to  belieye  that,  having  delib- 
erated twenty-four  hours,  and  being  unable  to  agree,  they  had 
the  right  to  compromise  upon  a  verdict,  and  return  it,  al- 
though it  did  not  meet  the  approval  of  the  consciences  of  the 
individual  jurors.  This  instruction  was  not  proper  under 
any  state  of  the  evidence,  and  the  judgment  must  be  re- 
versed. 

Judgment  reversed,  at  costs  of  the  appellee. 

Elliott,  C.  J.,  took  no  part  in  the  decision  in  this  case. 

Filed  Jan.  14, 1892 ;  petition  for  a  rehearing  overruled  April  9, 1892. 


No.  15,388. 

Stingley  V.  Nichols,  Shepabd  &  Co.  et  al. 

Damages.— DiteA  AueeinnenL — Appeal  Bond. — Sufficiency  of. — In  an  appeal 
from  an  assessment  made  against  the  land-owners  along  the  main 
ditch,  and  also  along  the  south  arm  thereof  for  the  amount  expended 
for  repairs  on  the  ditch,  it  is  not  necessary  that  the  lands  assessed  from 
which  the  appeals  are  taken  should  be  described  in  the  appeal  bonds, 
the  appeals  having  been  taken  separately,  nor  need  the  bonds  state 
whether  the  lands  were  assessed  for  repairs  to  the  main  ditch  or  to 
the  south  arm.  It  was  proper  to  name  the  county  surveyor  as  the 
obligee  in  the  appeal  bonds,  although  the  assessments  were  made  by  a 
deputy  surveyor. 

Bamb,— Right  of  County  to  Defend.^ Refutal  to  PermU,— County  Surveyor. — 
Where  appeals  are  taken  from  ditch  assessments,  the  county  being  the 
party  and  the  only  party  financially  interested  in  the  collection  of  these 
assessments,  it  is  proper  for  the  board  of  county  commissioners  to  em- 
ploy attorneys  to  appear  and  protect  the  interests  of  the  county  in  said 
appeals,  and  it  is  error  for  the  court  to  refuse  to  permit  such  attorneys 
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to  represent  the  county  surveyor.  Where,  however,  said  attorneys  did 
appear  for  the  party  who  made  the  assessments,  and  continued  the  liti- 
gation, the  error  is  not  available. 

Same. — Burden  of  Proof, — In  such  appeals  the  burden  of  proof  is  upon 
the  county  surveyor,  and  it  is  not  error  to  require  him  to  open  and 
close  the  case. 

Samk. — Board  of  County  Commiasioners, — Power  to  Appoini  Deputy  Surveyor, 
— Suffideney  of  Appointment. — Collateral  Attack. — The  power  to  appoint  a 
deputy  to  act  in  cases  wherein  the  regular  surveyor  is  interested  is 
specially  delegated  to  the  board  of  county  commissioners.  When  they 
have  made  such  appointment,  the  presumption  exists,  at  least  upon  a 
collateral  attack,  that  the  county  surveyor  was  interested  in  a  matter 
wherein  he  was  required  to  act,  and  that  the  board  had  knowledge  of 
the  fact.  It  is  not  necessary  to  recite  the  grounds  upon  which  a  board 
of  county  commissioners  proceeds  in  a  matter  which  is  within  their 
jurisdiction.  An  order  of  appointment  by  a  board  of  commissioners 
which  recited  that  the  board  appointed  "  A.  R.  as  deputy  surveyor  for 
Fulton  county,  Indiana,  in  compliance  with  section  5952,  B.  S.,  11th 
specification,  section  140,  B.  8  1881,''  was  broad  enough  to  include  the 
making  of  assessments  for  ditch  repairs,  and  sufficient  to  withstand  a 
collateral  attack. 

From  the  Fulton  Circuit  Court. 

O.  W.  Holman,  iJ.  (7.  StephensoUf  J.  Rowley  and  Jf.  A.  Ba^ 
ieTy  for  appellant. 

P.  M.  Buchanan^  J.  8.  Slicky  M,  L.  Essick  and  0.  F.  MonJt^ 
gomery,  for  appellees. 

MiLLEB,  J. — A  public  ditch,  known  as  the  Peters  and 
Reed  ditch,  was  established  in  Fulton  county,  Indiana^  in 
the  year  1880,  by  the  board  of  commissioners  of  that  county, 
ander  and  pursuant  to  the  drainage  law  of  1875.  In  the 
year  1888,  James  K.  Stinson,  then  surveyor  of  Fulton 
county,  undertook  to  clean  out  and  repair  the  ditch,  as  pro- 
vided for  by  section  10  of  the  acts  of  1885,  p.  141  (Elliott's 
Supp.,  sectiop  1193).  For  work  done  on  the  main  ditch  he 
issued  certificates  in  the  amount  of  $3,594.89,  and  for  work 
on  the  south  arm  for  $267.10,  upon  which  sums  the  county 
auditor  drew  his  warrant  on  the  county  treasurer,  and  the 
flame  were  paid  out  of  the  county  revenue.     Afterward  the 
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term  of  office  of  StinsoD,  as  county  surveyor,  expired,  and 
he  was  succeeded  by  the  appellant,  Peter  J.  Stingley. 

In  September,  1889,  one  Isaiah  Walker,  claiming  to  act 
as  deputy  surveyor,  assessed  the  land-owners  along  the  main 
ditch,  and  also  along  the  south  arm  for  the  full  amount  ex- 
pended for  repairs  on  the  ditch.  This  assessment  was  made 
to  reimburse  the  treasury  for  the  payments  paid  out  of  the 
county  revenues. 

From  this  assessment  the  appellees  appealed  to  the  circuit 
court  by  filing  their  separate  bonds  with  the  clerk  of  said 
court.  Subsequently,  by  order  of  the  court,  the  cases  were 
consolidated  and  tried  together. 

After  the  appeals  were  perfected,  but  before  the  trials 
Messrs*  Holman  &  Stephenson  and  Kowley  &  Baker,  attor- 
neys at  law,  entered  a  special  appearance  in  each  case,  and 
filed  written  motions  to  dismiss  the  appeals,  which  motions 
were  overruled,  and  the  rulings  are  assigned  as  errors  here. 

The  grounds  upon  which  the  motion  proceeded,  briefly 
stated,  are,  that  the  assessment  having  been  made  by  Isaiah 
Walker,  and  not  by  the  appellant,  Stingley,  the  appeal  bonds 
should  have  been  made  payable  to  Walker,  and  he  should 
have  been  made  defendant  in  the  appeal ;  and  for  the 
furtlier  reason  that  the  lands  assessed,  from  which  the  ap- 
peals are  taken,  are  not  described  in  the  appeal  bonds,  nor 
do  they  state  whether  they  were  assessed  for  repairs  to  the 
main  ditch  or  to  the  south  arm. 

We  are  satisfied  that  the  court  did  not  err  in  overruling 
these  motions. 

The  purpose  for  which  appeal  bonds  are  required  to  be 
filed  is  to  furnish  indemnity  for  loss  that  may  be  incurred 
because  of  the  appeal.  Defects  in  their  form  are  cured  by 
statute.  Section  1221,  R.  S.  1881 ;  RaiUback  v.  ChreoCy  58 
Ind,  72.  They  are  not  pleadings  and  perform  none  of  the 
functions  of  a  pleading.  The  bonds  seem  to  be  drawn  in 
strict  conformity  with  the  law  giving  the  right  of  appeal.  The 
record  of  the  assessments,  a  copy  of  which  the  surveyor  is 
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required  to  file  with  the  clerk  of  the  court  to  which  the  ap- 
peal is  takeuy  necessarily  shows  a  description  of  the  lands 
assessed,  with  the  purpose  of  the  assessment. 

The  county  surveyor  was  properly  named  as  the  obligee 
in  the  appeal  bonds^  for  so  says  the  statute  which  provides 
for  the  appeal. 

If  Walker,  who  made  the  assessment^  had  authority  to 
make  it,  it  was  because  he  was  a  deputy  surveyor.  If  he  was 
a  deputy  surveyor,  he  was  but  the  shadow  of  his  principal — 
a  mere  substitute  for  his  principal.  Black  Law  Diet.,  title^ 
"Deputy;"  Sections  5952,6569,  5570,  R.  S.  1831. 

Upon  the  overruling  of  the  motion  to  dismiss  the  appeals. 
a  motion,  supported  by  affidavit,  was  filed,  questioning  the 
authority  of  Messrs.  Holman  &  Stephenson  and  Rowley  & 
Baker  to  appear  as  the  attorney  of  the  county  surveyor.  In 
answer  to  this  affidavit  and  motion,  a  joint  affidavit  was  made 
by  the  attorneys  mentioned,  showing  that  they  had  been  em- 
ployed by  the  board  of  commissioners  of  Fulton  county  to 
appear  and  protect  the  interests  of  the  county  in  said  ap- 
peals, and  to  take  such  other  steps  as  they  should  think 
proper  and  necessary  to  collect  the  amount  of  the  assess- 
ments made  to  reimburse  the  county  treasury  for  its  dis- 
bursements made  in  the  repair  of  the  ditch. 

The  court  found  that  ^uch  employment  did  not  authorize 
them  to  appear  in  the  action. 

In  our  opinion  this  ruling  was  erroneous.  The  county  was 
the  party,  and  the  only  party,  financially  interested  in  the 
collection  of  these  assessments.  The  money  had  been  paid 
out  of  the  county  treasury,  and  the  collection  of  the  assess- 
ments appealed  from  was  the  only  remedy  provided  by  law 
for  replacing  it.  While  under  the  peculiar  wording  of  the 
section  of  statute  under  consideration  the  county  was  not  a 
necessary  party  to  the  appeal  {Davis  v.  Lake  Shore,  etc.,  R. 
W,  Co,,  114  Ind.  364),  we  think  it  would  have  been  a  proper 
one,  and  upon  proper  application  should  have  been  permitted 
to  intervene  for  the  protection  of  its  rights  in  litigation. 
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Godzman  v.  Whitaker,  81  Iowa,  627;  Smith  v.  Ford,  48 
Wis.  115  (151) ;  Taylor  v.  Adair,  22  Iowa,  279;  Gradwohl 
V.  Harris,  29  Cal.  150 ;  YvAa  Go.  v.  Adams,  7  Cal.  35  ;  State, 
ex  rel.,  v.  Graham,  23  La.  Ann.  402. 

No  attempt  was  made  to  have  the  county  made  a  party, 
but  the  appellant  did  ask  what  would  have  accomplished  the 
same  purpose,  that  is,  to  defend  in  the  name  of  the  county 
surveyor. 

The  statute  requires  that  the  assessments  shall  be  made  by 
the  county  surveyor,  and  that  the  appeal  bond  shall  be  made 
payable  to  him,  and  that  a  summons  shall  be  issued  and 
served  upon  such  surveyor,  but  it  nowhere  expressly  author- 
izes him  to  employ  attorneys,  and  makes  no  provision  for 
their  payment  if  so  employed. 

In  this  case  it  does  not  appear  that  the  surveyor  had  em- 
ployed attorneys  or  contemplated  such  action.  Under  these 
circumstances  we  think  the  attorneys  employed  by  the  county 
should  have  been  permitted  to  defend.  Roszell  v.  Roszdl,  105 
Ind.  77. 

While  we  are  satisfied  that  the  court  erred  in  its  ruling,  it 
appears  that  the  appellants  were  not  injured  by  such  ruling. 
The  record  discloses  the  fact  that  after  they  were  barred  from 
appearing  upon  the  employment  of  the  board  of  commission- 
ers of  Fulton  county,  they  did  appear/ for  Isaiah  Walker,  the 
person  who  made  the  assessment,  and  continued  the  litiga'* 
tion. 

The  court  did  not  err  in  requiring  the  county  surveyor  to 

take  the  burden  of  the  issues  and  to  open  and  close  the  case. 

Weaver  v.  Templin,  113  Ind.  298 ;  Neffy.  Reed,  98  Ind.  341. 

During  the  course  of  the  trial  the  appellant  oflfered  in  ev- 
idence the  following  entry  in  the  record  of  the  board  of  com* 
missioners  of  Fulton  county,  to  show  the  appointment  of  the 
deputy  surveyor  who  made  the  assessment  appealed  from : 

"  The  board  now  appoints  Isaiah  Walker  as^deputy  surveyor 
for  Fulton  county,  Indiana,  in  compliance  with  section  5952, 
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Kevised  Statutes,  11th  specification,  section  240  Revised  Stat- 
utes of  Indiana  of  1881.'' 

In  connection  with  this  offer  it  was  proven  by  Walker  that 
he  made  the  assessment  under  the  appointment  made  in  this 
order. 

The  county  surveyor  also  offered  to  show  that  he  was  the 
son  of  one  of  the  land-owners  assessed  for  the  cleaning  out 
and  repairing  of  the  Peterson  and  Reed  ditch,  who  was  one 
of  the  appellants  from  such  assessment ;  also,  that  two  others 
of  such  appellants  were  his  uncles;  that  these  facts  were 
reported  to  the  county  auditor  by  such  county  surveyor, 
prior  to  the  making  of  the  order' appointing  Walker  as 
deputy  surveyor,  and  that  this  was  reported  to  the  board  of 
commissioners,  and  upon  such  notice  the  order  of  appoint- 
ment was  made. 

This  evidence  was  excluded  by  the  court,  who  held  that 
**  no  valid  grounds  were  shown  authorizing  the  appointment 
of  Walker,  and  that  the  assessments  made  by  him  were  made 
without  authority .'' 

The  view  that  we  take  of  the  order  of  the  board  of  com- 
.missioners  appointing  Walker  as  deputy  surveyor  renders  it 
unnecessary  to  discuss  the  circumstances  under  which  parol 
evidence  may  be  introduced  in  aid  of  orders  made  by  boards 
of  commissioners  claimed  to  be  defective. 

We  are  satisfied  that,  when  subjected  to  a  collateral  attack, 
the  order  made  by  the  board  of  commissioners  was  sufficient 
to  sustain  the  assessment  made  by  such  appointee. 

It  is  not  claimed  that  the  county  surveyor  was,  in  fact, 
disinterested,  and,  therefore,  competent  to  make  the  assess- 
ment, but  simply  that  no  valid  grounds  were  shown  author- 
izing the  appointment  by  the  board  of  commissioners  of  a 
deputy  to  act  in  making  this  assessment. 

The  power  to  appoint  a  deputy  to  act  in  cases  wherein  the 
regular  surveyor  is  interested  is  specially  delegated  to  the 
board  of  county  commissioners.  Section  5952,  R.  S.  1881, 
which  is  as  follows :     "  Such  surveyor  may  appoint  deput 
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ties ;  and  whenever  the  services  of  the  surveyor  are  required 
in  a  case  where  he  is  interested^  the  board  of  commissioners 
shall  appoint  a  deputy/'  When  they  have  made  such  ap- 
pointment, the  presumption  exists^  at  least  upon  a  collateral 
attack^  that  the  county  surveyor  was  interested  in  a  matter 
wherein  he  was  required  to  act,  and  that  the  board  had 
knowledge  of  this  fact. 

It  is  well  settled  that  it  is  not  necessary  to  recite  the 
grounds  upon  which  a  board  of  county  commissioners  pro* 
ceeds^  in  a  matter  which  is  within  their  jurisdiction*  PlcUter 
V.  Board,  etc.,  103  Ind.  360  (369) ;  Oarr  v.  8taU,  do.,  103  Ind. 
548 ;  Sims  v.  Gray,  109*  Ind.  601 ;  Jackson  v.  State,  etc.,  104 
•Ind.  516  (520);  Board,  etc.,  v.  Hall,  70  Ind.  469;  Dillon 
Mun.  Corp.  (4th  ed.)^  section  318. 

In  the  order  of  appointment  made  in  this  case  it  is  recited 
that  the  appointment  is  made  in  compliance  with  the  eleventh 
specification  of  section  240,  and  of  section  6952^  R.  8.  1881, 
which  is  equivalent  to  saying  that  the  appointment  was  made 
because  the  county  surveyor  was  interested,  on  account  of 
kinship,  in  some  matter  in  which  his  services  were  required* 
It  would,  doubtless,  have  been  better  form  to  have  specified 
in  the  order  the  case  or  matter  in  which  the  appointee  was 
to  act  as  such  deputy  surveyor,  but  the  appointment  was  cer- 
tainly broad  enough  to  include  the  making  of  this  assess- 
ment, and  sufficient  to  withstand  a  collateral  attack. 

The  law  does  not  contemplate  that  the  orders  of  a  board 
of  commissioners  shall  be  drafted  with  much  precision  of 
statement,  and  if  they  are  right  in  substance  they  will  be 
sustained.  Bittinger  v.  BeU,  65  Ind.  445 ;  Million  y.  Board^ 
dc,  89  Ind.  5. 

The  judgment  is  reversed,  with  instruction  to  grant  a  new 
trial,  and  for  further  proceedings  in  accordance  with  this 
opinion. 

Filed  Feb.  6,  1892;  petition  for  a  rehearing  overraled  April  9, 1892. 
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No.  14,043. 

The  Evansville  and  Terre  Haute  Railroad  Com- 
pany ET  AL.  V,  Talbot. 

Maucious  Prosecution. — Exeeuive  Damages. —  When  Verdict  iDill  not  be 
Dutitrbed, — New  TriaL — In  an  action  for  malicious  prosecution  which 
inyolves  the  question  of  compensation  lor  an  injury  to  character,  a 
new  trial  will  not  be  granted  on  the  ground  of  excessive  damages,  unless 
they  are  so  outrageous  as  to  induce  the  belief  that  the  jury  acted  from 
prejudice,  partiality  or  corruption. 

Same. —  WUnese. — Tettinwny  of  in  Criminal  Oauae. — AdmimbilUy  of  in  Action 
for  MaUdoue  Proaecution, — ^Where  one  of  the  appellants  in  the  cause  was 
a  witness,  and  testified  at  the  trial  of  the  appellee  on  the  charge  of  em- 
bezzlement, it  was  proper  for  the  appellee  in  his  action  to  recover  dam- 
ages for  malicious  prosecution  on  account  of  said  charge  of  embezzle- 
ment, to  prove  what  the  testimony  of  said  appellant  was  on  the  crim- 
inal trial. 

Same. — Ingtmetiona  to  Jury, — An  instruction  in  an  action  to  recover  dam- 
ages for  an  alleged  malicious  prosecution,  which  stated,  among  other 
things,  that  the  plaintiff  before  he  could  recover  must  prove  by  a  pre- 
ponderance of  the  evidence  "  that  the  defendants,  or  such  as  are  held 
liable,  caused  the  arrest  of  the  plaintiff,  or  were  instrumental  therein, 
or  in  some  way  voluntarily  aided  or  abetted  in  the  prosecution  of  the 
plaintiff,'^  is  not  objectionable  on  the  ground  that  it  assumes  some  of 
the  defendants  will  be  held  liable,  when  taken  in  connection  with  a 
subsequent  instruction  which  informed  the  jury  that  "  there  can  be  no 
finding  against  any  defendant  who  is  not  shown  to  have  been  connected 
with  the  instigation  or  carrying  on  of  the  prosecution." 

iNflTBUCTlOKS  TO  JuRY. — Mtut  be  Considered  Together, — Instructions  given 
to  a  jury  must  be  considered  as  a  whole.  If  when  taken  together  they 
fairly  and  correctly  state  the  law,  the  cause  will  not  be  reversed,  even 
if  some  of  the  instructions,  considered  alone,  might  seem  incorrect. 

Verdict. —  Weight  of  Evidence. — Where  there  is  testimony  which  is  sus- 
ceptible of  an  interpretation  that  will  sustain  the  verdict  the  same  will 
not  be  disturbed. 

From  the  Warrick  CSrcuit  Court. 

J,  E.  Iglehart  and  E.  Taylor,  for  appellants. 
6.  Palmer  and  D.  B.  KufrUer,  for  appellee. 

McBride,  J. — The  appellee  was  prosecuted  on  a  charge 
of  embezzlement  and  acquitted. 
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He  then  commeDced  this  suit  against  the  appellant  rail- 
road company,  and  certain  of  its  officers,  charging  that  the 
prosecution  was  instigated  by  them,  and  that  it  was  malicious 
and  without  probable  cause. 

The  trial  resulted  in  a  verdict  and  judgment  in  his  favor 
against  the  company  and  one  of  the  officers,  and  in  favor  of 
the  other  officers  sued. 

The  principal  question  argued  here  is  the  sufficiency  of  the 
evidence  to  sustain  the  verdict.  The  appellants  contend  with 
much  earnestness  that  it  is  insufficient.  As  the  testimony 
comes  to  us,  in  the  bill  of  exceptions,  if  we  were  authorized 
to  weigh  it  and  to  decide  with  the  party  having  the  prepon- 
derance, we  would  unhesitatingly  reverse  the  judgment.  As 
it  thus  reaches  us  the  appellee  not  only  has  not  a  prepon- 
derance, but  the  evidence  seems  to  preponderate  strongly  in 
favor  of  the  appellants. 

The  examination  of  this  question  necessarily  involved  the 
reading  of  the  testimony — a  work  of  no  small  magnitude. 
As  a  result,  we  are  not  able  to  say  that  there  is  no  evidence 
tending  to  sustain  the  verdict.  No  good  purpose  would  be 
subserved  by  quoting  or  examining  here  any  portion  of  the 
testimony,  which  covers  over  one  thousand  pages  of  manu- 
script. It  is  enough  to  say  tl\^t  there  is  testimony  which  is 
susceptible  of  an  interpretation  that  will  sustain  the  verdict. 
While  it  is  also  open  to  a  different  construction,  in  accord- 
ance with  the  claim  of  the  appellants,  it  is  evident  that  the 
jury  and  the  trial  judge  decided  the  question  of  interpreta- 
tion adversely  to  them. 

One  of  the  principal  reasons  for  the  rule  of  practice  now 
so  firmly  established  that  this  court  will  not  weigh  conflict- 
ing evidence  is,  that  the  jury  and  trial  judge,  hearing  the 
testimony  as  it  falls  from  the  lips  of  the  witnesses,  with  op- 
portunity to  observe  their  demeanor  and  m'anner  of  testify- 
ing, and  having  the  benefit  of  many  surrounding  and  at- 
tendant circumstances  which  can  never  reach  this  court 
through  the  medium  of  a  bill  of  exceptions,  are  in  better 
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ntaation  to  draw  correct  inferences  and  to  construe  and  weigh 
the  testimony  than  we  are.  We  can  not,  therefore,  reverse,. 
the  case  on  the  evidence. 

The  appellants  also  insist  that  excessive  damages  were 
awarded.     The  verj^ict  was  for  $6,500. 

Courts  seldom  disturb  verdicts  on  the  ground  that  com- 
pensation for  an  injury  to  character  has  been  estimated  by 
too  high  a  standard.  In  cases  of  this,  character  a  new  trial 
will  not  be  granted  on  the  ground  of  excessive  damages,  un- 
less they  are  so  outrageous  as  to  induce  the  belief  that  the 
jury  acted  from  prejudice,  partiality  or  corruption.  Ouard 
V.  Riskj  11  Ind.  156;  Alexander  v.  ThxymaSy  25  Ind.  268; 
Cfrocker  v.  Hadley,  102  Ind.  416. 

An  action  for  malicious  prosecution,  like  actions  for  libel 
or  slander,  involves  the  question  of  compensation  for  an  in- 
jury to  character.  We  can  not  disturb  the  verdict  on  that 
ground. 

The  appellants  asked  the  court  to  give  several  special  in- 
structions, which  were  refused.  The  correctness  of  this  rul- 
ing is  questioned.  We  find  in  examining  the  instructions 
given  by  the  court,  and  comparing  them  with  those  refused, 
that  in  so  far  as  those  asked  and  refused  were  correct  they 
were  substantially  and  fairly  embodied  in  those  given. 

The  third  instruction  given  by  the  court,  on  its  own  mo- 
tion, is  as  follows : 

*'  3d.  Before  the  plaintiff  will  be  entitled  to  recover  any- 
thing he  must  prove  by  a  preponderance  of  the  evidence : 
Ist.  That  tlje  plaintiff  was  charged  with  the  crime  of  em- 
bezzlement. 2d.  That  he  was  arrested  upon  said  charge. 
3d.    That  he  was  tried  and  acquitted  upon  said  charge. 

''4th.  That  the  defendants,  or  such  as  are  held  liable, 
caused  the  arrest  of  the  plaintiff,  or  were  instrumental  therein, 
or  in  some  way  voluntarily  aided  or  abetted  in  the  prosecu- 
tion  of  the  plaintiff. 

''  5th.  That  such  prosecution  was  malicious  and  without 
probable  cause.'^ 
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To  this  iDStructioD  the  appellants  object  because,  they  say^ 
it  ^'  assumes  that  some  of  the  defendants  will  be  held  liable." 
We  do  not  think  the  objection  is  well  founded.  In  our  opin- 
ion the  instruction  is  unobjectionable,  when  it  is  read,  as  it 
must  be,  in  connection  with  the  other  instructions  given. 
By  its  6th  instruction  the  court  charged  *the  jury  as  follows : 

'^  6th.  Tour  verdict  in  this  case,  if  the  &cts  warrant  it, 
may  be  against  some  of  the  defendants,  and  in  favor  of  the 
others;  but  there  can  be,  no  finding  against  any  defendant 
who  is  not  shown  to  have  been  connected  with  the  instiga- 
tion or  carrying  on  of  the  prosecution.'^ 

Similar  objection  is  made  to  the  Slit  and  32d  instractiona, 
which  are  as  follows : 

*'  31st.  Though  probable  cause  can  not  be  inferred  from 
malice,  yet  in  determining  whether  there  was  or  was  not 
probable  cause,  the.  fact  that  there  was  ill-will,  or  malice, 
may  be  considered. 

'^  32d.  The  jury  may  consider,  as  tending  to  support  the 
action,  delay  in  commencing  the  prosecution,  after  the  al- 
leged commission  of  the  offence,  and  in  bringing  said  prose- 
cation  to  a  trial  after  it  was  commenced/' 

The  appellants  complain  that  No.  31  assumes  that  there 
was  ill-will,  or  malice  on  the  part  of  the  appellants  againat 
the  appellee,  and  that  No.  32  assumes :  1st.  That  the  prose- 
cution was,  in  fact,  commenced  by  the  appellants,  and,  2d. 
That  there  was  delay  in  the  prosecution. 

It  is  well  settled  that  instructions  given  to  a  jury  most  be 
considered  as  a  whole.  If,  when  taken  together,  they  fairly 
and  correctly  state  the  law,  the  cause  will  not  be  reversed, 
even  if  some  of  the  instructions,  considered  alone,  might 
seem  incorrect.  EgglesUm  v.  Castle,  42  Ind.  531 ;  Kirland  v. 
State,  43  Ind.  146 ;  Brooks  v.  AUen,  62  Ind.  401 ;  NicoleB 
V.  Calvert,  96  Ind.  316;  Wright  v.  Famler,  90  Ind.  492; 
Louiaville,  etc.,  R.  W.  Co.  v.  Orantham,  104  Ind.  353 ;  Toum 
of  Ruahmlle  v.  Adams,  107  Ind.  475 ;  Indiana^  etc.,  R.  W, 


NOVEMBER  TERM,  1891.  226 


The  Old  National  Bank  of  EyansTiUe  v.  Findlej. 


Oo.  V,  Oook,  102  Ind.  133;  Glim  v.  Lindaey,  110  Ind.  337; 
Oraigy.  Frazhr,  127  Ind.  286. 

The  instructions  in  this  case,  ^hen  taken  together,  we 
think  fully  and  fairly  state  the  law. 

One  of  the  appellants  was  a  witness,  and  testified  at  the 
trial  of  the  appellee  on  the  charge  of  embezzlement.  On 
the  trial  of  the  case  at  bar  the  appellee  was  allowed  to  call 
a  witness  to  prove  what  the  testimony  of  this  appellant  was 
on  the  criminal  trial.  This  was  not  error.  Shannon  v. 
Spencer,  1  Blaekf.  526. 

We  find  no  error  in  the  record. 

Judgment  a£Brmed,  with  costs. 

Filed  Feb.  2, 1892;  petition  for  a  lehearipg  oTermled  April  19, 1892. 


No.  14,831.  181    2S5 

154     80 

The  Old  National  Bank  of  Evansvuxb  «.  Findley.   |  iji  225 

I  loo     474{ 

I  166    478, 

BxAL  EsTATB. — Convcyanot, — Equ/UabU  Tide, — I\arehtuer  wUh  NoHee. — Exe- ' 

'  eution  OredUor, —  When  not  bona  fide  Purehtuer, — A.  executed  a  deed  to  B. 
lor  certain  real  estate  on  the  19th  day  of  October,  1885.  B.  thereafter 
•old  the  land  to  0.  and  delivered  the  deed  he  had  receiyed  from  A.  to 
C.'b  agent,  and  the  same/not  haying  been  recorded,  was  destroyed,  and 

A.  made  a  conyeyance  directlyto  C.  Subsequently  A.  executed  another 
deed  to  B.,  reciting  as  a  reason  for  so  doing  the  loss  or  destruction  of 
the  prior  deed.    0.  afterward  conyeyed  the  land  to  D. 

Hdd,  that  D.  acquired  a  good  title  to  the  land  as  against  an  execution 
creditor  whose  claim  rested  upon  a  sheriff's  sale  made  on  a  judgment 
rendered  on  the  26th  day  of  February,  1886,  against  A.  and  others. 

Meld,  also,  that  at  the  time  the  judgment  was  rendered,  A.  had  no  estate 
or  interest  in  the  land  upon  which  the  judgment  could  fasten,  and  that 

B.  was  the  equitable  owner  of  the  land,  if  not  the  legal  owner,  and  that 
against  a  prior  equitable  title  a  judgment  can  not  prevail. 

^eid,  also,  that  C.  being  a  bona  fide  purchaser  in  all  that  the  term  implies, 
her  grantee  acquired  title  even  if  he  purchased  with  notice. 

Vol.  131.— 16 
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JBeldf  also,  that  an  execntion  creditor  who  bays  at  his  own  sale  is  not  a 
bona  fide  purchaser  within  the  meaning  of  the  law. 

84ME.—SkitiUe  of  Frauds,— When  Creditor  can  not  Take  Advantage  ^.— A 
creditor  can  not  take  advantage  of  the  statute  of  frauds  to  avoid  a  sale 
of  lands  made  by  the  debtor,  although  the  latter  might  have  done  so  if 
he  had  elected. 

&AMIK,— Conveyance  to  Defraud  Creditors, — Innocent  Qrantee.'^I^'otection  </.— 
l^eaumption  of  Qood  Faith. — If  a  conveyance  is  made  with  intent  to  de- 
fraud creditors,  and  the  grantee  does  not  participate  in  the  fraud,  and 
pays  a  valuable  consideration  for  the  realty,  his  rights  and  the  rights 
of  his  grantees  are  secure  against  such  creditors.  The  presumption  is 
in  favor  of  good  faith,  and  unless  overcome  makes  a  prima  facie  case. 

Same. — Voluntary  Return  cf  Deed, — TUU  not  ReoesUd,—Ti\i^  voluntary  re- 
ftarn  of  a  deed  to  the  grantor  for  the  avowed  purpose  of  cancellation 
does  not  revest  the  grantor  with  title.  Speer  v.  Speer,  7  Ind.  17S,  and 
Thompson  v.  TAomjuon,  9  Ind.  323,  distinguished. 

From  the  Vanderburgh  Circuit  Court. 

J.  E.  Iglehart  and  E.  Taylor y  for  appellant. 
J",  r.  Walker^  for  appellee. 

Elliott^  C.  J. — Both  parties  claim  title  to  the  land  which 
is  here  the  subject  of  controversy  through  John  Mc^onald.^ 
The  claim  of  the  appellant  rests  upon  a  sheriff's  sale  made 
on  a  judgment  rendered  on  the  26th  day  of  February,  1886, 
against  McDonald  and  others.  The  appellee  chiiins  title  di* 
rectly  through  a  conveyance  executed  to  him  by  FiTSbeth 
Seifert,  and  she  claimed  through  deeds  executed  to  her  by 
McDonald  and  by  John  Woolley.  Woolley  asserted  title 
through  a  deed  executed  to  him. by  McDonald  on  the  19th 
day  of  October,  1885,  but  which  was  destroyed.  To  supply 
the  place  of  the  deed  executed  to  Woolley  McDonald  ex- 
ecuted another  deed  on  the  28th  day  of  May,  1886,  wherein 
it  was  recited  that  a  deed  was  executed  to  McDonald  on  the 
19th  day  of  October,  1885,  and  that  it  had  been  lost  or  de- 
stroyed. Woolley  testified  that  he  bought  the  land  from 
McDonald  and  received  a  deed,  and  that  it  was  five  or  six 
months  before  he  conveyed  the  land  to  Mrs.  Seifert.  He 
also  testified  that  he  gave  her  the  deed  executed  to  him  by 
McDonald.      McDonald's  testimony  was  substantially  the 
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same  as  that  of  Woolley  upon  the  points  stated,  but  he  fixed 
the  date  of  the  deed  to  Woolley  as  the  19th  day  of  October, 
1885.  McDonald  further  testified  that  when  the  sale  was 
made  to  Mrs.  Seifert  the  deed  to  Woolley  had  not  been  re* 
corded,  that  the  interested  parties  brought  it  to  him  and  de- 
sired him  to  make  a  deed  directly  to  Mrs.  Seifert,  and  that 
the  deed  to  Woolley  was  then  destroyed. 

The  appellant^s  counsel  argue  with  ability  and  earnestness 
that  the  trial  court  erred  in  allowing  the  appellee  to  prove 
by  parol  the  contents  of  the  deed  executed  by  McDonald  to 
Woolley  in  October,  1885.  Their  position  is  that  as  the 
grantors  of  Findley  voluntarily  destroyed  the  deed,  oral  ev- 
idence of  its  contents  was  not  competent.  But  we  do  not 
find  it  necessary  or  proper  to  decide  this  question,  for  we  re- 
gard the  judgment  below  as  so  clearly  right  that  we  could 
not  reverse,  even  if  we  should  hold  that  the  oral  evidence 
was  erroneously  admitted. 

If  McDonald  had  no  estate  or  interest  in  the  land  at  the 
time  the  judgment  was  rendered,  the  appellant^s  purchase  at 
the  sale  made  by  the  sheriff  conferred  no  right  or  title.  The 
estate  or  interest  a  debtor  has  in  the  land  is  all  that  the  lien 
of  a  judgment  reaches,  and  where  there  is  no  actual  interest 
or  estate  there  is  nothing  to  which  the  lien  can  attach.  It  is 
firmly  settled,  and  settled  on  solid  priuciple,/hat  a  judgment 
lien  yields  to  prior  equities,  binding  only  the  actual  interest 
or  estate  of  the  debtor.  Shirk  v.  Thomas,  121  Ind.  147,  and 
cases  cited ;  Paxton  v.  Sterne,  127  Ind.  289  ;  Ribelin  v.  Peugh, 
126  Ind.  216 ;  Johnson  v.  Hess,  126  Ind.  298 ;  Boyd  v.  An- 
derson, 102  Ind.  217. 

We  regard  the  evidence  as  very  clearly  showing  that  at 
the  time  the  ju(lgment  was  rendered  McDonald  had  no  es* 
tate  or  interest  in  the  land  upon  which  the  judgment  could 
-Asten.  Woolley  was  the  equitable  owner  of  the  land,  if  not 
the  legal  owner,  and  against  a  prior  equitable  title  a  judg* 
ment  can  not  prevail.  Glidewell  v.  Spaugh,  26  Ind.  S19; 
Hays  V.  Reger,  102  Ind.  524;  Fotfz  v.  Wert,  103  Ind.  404; 
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Wright  v.  Tichenor,  104  Ind.  185 ;  Wf-iyht  v.  Jones,  106  Ind. 
17;  Taylor  v.  DuesUrberg^  109  Ind.  165;  Harral  v.  Gray, 
10  Neb.  186 ;  Mansfield  v.  Gregory,  8  Neb.  432. 

The  general  rule  affirmed  and  illustrated  by  many  oases  is 
that  an  execution  creditor  who  buys  at  his  own  sale  is  not  a 
banajide  purchaser  within  the  meaning  of  the  law.  Boos  v. 
Morgan,  130  Ind.  305 ;  Branch  v.  Faust,  130  Ind.  538,  and 
cases  cited. 

In  this  case  Mrs.  Seifert  was  a  bona  fide  purchaser  in  all 
that  the  term  implies.  She  acquired  whatever  title  McDon- 
ald and  WooUey  could  convey^  and  that  title,  even  if  it  was 
no  more  than  an  equitable  one,  will  prevail  against  that  of 
the  appellant.  As  she  was  a  bona  fide  purchaser  her  grantee 
acquired  title,  even  if  it  be  true  that  he  purchased  with  no- 
tice.    Trentfnan  v.  Eldridge,  98  Ind.  626  (538). 

A  creditor  can  not  take  advantage  of  the  statute  of  frauds 
to  avoid  a  sale  of  lands  made  by  the  debtor,  although  the 
latter  might  have  done  so  if  he  had  elected.  Dixon  v.  Duke, 
86  Ind.  484;  Boyce  v.  Graham,  91  Ind.  420;  Cool  v. 
Peters,  etc.^  Co-,  87  Ind.  531 ;  Savage  v.  Lee,  101  Ind.  514; 
Wolke  V.  Fleming,  103  Ind.  105;  Foltz  v.  Wert,  supra;  Bod- 
kin  V.  Merit,  10^2  Ind.  293;  Burrow  v.  Terre  HauU,  etc.,  R. 
JB.  Co.,  107  Ind.  432. 

If  it  should  be  granted  that  there  was  no  written  evidence 
of  the  conveyance  to  Woolley,  the  rule  we  have  stated  car- 
ries the  case  against  the  appellant,  inasmuch  as  Woolley 
bought  the  land  and  paid  a  valuable  consideration  for  it,  thus 
acquiring  an  equitable  title,  if  nothing  more. 

We  can  not  agree  with  appellant^s  counsel  that  the  evi- 
dence shows  that  McDonald  conveyed  the  land  to  Woolley 
for  the  fraudulent  purpose  of  cheating  his  creditors,  but  the 
concession  that  he  did  so  would  not  entitle  the  appellant  to 
a  recovery,  for  there  is  no  evidence  that  Woolley  partici- 
pated in  his  alleged  fraudulent  design,  and  without  such  evi- 
dence the  rights  of  Woolley  and  his  grantees  are  secure 
against  creditors.     The  presumption   is  in  favor  of  good 
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faithy  andy  unless  overcome,  such  a  presumption  makes  a 
prima  facie  case.  Louisville,  eto.j  iJ.  W,  Co.  v.  Thomps(My 
107  Ind.  442 ;  Bates  v.  Pricket,  5  Ind.  22 ;  Adams  v.  Slaie, 
87  Ind.  573  (576).  There  is  no  evidence  sufficient  in  pro- 
bative force  to  destroy  the  presumption^  and  it  must  stand. 

The  destruction  of  the  deed  executed  to  WooUey  in  Oc* 
tober,  1885,  was  not  done  pursuant  to  a  fraudulent  design  or 
to  accomplish  an  illegal  object.  It  was  brought  about  by  a 
mistake  and  without  any  evil  intention.  Nor  was  the  deed 
destroyed  by  the  grantee  of  Woolley,  but  by  persons  who 
assumed  to  act  as  her  agents,  and  who  probably  exceeded 
their  authority.  The  evidence  upon  this  point  comes  from 
McDonald  who  said  :  ^'  I  think  the  deed  that  I  delivered  to 
John  Woolley  was  at  that  time  given  back  to  me.  I  think 
Louis  Seifert  and  James  Henson  brought  the  deed  back.  I 
said,  'You  had  better  record  the  deed  you  have,'  and  they 
said,  *No,  make  another  deed,  and  it  will  save  the  cost  of  re- 
cording one  deed,' and  I  did,  and  I  think  they  destroyed  that 
deed  right  in  my  office."  Woolley's  testimony  supplements 
that  of  McDonald,  in  that  it  shows  that  he  sold  the  prop- 
erty to  Mrs.  Seifert  and  at  the  time,  as  he  thinks,  he  gave  the 
deed  McDonald  had  executed  to  him  to  Henson.  There  is  no 
evidence  that  in  the  slightest  degree  impeaches  or  contra- 
dicts the  testimony  of  the  witnesses  named.  The  fair  and 
legitimate  inference  from  this  testiniiony  is,  that  Mrs.  Seifert 
bought  the  land  in  good  faith,  that  she  and  her  grantor  be- 
lieved that  the  latter  had  title,  so  that  there  is  no  ground — 
not  the  slenderest — to  rest  An  inference  of  bad  faith  upon, 
or  to  warrant  a  disregard  of  the  presumption  that  all  the 
parties  acted  honestly.  To  such  a  case  the  maxim,  '^  Every 
presumption  is  made  against  a  wrongdoer,''  can  have  no  ap- 
plication for  the  obvious  reason  that  there  was  no  wrong- 
doer. There  was  no  evil  design  nor  any  fraudulent  pur- 
pose. This  case  differs  from  Thompsofi  v.  ITiompson,  9  Ind. 
323,  in  the  essential  particular  that  here  the  destruction  of 
the  deed  could  not  by  any  possibility  have  benefited  Mrs. 
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Seifert,  but,  on  the  contrary,  if  it  had  any  effect  at  all  it  was 
against  her  interest,  whereas  in  the  case  referred  to  the  per- 
son who  destroyed  the  instrument  might  have  reaped  some 
advantage  from  its  destruction.  What  we  have  said  of 
Thompson  v.  Thompson^  supra,  is  substantially  true  of  Speer 
V.  Speer,  7  Ind.  178. 

We  should  be  strongly  inclined  to  hold,  if  a  judgment 
upon  the  point  were  required,  that  in  a  case  such  as  this, 
where  there  is  no  evidence  of  wrong  or  of  evil  design,  and 
the  act  could  not  benefit  the  party,  the  voluntary  destruction 
of  a  deed  does  not  preclude  the  party  from  giving  parol  evi- 
dence of  its  contents ;  but,  as  we  have  said,  the  case  does  not 
require  a  decision  upon  that  point.  We  do,  however,  adjudge 
that  the  destruction  of  the  deed  does  not  preclude  a  recovery 
upon  the  facts.  Schaeffer  v.  Fithin,  17  Ind.  463 ;  Rudolph  v. 
Lam,  67  Ind.  115;  Riggs  v.  Taylor,  4  Wheat.  483.  If  the 
deed  had  not  been  destroyed,  Woolley  would  have  had  the 
clear  legal  title,  and  that  of  his  grantee  would  have  been  all 
the  clearer  and  stronger,  so  that  its  destruction  was  hostile  to 
her  interest,  but,  as  it  is,  Woolley  had  title,  and  that  title, 
whatever  it  was,  his  grantee  acquired. 

The  voluntary  return  of  a  deed  to  the  grantor  for  the 
avowed  purpose  of  cancellation  does  not  revest  the  grantor 
with  title.  In  Rinker  v.  Sharp,  6  Blackf.  185,  the  court 
said  :  "  The  cancelling  a  deed  by  which  land  has  been  con- 
veyed by  the  mutual  consent  of  the  parties,  or  returning 
it  by  the  vendee  to  the  vendor,  does  not  effect  a  reconveyance 
of  the  property.^'  This  is  the  sound  and  accepted  doctrine. 
Rogers  v.  Rogers,  53  Wis.  36  (40  Am.  R.  756),  and  cases 
cited  ;  Wallace  v.  Bet^dell,  97  N.  Y.  13;  Stravm  v.  Norris,  21 
Ark.  80,  and  cases  cited. 

In  Botsford  v.  Morehouse^  4  Conn.  550,  the  grantee,  find- 
ing himself  unable  to  pay  all  of  the  purchase-money,  returned 
the  deed  to  the  grantor  for  the  purpose  of  revesting  him  with 
title,  a  creditor  of  the  grantee  levied  upon  the  land,  and  it 
was  held  that  the  levy  was  effective,  for  the  reason  that  the 
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title  still  resided  in  the  grantee.  Other  cases  assert  a  simi- 
lar doctrine.  Raynor  \.  Wilson^  6  Hill,  469;  Hinchctiffv. 
Hinmany  18  Wis.  139;  Ounningham  y,  Williams,  42  Ark. 
170 ;  Starr  v.  Starr,  1  Ohio,  321 ;  Tibeau  v.  Tibeau,  19  Mo. 
78  (59  Am.  Dec.  329) ;  Warren  v.  Tobey,  32  Mich.  45.  If 
title  does  not  revest  where  there  is  a  direct  purpose  to  revest 
it,  much  stronger  the  reason  why  it  can  not  do  so  where  there 
is  no  such  purpose.  Here  there  was  no  purpose  to  revest  title 
in  the  grantor ;  on  the  contrary,  the  purpose  of  the  parties 
was  to  vest  title  in  Mrs.  Seifert,  and  no  other  was  enter- 
tained. The  purpose  was  plain,  the  error,  if  there  was  error^ 
was  in  executing  it.  There  can,  at  all  events,  be  no  doubt 
that  the  title  did  not  revest  in  McDonald,  anjl  if  it  did  not, 
no  matter  where  else  it  vested,  the  appellant^s  judgment  is 
not  a  lien.  Whatever  view  may  be  taken  of  the  case  the 
appeal  must  fail. 

Judgment  affirmed. 

Filed  April  26, 1892. 


No.  15,599. 

HouK  ET  AL.  V,  Walker  et  al. 

Partnebship. — Partner's  Interest — Sale  of, —  I^-omissory  Note, —  Se^Off.^^ 
Where  one  partner  transfers  all  his  right,  title  and  interest  in  the  as- 
fets  of  the  firm,  including  the  books  and  accounts  of  the  partnership,  to 
a  continuing  member  of  the  firm,  or  another,  and  the  outgoing  member 
receives  in  payment  of  his  interest  the  note  of  the  purchaser,  the  maker 
of  the  note  can  not  set  off  an  account  apparently  due  the  firm  from  the 
member  whose  interest  was  transferred. 

■Same. — A  sale  by  one  partner  to  a  continuing  member  of  the  firm,  or  to 
another,  in  the  absence  of  any  special  agreement  to  the  contrary,  car- 
ries with  it  the  actual  interest  of  such  partner.  The  presumption  is 
that  the  account  of  such  partner  with  the  firm  was  taken  into  account, 
and  his  interest  in  the  partnership  increased  or  diminished  according 
to  the  state  of  his  account,  and  that  such  selling  partner,  in  the  absence 
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of  ft  special  agreement  to  that  effect,  is  not  liable  to  account  to  the- 
purchaser  for  any  sum  which  may  be  due  from  him  to  the  firm,  and^ 
prima  faeief  snch  transfer  cancels  his  account,  in  so  far  at  least  as  tli» 
purchasing  partner  is  concerned. 

From  the  Hamilton  Cirouit  Court. 

O.  ShirU  and  Jf.  Veataly  for  appellants. 
T.  J.  Kane  and  T,  P.  Davis,  for  appellees. 

Olds,  J. — On  and  prior  to  March  SOth,  1888,  one  James 
K.  Bush  and  the  appellant  William  P.  Houk  were  partners 
and  equal  owners  of  the  Ledger  newspaper  property,  in  Ham- 
ilton county,  and  the  firm  was  indebted  to  various  persons*iii 
a  considerable  sum.  On  said  day  the  appellee  James  EL 
Walker  purchased  the  interest  of  Houk  in  the  partnership. 
The  contract  of  sale  was  reduced  to  writing.  The  contract 
providing  **  that  for  and  in  consideration  of  the  payments 
and  agreements  hereinafter  stated,  the  said  Houk  hereby  as- 
signs and  transfers  to  said  Walker  all  his  rights,  title  and  in- 
terest in  and  te  the  partnership  property  of  Bush  &  Houk, 
including  the  Ledger  newspaper  property.  James  E.  Walker 
assumes  and  agrees  to  pay  one-half  of  the  firm  indebtedness  of 
Bush  &  Houk,  that  ih,  Walker  takes  the  place  of  Houk  in 
the  firm  of  Bush  &  Houk,  takes  the  assets,  claims,  ete.,  and 
pays  the  liabilities,  which  said  indebtedness  is  as  follows  :  " 
Then  a  statement  of  indebtedness  to  various  parties  is  set 
out,  amounting  to  some  $1,200,  and  continuing,  the  contract 
states,  "  To  which  shall  be  added  any  other  firm  indebted- 
ness that  Bush  may  acknowledge  as  a  proper  liability  of  said 
firm,  the  railway  passes  held  by  Houk  to  be  surrendered  ta 
Walker.  The  said  Houk  is  to  have  and  take  Chambers^ 
Encyclopaedia  when  it  comes  to  said  firm,  and  a  side-bar 
buggy,  Hare  make,  and  said  Walker  is  to  pay  Houk  f  1,500^ 
as  follows :  1st.  Cash,  $400.  2d.  Notes,  Scott  and  Daven- 
port, $360,  aside  from  interest,  and  is  to  execute  note  due  in 
one  year,  with  approved  surety,  for  balance,  and  said  Walker 
also  assumes  and  agrees  to  pay  note  to  Puntenney  for  $1,050^ 
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and  interest,  and  $500  on  Stephenson  mortgage  referred  to^ 
being  for  unpaid  purchase-money  due  from  Houk/' 

At  the  date  of  the  sale  Walker  executed  his  note,  the  one 
in  suit,  with  appellee  Theodore  Johnson  as  surety,  payable 
to  Houk's  order,  in  twelve  months  from  date,  for  $400,  with 
interest  at  8  per  cent.     The  note  was  not  payable  in  bank» 

It  appears  from  the  record  that  prior  to  the  sale  Houk  had 
collected  on  claims  due  the  firm  some  $600,  and  retained  it» 
Appellant  Houk  endorsed  the  note  sued  upon  to  the  appel- 
lant Wilson,  who  endorsed  the  same  to  appellee  Miess^,  who 
brought  this  action,  making  Walker,  Johnson,  Houk  and 
Wilson  parties  defendant. 

Several  errors  and  cross-errors  are  assigned  and  discussed, 
but  owing  to  the  view  we  take  of  the  case  it  only  becomea 
necessary  to  pass  upon  one  question,  viz.,  the  ruling  of  the 
court  in  overruling  the  demurrer  of  the  appellee  Miesse  to 
the  fourth  paragraph  of  appellee  Walker's  answer. 

This  paragraph  of  answer  seeks  to  plead  an  amount  al- 
leged to  be  $800  collected,  received,  retained  and  converted 
by  Houk  to  his  own  use  prior  to  the  sale  by  him  to  Walker 
as  a  set-off  against  the  note. 

It  is  alleged  in  the  answer  that  Bush  and  Houk  were  part- 
ners prior  to  March  30th,  1888,  and  that  Houk  had  collected,, 
retained  and  converted  to  his  own  use  of  the  moneys  of  said 
firm  $800.  The  answer  alleges  the  purchase  by  Walker 
of  Houk's  interest  in  the  partnership,  and  sets  out  a  copy 
of  the  contract,  and  alleges  that  by  such  purchase  Walker 
acquired  all  the  rights  of  Houk  and  assumed  all  of  his  liabil- 
ities in  said  firm,  and  that  the  note  in  suit  was  executed  for 
the  amount  due  on  the  purchase  ;  that  at  the  time  Walker 
purchased  said  interest  of  Houk  he  had  no  knowledge  that 
Houk  had  collected  or  retained  any  of  the  moneys  of  said 
firm,  or  that  he  was  indebted  to  said  firm,  and  the  same  waa 
not  taken  into  account  in  the  liabilities  assumed  by  him. 

There  are  further  allegations  relative  to  $100  delinquent 
taxes  which  had  accrued  and  had  become  a  lien  on  the  newspa* 
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per  property  prior  to  the  purchase  of  the  same  by  Bush  and 
Houky  aud  which  he  was  compelled  to  and  did  pay  to  pro- 
tect the  property.  The  answer  is  pleaded  as  a  defence  to  the 
i?hole  cause  of  action. 

It  is  further  alleged  that  on  discovering  the  indebtedness 
of  Houk  to  the  firm,  Bush,  for  a  valuable  consideration, 
assigned  his  interest  therein  to  said  Walker,  and  in  assurance 
thereof  has  executed  a  written  assignment  of  the  same.  A 
copy  of  a  writing  signed  by  Bush  is  filed  with  the  paragraph 
of  answer,  stating  that  he  had  heretofore  assigned  and  trans- 
ferred all  his  rights  aud  interest  in  the  claim  of  Bush  & 
Houk  and  Bush  &  Walker  against  Houk,  and  that  the 
writing  is  executed  "  in  assurance  "  of  the  transfer. 

The  paragraph  of  answer  is  radically  defective.  The 
written  contract  of  sale,  complete  in  itself,  shows  the  sale  to 
have  been  a  sale  and  transfer  of  the  interest  of  Houk  in  the 
partnership  property,  in  consideration  of  certain  amounts  to 
be  paid  by  Walker.  As  stated  in  the  contract,  Walker  took 
the  place  of  Houk  in  the  firm  of  Bush  &  Houk,  and  took 
the  assets  and  was  to  pay  the  liability.  If  each  member  of 
the  firm  of  Bush  &  Houk  paid  into  the  firm  an  equal  amount, 
and  at  the  time  of  the  sale  Hoiik  bad  drawn  out  more  than 
Bush,  such  excess  would  not  constitute  a  debt  to  the  firm 
for  which  the  firm  could  have  sued  Houk.  He  only  became 
liable  to  account  on  final  settlement  for  the  excess  received. 
The  written  contract  only  purports  to  sell  and  transfer  the 
interest  of  Houk  in  the  firm,  whatever  that  interest  may  be. 
If  he  had  drawn  from  the  firm  more  in  proportion  to  his  in- 
terest than  his  co-partner,  his  interest  in  the  firm  would  have 
been  diminished  to  that  extent.  By  the  contract  Houk 
does  not  transfer  to  Walker  any  cause  of  action  or  interest 
in  a  cause  of  action  against  himself.  He  transferred  to 
Walker  the  interest  he  had  in  the  firm  at  that  time,  what- 
ever it  may  have  been.  If  there  was  any  fraud  or  mutual 
mistake  by  which  Houk  became  liable  to  make  good  to 
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Walker  or  to  the  firm  any  amount  he  had  drawn  from  the 
firm,  such  facts  must  be  pleaded  showing  Houk's  liability. 

The  averments  of  this  paragraph  of  answer  are  to  the 
effect  that  Houk  had  collected  $800  of  money  due  the  firm 
and  bad  retained  it,  whereby  he  became  indebted  to  the  firm 
in  said  sum.  The  collection  and  retention  of  $800  of  money 
due  the  firm  may  or  may  not  have  made  him  liable  to  ac- 
<;onnt  to  and  pay  over  to  this  firm  or  to  his  co-partner  on 
final  settlement.  If  the  firm  was  solvent  and  his  partner 
had  drawn  an' equal  amount  from  the  firm,  he  would  in  no 
way  be  liable  to  pay  over  any  sum  whatever  to  the  firm  or 
his  co-partner,  but  could  retain  the  money  so  collected  by 
him.  There  is  no  averment  in  the  fourth  paragraph  of  an- 
swer as  to  the  condition  of  the  accounts  of  the  partners,  ex- 
cept that  Houk  had  collected,  retained  and  converted  to  his 
own  use  $800  of  the  moneys  of  said  firm.  For  anght  that 
appears,  Bush  may  have  collected,  retained  and  converted  to 
his  own  use  a  much  larger  sum,  and  there  may  have  yet  re- 
mained an  ample  amount  of  firm  assets  to  have  paid  all  ex- 
isting liabilities  of  the  firm.  It  certainly  can  not  be  true  in 
law,  or  in  good  conscience,  when  a  partnership,  such  as 
the  one  under  consideration  in  this  case,  has  been  running 
for  years  and  the  partners  have  been  from  time  to  time  col- 
lecting and  using  the  money  of  the  firm,  and  charging  the  same 
against  the  partner  receiving  it,  that  upon  a  sale  by  one  part- 
ner of  his  interest  in  the  partnership  property,  including 
the  claims  due  the  firm,  the  selling  partner  would  become 
liable  to  account  to  and  pay  the  succeeding  firm  the  amount 
of  money  he  had  drawn  during  all  the  time  he  was  a  part- 
ner, even  though  the  condition  of  his  account  with  the  firm 
was  not  known  to  the  purchaser.  It  is  the  duty  of  the  pur- 
chaser to  ascertain  the  status  of  the  accounts. 

In  many  instances,  if  the  business  had  been  conducted  for 
a  number  of  years,  the  amount  drawn  by  the  partner  prior  to 
the  sale  would  amount  to  a  larger  sum  than  the  value  of  the 
partnership  property. 
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We  regard  it  as  a  well-settled  rule  that  a  sale  by  one  part* 
ner  to  a  continuing  member  of  the  firm,  or  to  another,  in  the 
absence  of  any  special  agreement  to  the  contrary,  carries 
with  it  the  actual  interest  of  such  partner;  that  the  pre- 
sumption  is,  that  the  account  of  such  partner  with  the  firm 
was  taisen  into  account  and  his  interest  in  the  partnership 
increased  or  diminished  according  to  the  state  of  his  account, 
and  that  such  selling  partner,  in  the  absence  of  a  special 
agreement  to  that  effect,  is  not  liable  to  account  to  the  pur* 
chaser  for  any  sum  which  may  be  due  from  him  to  the  firm, 
and  prima  faoie  such  transfer  cancels  his  account,  in  so  far 
at  least  as  the  purchasing  partner  is  concerned.  See  Thxymp- 
son  V.  Xotoe,  111  Ind.  272  (275),  where  the  question  is  fully 
discussed. 

The  court  erred  in  overruling  the  demurrer  to  the  fourth 
paragraph  of  appellee  Walker's  answer. 

The  case  was  tried  upon  a  wrong  theory,  the  court  hav- 
ing held  that  the  appellee  Walker's  answer  of  set-off  was 
good.  Houk  then  made  application  and  asked  to  have  the 
note  allowed  as  exempt,  also  the  money  collected  by  him 
while  a  member  of  the  firm  of  Bush  &  Houk  allowed  as  a 
fset-off.  These  applications  were  denied.  These  applica- 
tions for  exemption,  and  the  rulings  thereon,  grew  out  of  the 
erroneous  ruling  on  the  demurrer  to  the  fourth  paragraph 
of  answer,  and  will  probably  not  arise  on  a  retrial. 

In  our  opinion  justice  will  be  best  subserved  by  setting 
aside  the  judgment  as  to  all  the  parties,  with  directions  to 
sustain  the  demurrer  to  the  fourth  paragraph  of  the  answer 
of  appellee  Walker. 

Judgment  is  reversed,  at  costs  of  appellee  Walker,  with 

instructions  to  set  aside  the  judgment  as  to  all  of  the  parties, 

and  to  sustain  the  demurrer  to  the  fourth  paragraph  of  the 

answer  of  appellee  Walker. 
Filed  April  20, 1892. 
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No.  16,718. 
BtTTLER  ET  AL.  v.  THOBNB0BG. 

Pbactigb. — Sudaimng  Demurrer, — Harmksa  Error, —  Where  a  demurrer 
was  sustained  to  a  paragraph  of  answer,  and  all  the  evidence  that  could 
haye  been  given  to  support  said  paragraph  was  admissible  under  other 
paragraphs,  the  error,  if  such  it  was,  in  sustaining  the  demurrer,  is  not 
an  available  error  on  appeal. 

IfOBTOAOB.— Jfoney  Advanced  to  Pay  Off  Liens.— Failure  of  Wife  to  Join  in 
Mortgage.—Bights  o/  Wife.—Sediim  £4^0,  K  S.  1881,  eonKmed— The  de- 
fendant, in  common  with  several  others,  owned  a  tract  of  land.  He 
and  his  wife  executed  mortgages  on  his  undivided  interest  to  the 
plaintiff  to  secure  the  indebtedness  of  the  husband  for  an  amount  in 
excess  of  his  said  interest.  The  entire  tract  was  heavily  encum- 
bered. The  defendant  acquired  the  interest  of  the  others,  upon  the 
understanding  that  he  was  to  assume  and  pay  off  the  mortgages.  The 
plaintiff  agreed  to  furnish  a  sufficient  amount  of  money  to  pay  off  and 
discharge  all  of  said  liens  except  those  owned  by  himself.  He  did  so, 
and  the  defendant  executed  a  mortgage  to  the  plaintiff  on  the  entire 
tract  for  the  money  so  paid  by  the  plaintiff  and  for  the  amount  of  hia 
own  mortgages.    The  defendant's  wife  refused  to  join  in  this  mortgage. 

Held,  that  the  mortgage  executed  to  the  plaintiff  by  the  defendant  repre- 
sented the  whole  of  the  consideration  paid  by  the  defendant  for  the 
conveyance  of  the  property  to  him,  and  that  the  plaintiff  was  ss  much 
entitled  to  the  protection  of  section  2495,  B  8. 1881,  which  declares  that 
although  a  wife  do  not  join  in  a  mortgage,  given  to  secure  the  whole  or 
any  part  of  the  purchase-money,  she  is  not  entitled  to  any  interest  as 
against  the  mortgagee,  as  he  would  have  been  if  he  himself  had  been 
the  vendor. 

Hdd,  also,  that  the  mortgage,  in  so  far  as  it  represented  the  money  paid 
as  purchase-money,  was  superior  to  any  interest  of  the  wife,  but  not  as 
to  the  amount  paid  in  extinguishing  the  mortgages  executed  by  the 
husband  upon  his  own  interest. 

From  the  Henry  Circuit  Court. 

Jf.  E,  ForhneTj  C.  S.  Hemley  and  S,  JET.  Browriy  for  appel- 
lant. 
J.  M.  Broton  and  W.  A.  Brown,  for  appellee. 

MiLLEBj  J. — ^This  was  an  action  to  foreclose  a  mortgage, 
brought  by  the  appellee  against  Bollin  T.  Butler  and  Martha 
Butler. 
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The  defendant  Martha  Butler  filed  an  answer  in  several 
paragraphs^  to  some  of  which  demurrers  were  sustained.  The 
plaihtiff  replied  to  the  remaining  paragraphs^  and  the  issues 
thus  joined  were  submitted  to  the  court  for  trial,  who,  at  the 
request  of  parties,  returned  a  special  finding  of  facts  and 
conclusions  of  law. 

Several  errors  are  assigned,  but  only  two  have  been  dis- 
cussed by  the  appellants'  counsel  in  their  brief,  viz. :  That 
the  court  erred  in  sustaining  the  demurrer  to  the  fourth  par* 
agraph  of  answer ;  and  that  the  court  erred  in  its  conclasions 
of  law  from  the  facts  found. 

We  find,,  upon  examination,  that  all  the  evidence  that  could 
have  been  given  to  support  the  fourth  paragraph  of  answer 
was  admissible  under  other  paragraphs,  and  the  error,  if  such 
it  waS;  in  sustaining  the  demurrer  to  this  paragraph,  did  not 
injure  the  appellant.  Ritsh  v.  Thompson,  112  Ind.  158; 
Landwerlen  v.  Wheeler,  106  Ind.  523;  Ralston  v.  Moore,  105 
Ind.  243 ;  Messiek  v.  Midland  R.  W.  Co.,  128  Ind.  81. 

A  synopsis  of  the  facts  found  by  the  court,  so  far  as  they 
are  necessary  to  present  the  questions  of  law  discussed  by 
counsel,  is  as  follows:  The  land  described  in  the  complaint 
was  owned  by  said  Rollin  T.  Butler,  Barton  L.  Butler  and 
their  mother,  Diza  Butler,  and  was  encumbered  for  an  amount 
largely  in  excess  of  its  value;  that  the  defendant  Martha 
Butler  had  joined  with  her  husband  in  the  execution  of  a 
part  of  the  mortgages  resting  on  the  land,  for  his  indebted- 
ness, for  an  amount  in  excess  of  his  interest  therein ;  that 
the  plaintiff  Thornburg  was*  one  of  the  mortgagees.  In 
February,  1888,  Rollin  T.  Butler  purchased  of  his  mother 
and  brother  all  their  interest  in  the  land,  in  consideration  that 
he  would  pay  and  discharge  all  the  mortgage  liens  thereon. 
Rollin  T.  made  an  agreement  with  the  holders  of  the  mort- 
gages to  pay  them  a  certain  per  cent,  of  their  claims,  which 
they  were  to  receive  as  full  payment.  It  was  agreed  between 
Rollin  T.  and  the  plaintiff  that  plaintiff  should  furnish  a  suf- 
ficient amount  of  money  to  pay  off  and  discharge  all  said 
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liens,  except  those  owned  and  held  by  himself,  and  that  Rol- 
lin  woald,  upon  the  execution  of  a  deed  to  him,  and  the  pay- 
ment of  said  liens  by  the  plaintiff,  execute  to  the  plaintiff  a 
mortgage,  his  wife  joining  in  its  execution,  for  the  money  so 
paid  by  plaintiff  in  discharge  of  the  liens,  and  for  the  full 
amount  of  the  liens  held  by  plaintiff,  amounting  in  all  to. 
the  sum  of  ^8,320.  On  the  20th  day  of  February,  1888,  the 
plaintiff,  said  iRollin  T.,  Barton  L.  and  Diza  Butler,  and  the 
lien-holders,  met  for  the  purpose  of  executing  said  contracts, 
and  being  so  met,  said  Diza  and  Barton  executed  a  deed  to 
Rollin  for  said  lauds,  and  the  plaintiff  furnished  the  money 
necessary  to  pay  off  all  said  liens,  and  did  pay  off  and  caused 
them  to  be  released  and  discharged  of  record ;  that  there- 
upon Rollin  T.  Butler  executed  the  mortgage  in  suit  to  the 
plaintiff  for  said  sura  of  (8,320;  that  the  defendant,  Martha 
Butler,  refused  to  join  in  the  execution  of  the  mortgage. 

Froip  these  facts  the  court  held  as  a  conclusion  of  law  that 
the  mortgage  was  a  valid  lien  on  the  land,  and  that  said 
Martha  Butler  had  no  interest,  inchoate  or  otherwise,  superior 
to  the  lien  of  the  mortgage.  ' 

It  is  provided  by  statute  (section  2495,  R.  8.  1881,) 
thkt  '^  Where  a  husband  shall  purchase  lands  during  mar- 
riage, and  shall,  at  the  time  of  purchase,  mortgage  said 
lands  to  secure  the  whole  or  part  of  the  consideration 
therefor,  his  widow,  though  she  may  not  have  united  in  said 
mortgage,  shall  not  be  entitled  to  her  third  of  such  lands  as 
against  the  mortgagee  or  persons  claiming  under  him.'' 

The  mortgage  executed  to  the  appellee  represented  the 
whole  of  the  consideration  paid  by  Rollin  T.  for  the  convey- 
ance of  the  property  to  him,  and  we  are  satisfied  that  he  is 
as  much  entitled  to  the  protection  of  the  statute  above  cited 
as  he  would  have  been  if  he  had  himself  been  the  vendor. 

There  is  nothing  in  the  statute  to  indicate  that  the  Legis- 
lature intended  that  the  mortgage  to  secure  the  purchase- 
money  should  necessarily  be  given  to  the  vendor. 

In  Jones  v.  Parker y  61  Wis.  218,  the  court,  in  a  case  much 
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like  the  one  before  us^  speaking  of  a  provision  of  the  stat- 
ute of  that  State,  sabstantially  like  oar  own,  says :  ^^  Neither 
mrould  the  wife  have  had  any  right  of  dower  as  against  the 
mortgage,  because  it  was  for  purchase-money/' 

In  Clark  v.  Munroe,  14  Mass.  361,  land  was  conveyed  to 
a  husband,  and  at  the  same  time  mortgaged  to  a  third  per- 
son  who  furnished  the  purchase-money.  It  was  held  that  the 
widow  of  the  grantee  had  no  right  of  dower  as  against  the 
mortgagee.     See,  also.  Kaiser  v.  Lembeck^  55  Iowa,  244. 

The  decisions  of  this,  and  other  courts,  giving  persons  who 
have  furnished  money  for  the  express  purpose  of  purchasing 
real  estate,  the  same  lien  given  vendors,  strongly  sustain 
this  construction  of  the  statute,  thoenger  v.  Branigan,  95 
Ind.  221;  Barrett  v.  LemSy  106  Ind.  120;  Oarey  v.  Boyle, 
53  Wis.  574 ;  Charter  Oaky  etc.,  Ins.  Co.  v.  Stephens  (Utah), 
16  Pac.  Sep.  263. 

In  so  &r  as  the  mortgage  sued  on  represents  the  fskowf 
paid  by  the  appellee,  as  purchase-money,  it  is  superior  to 
any  interest,  or  claim  of  title,  by  the  appellant. 

If  the  husband  of  the  appellant  had,  prior  to  his  purchase 
from  his  mother  and  brother,  owned  no  portion  of  the  land, 
and  had  thereby  acquired  the  whole  title,  then  the  mortgage 
would  have  represented  purchase-money  only,  and  the  ap- 
pellant would,  as  against  this  mortgage  executed  by  her 
husband,  have  had  no  claim  to  the  land,  or  any  part  of  it. 

But  it  appears  from  the  finding  that  prior  to  this  purchase, 
her  husband  owned  some  portion,  presumably  one-third  of 
the  property.  This  interest  he  did  not,  of  course,  acquire 
by  this  purchase,  and  the  amount  paid  in  extinguishment  of 
the  mortgages  executed  by  Roll  in  T.  and  the  appellant,  upon 
his  own  land,  was  not  purchase  money ;  and  the  mortgage, 
in  so  far  as  it  represents  this  amount,  was  not  a  purchase- 
money  morgage,  the  foreclosure  of  which  would  cut  off  her 
inchoate  interest. 

It  is  found  that  the  interest  of  her  husband  in  the  land 
had  been  mortgaged,  she  joining  in  the  execution  of  the 
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mortgages,  for  an  amount  largely  in  excess  of  its  value,  and 
if  joined  with  the  foreclosure,  a  paragraph  of  complaint  had 
been  added,  asking  that  the  plaintiff  be  subrogated  to  the 
rights  of  the  mortgagees  whose  claims  had  been  paid  by 
him,  another  question  would  be  presented. 

The  conclusion  of  law  that  the  appellant  had  no  interest 
in  the  land,  as  against  the  mortgage,  was  not  warranted  by 
the  facts  found,  and  the  judgment  must,  therefore,  be  re- 
versed. 

We  are  satisfied  that  the  ends  of  justice  will  best  be  sub- 
served by  granting  a  new  trial.  Section  660,  R.  S.  1881 ; 
Jfurdoek  v.  Chx^  118  Ind.  266 ;  Sinker j  Davis  &  Oo.  v.  Green^ 
113  Ind.  264. 

The  judgment  is  reversed,  with  instructions  to  grant  a  new 
trial,  and  for  further  proceedings  in  accordance  with  this 
opinion. 

Filed  AprU  9, 1892. 


No.  15,568. 

The  LouisviiiLB,  Evansvtlle  and  St.  Louis  GoifnsoLi- 
DATED  Railroad   Company  i;.  Summebs,  Admin* 

IBTBATOB. 

PJJSA.DING. — Oomj^airU. — Contributory  Negligence, — Sufficiency  of  Averment  as 
to, — In  an  action  to  recover  damages  for  personal  injuries  resulting  in 
death,  an  averment  in  the  complaint  that  the  decedent  was  free  from 
coDtrihntoiy  negligence  is  sufficient,  unless  facts  specially  pleaded 
dearly  show  that  he  was  guilty  of  contributory  negligence. 

Vjebdict.-^ G^enera/. — Special  Fifuding, — If  the  special  findings  can,  upon 
any  reasonable  hypothesis,  be  reconciled  with  the  general  verdict,  the 
latter  will  control.  The  court  is  bound  to  make  every  reasonable  pre- 
sumption in  favor  of  the  general  verdict,  which,  of  necessity,  involves  a 
finding  apon  eTery  material  question  in  issue.    The  court  can  not  pre- 
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sume  anything  in  aid  of  the  special  findings,  but  is  limited,  so  far  as 
they  are  concerned,  to  the  specific  facts  actually  found. 

New  Tbial. — Motion  for. —  When  Filed  too  X.a^«.— Where  a  case  was  tried 
at  the  May  term,  1889,  and  the  verdict  was  returned  June  7th,  1889,  the 
court  adjourning  for  the  term  on  June  8th,  and  the  next  term  convened 
September  2d,  1889,  a  motion  for  a  new  trial  filed  on  October  4th,  1889,. 
was  not  filed  in  season.    See  section  561,  K.  8.  1881. 

Practiob. — SubaiUution  oj  Dejfendant, — Bailroad, — Gonsolidation  q^  Oompania, 
— Where,  in  an  action  to  recover  damages  for  personal  injuries  against 
a  railroad  company,  it  was  shown  to  the  court  by  verified  petition  that 
after  the  commencement  of  the  suit  the  then  defendant  corporation,  with 
certain  other  railroad  corporations,  had  merged  and  consolidated  their 
respective  rights  and  franchises,  and  had  thereby  formed  a  new  and  con- 
solidated corporation,  which  had  succeeded  to  all  the  rights  and  as- 
sumed all  of  the  liabilities  of  all  the  original  corporations,  including 
the  liability  for  the  appellee's  cause  of  action,  it  was  proper  for  the 
court  to  permit  the  substitution  of  said  new  and  consolidated  corpora* 

;  tion  in  place  of  the  original  defendant. 

# 

From  the  Harrison  Circuit  Court. 

N.  R.  Pechinpaughf  J,  H,  Weathers  and  H.  C.  HaySj  for 
appellant. 

B.  J.  TraceweUj  M.  W.  Funk  and  G.  L.  Jewett,  for  ap- 
pellee. 

McBridE;  J. — The  appellee^  as  administrator  of  the  es- 
tate of  David  Underwood,  deceased,  brought  this  action  to 
recover  damages  for  the  death  of  his  intestate,  who  was  a 
track-walker  and  watchman,  employed  by  the  original  de- 
fendant, the  Louisville,  Evansville  and  St.  Louis  Rail- 
road Company,  and  who  was  killed  while  in  the  discharge 
of  his  duty. 

Four  questions  are  discussed  : 

1.  The  sui&ciency  of  the  amended  complaint. 

2.  Overruling  appellant's  motion  for  a  judgment  non  ofr- 
stante, 

« 

3.  Overruling  appellant's  motion  for  a  new  trial. 

4.  The  substitution  of  the  appellant  as  defendant,  by  or- 
der of  the  court,  after  the  return  of  the  verdict. 

Counsel,  in  their  argument,  only  question  the  sufficienoy 
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of  the  complaint  in  one  particular.  They  insist  that  it  does 
not  show  that  the  decedent  was  free  from  contributory  neg- 
ligence. In  their  discussion  of  this  question  they  have  un- 
doubtedly had  in  mind  certain  facts  disclosed  by  the  evi- 
dence, but  which  do  not  appear  in  the  averments  of  the  com- 
plaint. 

The  complaint  contains  the  general  averment  that  the  de- 
cedent was  *^ without  fault  or  negligence.'' 

This  is  sufiScient,  unless  facts  specially  pleaded  clearly 
show  that  he  was  guilty  of  contributory  negligence.  Ohio, 
etc.,  It.  W.  Oo.  V.  Walkevj  113  Ind.  196;  Pennsylvania  Oo. 
V.  MoCormacky  post,  p.  250.  No  fact  specially  pleaded  tends 
in  any  degree  .to  show  negligence  on  the  part  of  the  de- 
cedent. 

Did  the  court  err  in  overruling  the  appellant's  motion  for 
a  judgment  in  its  favor  on  the  special  findings  of  the  jury, 
notwithstanding  the  general  verdict? 

Such  a  motion  can  only  be  sustained  where  there  is  irrec- 
oncilable conflict  between  them.  If  the  special  findings  can, 
upon  any  reasonable  hypothesis,  be  reconciled  with  the  gen- 
eral verdict,  the  latter  will  control.  See  Shoner  v.  Penn-- 
sylvania  Co.,  130  Ind.  170,  where  the  authorities  are 
cited.  This  is  the  rule  where  the  special  findings  and  gen- 
eral verdict  can  be  reconciled  with  each  other  under  any 
supposable  state  of  facts  provable  under  the  issues,  without 
reference  to  the  evidence  actually  adduced  on  the  trial.  The 
pourt  is  bound  to  make  every  reasonable  presumption  in  &- 
vor  of  the  general  verdict  which,  of  necessity,  involves  a 
finding  upon  every  material  question  in  issue.  The  court 
can  not  presume  anything  in  aid  of  the  special  findings,  but 
is  limited,  so  far  as  they  are  concerned,  to  the  specific  facts 
actually  found. 

It  is  entirely  unnecessary  to  quote  the  special  findings,  or 
to  consider  them  in  detail.  Measured  by  the  foregoing  rule, 
they  fall  far  short  of  that  which  would  justify  disregarding 
the  general  verdict. 
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The  circuit  court  did  not  err  in  overruling  the  motion. 

The  questions  which  the  appellant  seeks  to  present  by  the 
motion  for  a  new  trial  can  not  be  considered.  The  case  was 
tried  at  the  May  term,  1889^  of  the  Harrison  Circuit  Court. 
The  verdict  was  returned  June  7th,  1889.  The  court  ad- 
journed for  the  term  June  8th,  1889.  The  next  term  of  that 
court  convened  September  2d,  1889.  The  motion  for  a  new 
trial  was  not  filed  until  October  4th,  1889.  The  appellee  at 
the  time  objected  to  the  court  permitting  it  to  be  filed,  be- 
cause too  late,  and  still  urges  the  objection. 

^'  The  application  for  a  new  trial  may  be  made  at  any  time 
during  the  term  at  which  the  verdict  or  decision  is  rendered ; 
and  if  the  verdict  or  decision  be  rendered  on  the  last  day 
of  the  session  of  any  court,  or  on  the  last  day  of  any  term, 
then  on  the  first  day  of  the  next  term  of  such  court,  whether 
general,  special,  or  adjourned.''    Section  561,  B.  S.  1881. 

The  court  erred  in  permitting  the  motion  to  be  filed  when 
it  was  filed.  It  has  no  legitimate  place  in  the  record,  and 
we  can  not  consider  it. 

The  only  remaining  question  is  on  the  action  of  the  court 
in  permitting  the  substitution  of  the  appellant  before  render- 
ing judgment  on  the  verdict,  and  in  then  rendering  judgment 
against  it. 

It  was  shown  to  the  court  by  verified  petition  that,  after 
the  commencement  of  the  suit,  the  then  defendant  corpora- 
tion, with  certain  other  railroad  corporations,  had  merged 
and  consolidated  their  respective  rights  and  franchises,  and 
had  thereby  formed  a  new  and  consolidated  corporation, 
which  by  such  merger  and  consolidation  had  succeeded  to  all 
the  rights,  and  assumed  all  of  the  liabilities  of  all  the  orig- 
inal corporations,  including  the  liability  for  the  appellee's 
cause  of  action  then  in  litigation,  and  that  the  appellant  was 
such  consolidated  corporation. 

While  objection  was  made  to  the  substitution,  the  fiict  of 
such  consolidation  was  not  controverted. 

The  court  did  not  err  in  ordering  the  substitution  and  in 
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rendering  judgment  against  the  appellant.  Indianapolis,  etc., 
R.  i2.  Go.  V.  Jones,  29  Ind.  465 ;  Paine  v.  Lake  Erie,  etc  y 
R.  JS.  Go,,  31  Ind.  283  ;  Jeffersonville,  etc.,  R,  R.  Co.  v.  Hen- 
dricks, 41  Ind.  4rf  (59). 

Judgment  affirmed. 

Filed  April  9,-1892. 


No.  16.063. 

Wilson  v.  Burgett,  Adminibtbatob. 

Vendor  and  Vendee. — Atsumption  of  Mortgage, — Subrogation, — Injundion, 
—Lien. — DeeedenU^  Estates, — Defendant's  father  conveyed  to  him  part  of 
a  tract  of  land.  The  consideration  for  the  conveyance  was  the  assump- 
tion of  and  the  agreement  on  the  part  of  the  defendant  to  pay  certain 
mortgages  on  the  whole  tract.  The  balance  of  the  tract  went  to  the  de- 
fendant's mother  by  will.  The  defendant  failed  to  pay  off  the  mort- 
gages, and  agreed  with  his  mother  if  she  would  do' so,  by  the  execution 
of  a  new  mortgage  on  her  portion  of  the  tract,  that  he  would  pay  off 
the  mortgage  so  to  be  executed  by  her.  The  mother  fulfilled  her  part  of 
the  agreement  and  then  died. 

Hdi,  that  the  claim  of  her  estate  against  the  defendant  was  one  for  pur- 
chase-money of  his  land,  the  mother  having  the  right  to  be  subrogated 
to  the  same  rights  as  her  husband  would  have  had  if  he  had  paid  the  debt 
and  that  her  administrator  might  maintain  a  suit  to  have  it  declared  a 
lien  on  the  defendant's  'land  though  the  mortgage  defendant  agreed  to 
pay  was  not  yet  due,  and  to  enjoin  the  defendant  from  selling  or  encum- 
bering said  land,  it  being  shown  in  the  complaint  that  he  had  no  other 
means  with  which  to  pay  off  said  mortgage. 

From  the  Clinton  Circuit  Court. 

J.  N.  Sims,  for  appellant. 

T.  H.  Palmer  and  W.  F,  Palmer,  for  appellee. 

Olds,  J. — Dudley  W.  Wilson  owned  eighty  acr«8  of  land 
situated  iri  Clinton  county.  On  the  19th  day  of  June,  1884, 
said  Dudley  W.  Wilson  and  Mahala  Wilson,  his  wife,  con- 
veyed by  warranty  deed  thirty  acres   off  the  west  end    of 
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said  eighty  to  their  son,  William  T.  Wilsou,  the  consider- 
ation for  such  conveyance,  as  stated  in  the  deed,  was,  that  on 
account  of  the  age* and  infirmity  of  his  father,  William  had, 
out  of  his  own  funds,  paid  the  taxe^  for  many  yeare  past  on 
the  eighty-acre  tract,  also  the  interest  that  had  yearly  ac- 
crued on  a  school  fund  mortgage  of  four  hundred  and  thirty- 
seven  and  rf^  dollars  on  said  real  estate  since  the  loan  was 
created,  and  the  further  consideration  that  he  would  now  fully 
assume  the  payment  of  said  loan  of  ^437.50,  together  with 
all  interest  accruing  thereon,  until  the  same  was  paid,  and 
would  keep  the  taxes  paid  on  the  eighty  acres  until  he  fully 
satisfied  said  mortgage. 

Instead  of  there  being  one  school  fund  mortgage  on  said 
land,  there  were  four  school  fund  mortgages  on  separate  par- 
cels of  said  land,  but  upon  the  80  acres,  including  the  50 
acres  not  conveyed,  the  four  mortgages  amounted  to  the 
total  of  ^445.50,  and  they  are  alleged  in  the  complaint  to 
be  the  mortgage  debt  referred  to  in  the  deed,  and  the  only 
mortgages  on  said  land ;  that  Dudley  W.  Wilson,  aft^r 
the  execution  of  the  deed,  made  a  will  devising  the  remain- 
ing 50  acres  to  his  wife,  Mahala  Wilson,  and  Dudley  W. 
died  in  1885;  that,  after  his  death,  the  mortgages  being  due 
and  wholly  unpaid,  to  get  further  time  William  agreed  with 
his  mother  that,  if  she  would  pay  the  mortgages  by  the  ex- 
ecution of  a  new  mortgage  for  the  aggregate  amount  of  the 
four  mortgages  on  the  50  acres  of  the  land  devised  to  and 
then  owned  by  her,  he  would  pay  the  mortgage  so  to 
be  executed  by  her.  The  mother,  Mahala,  did  execute  a  new 
mortgage  for  the  aggregate  amount  of  the  other  four  mort- 
gages, and  they  were  satisfied.  Afterwards,  in  1886,  Mahala 
died,  and  the  appellee  was  duly  appointed  administrator  of 
her  estate,  and  he  filed  his  complaint  in  this  case,  alleging 
the  foregoing  facte,  and  further  alleging  that  said  William 
T.  had  no  means  other  than  the  30  acres  of  land  except  his 
distributive  share  or  portion  of  the  50  acres  inherited  from 
his  mother,  which  would  not  exceed  $100,  and  that  he  feared 
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and  there  was  danger  of  William  T.  selling  or  encumbering 
the  30  acres,  wherebj  it  would  be  divested  from  the  lien 
which  was  chargeable  against  it  for  the  purchase-money,  and 
that  the  estate  would  be  compelled  to  pay  the  mortgage,  and 
would  be  deprived  of  its  security  and  lien  on  the  30  acres 
for  the  payment. 

There  was  a  prayer  to  have  a  lien  declared,  and  that 
appellant  be  enjoined  from  selling  without  having  paid  the 
mortgage,  etc. 

To  this  complaint  appellant  filed  a  demurrer  for  want  of 
fistcts,  which  was  overruled,  and  exceptions  were  reserved. 
Judgment  on  demurrer  for  the  appellee,  and  the  ruling  on 
the  demurrer  is  assigned  as  error. 

The  facts  alleged  show  that  Dudley  W.  Wilson  conveyed 
to  William  T.  Wilson  thirty  acres  of  land.  As  a  considera- 
tion for  the  same,  William  was  to  pay  off  a  mortgage  encum- 
brance upon  fifty  acres  of  land  to  which  Dudley  retained  the 
title.  Mahals  Wilson,  wife  of  Dudley,  took  the  title  to  the 
fifty  acres  by  the  will  of  Dudley,  William  failed  to  pay  the 
mortgage  debt ;  it  being  a  lien  upon  the  fifty  acres  owned  by 
«Mahala,  she  paid  it.  True,  it  is  alleged  she  paid  it  with 
the  agreement  on  the  part  of  William  that  he  would  pay  off 
the  mortgage  so  executed  by  her.  But  this  was  a  parol  agree- 
ment. Mahala  dies,  and  the  appellee  is  appointed  adminis- 
trator of  her  estate.  The  evidence  that  the  ibortgage  upon 
the  land  was  given  in  payment  of  the  debt  of  William,  and 
that  the  estate  has  the  right  to  be  subrogated  to  the  lien 
which  the  deceased  Mahala  had  paid  in  her  lifetime,  and  to 
have  a  lien  declared,  all  rests  in  parol,  and  the  appellee 
brings  this  suit,  and  alleges  the  facts  in  the  complaint.  The 
consideration  which  William  agreed  with  his  father  to  pay 
for  the  thirty  acres  was  the  mortgages  which  Mahala  paid. 
If  the  father,  Dudley  Wilson,  had  lived,  and  William  had 
failed  to  pay  the  mortgages,  as  he  had  agreed  to  do,  and 
Dudley  had  paid  them,  it  would  have  been  a  failure  on  the 
part  of  William  to  have  paid  the  purchase-money,  and  cer- 
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tainly  Dudley  would  have  had  the  right  to  have  sued  William 
and  had  a  vendor's  lien  declared  upon  the  thirty  acres..  If 
Dudley^  by  his  last  will,  devised  the  fifty  acres  upon  which  the 
mortgages  were  liens,  to  his  widow  Mahala,  and  William 
failed  to  pay  the  mortgages  as  he  had  contracted^  and  they 
were  liens  upon  the  lands  of  Mahala,  and  she  pays  them,  cer- 
tainly she  has  the  right  to  be  subrogated  to  the  same  rights 
her  husband,  Dudley,  would  have  had  if  he  had  paid  them. 
The  appellee,  representing  her  estate,  had  the  right  to  en- 
force the  remedy,  and  we  think  had  the  right  to  have  an  ad- 
judication upon  the  facts,  and  a  lien  declared,  although  the 
mortgage  debt  executed  by  his  decedent  was  not  yet  due^and  ' 
notwithstanding  the  appellant  had  agreed  to  pay  it  when  it 
became  due.  The  son  agreed,  as  a  consideration  for  the  land, 
to  pay  the  mortgages.  In  failing  to  do  so,  he  failed  to  pay 
the  purchase-money  which  he  had  agreed  with  his  father  to 
pay,  and  if  the  father  had  been  compelled  to  pay  the  same 
to  protect  his  own  land,  the  son  would  have  become  in- 
debted to  the  father  for  the  amount  of  the  purchase-money^ 
and  the  father  in  such  event  would  have  had  the  right  to 
have  a  vendor's  lien  declared  on  the  land  sold  to  the  son. 
The  mother  having  become  the  owner  of  the  land  by  devise 
from  her  husband,  the  son  failing  to  pay  the  mortgages,  she 
had  the  right  to  pay  the  debt  to  preserve  her  own  land  from 
sale  under  the  mortgage,  and  she,  under  the  circumstances, 
would  have  the  right  to  be  subrogated  to  the  same  rights  as 
her  husband  would  have  had  if  he  had  paid  the  debt. 

The  son  having  agreed  to  pay  the  mortgage  executed  by 
the  mother  in  payment  of  the  mortgages  which  he  agreed  to 
pay,  the  question  remains  whether  she  had  the  right  to  have 
her  lien  declared  in  advance  of  its  enforcement  before  the 
last  mortgage  matured  and  a  failure  to  pay.  In  other  words, 
it  presents  the  question  whether  a  vendor  can  maintain  an 
action  to  have  a  vendor's  lien  established  independent  of  an 
action  to  enforce  its  collection,  and  we  think  in  a  proper  case 
this  may  be  done.     See  2  Story  Eq.  (13th  ed.),  sections  694, 
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701;  711, 730, 825, 826, 850, 851  and  912,  treating  of  Ulh  quia 
iimetf  at  section  826 :  '^  They  are  in  the  nature  of  writs  of 
prevention,  to  accomplish  the  end  of  precautionary  justice. 
They  are  ordinarily  applied  to  prevent  wrongs  or  anticipated 
mischiefs,  and  not  merely  to  redress  them  when  done.  The 
party  seeks  the  aid  of  a  court  of  equity  because  he  fears  (quia 
timet)  some  future  probable  injury  to  his  rights  or  interests, 
and  not  because  an  injury  has  already  occurred  which  requires 
any  compensation  or  other  relief.  The  manner  in  which 
this  aid  is  given  by  courts  of  equity  is,  of  course,  dependent 
upon  circumstances.^' 

It  is  by  reason  of  this  doctrine  that  courts  of  equity  ap- 
point receivers,  order  money  paid  into  court,  direct  security 
to  be  given,  money  paid  over,  issue  injunctions,  and  grant 
many  other  remedies. 

We  think  clearly  it  is  within  the  province  of  a  court  of 
equity  to  establish  a  vendor's  lien  in  advance  of  enforoement 
or  of  its  maturity,  in  order  to  prevent  probable  or  antici- 
pated mischief.  The  party  seeks  the  aid  of  the  court  be- 
cause he  fears  a  future  probable  injury. 

In  the  case  at  bar  the  appellant  has  no  means  to  pay  the 
debt  when  it  matures,  except  the  thirty  acres  of  land  which 
it  is  asked  a  lien  be  declared  upon  until  a  lien  is  established. 
There  is  danger  of  the  property  being  disposed  of  and  inno- 
cent parties  obtaining  a  lien  which  would  be  paramount  to 
the  right  of  the  appellee  to  have  a  Hen  declared.  There  ex- 
ists a  right  to  have  a  lien  declared  by  a  court  of  equity,  but 
if  the  lien  can  not  be  established  until  the  mortgage  ma- 
tures and  is  paid,  so  that  the  appellant  can  enforce  payment 
in  connection  with  the  establishment  of  the  lien,  rights  of 
innocent  parties  may  intervene  which  will  deprive  the  ap- 
pellee of  any  benefit  from  a  vendor's  lien.  Akin  to  this 
doctrine  was  the  right,  in  equity,  of  a  surety  to  maintain  an 
action  to  compel  the  principal  to  pay  the  debt  in  advance  ot 
the  same  having  been  paid  by  the  surety,  or  even  having 
been  called  upon  for  the  payment,  though  this  right  may  not 
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exist  in  this  State  since  the  statute  authorizing  the  surety 
to  give  notice  to  the  creditor  and  compel  him  to  bring  suit. 
Brandt  Sure.  &  Guar,  sections  192  and  193;  Flight  v.  Cook, 
2  Yes.  619;  Maddock  Ch.,  star  pp.  178  and  9;  2  Dart  Law 
of  Vend.  &  Pur.  (6th  ed.),  p.  1248. 

There  was  no  error  in  overruling   the  demurrer  to  the 
complaint. 

Judgment  affirmed,  with  costs. 
Filed  May  26, 1891 ;  petition  for  a  rehearing  overruled  April  9, 1892. 


No.  14,973. 

The  Penhbylvania  Company  v.  McCobmack^  Admin- 
istrator. 

• 

Railroad.— Oomptoifi^.  —  CorUi'ibiUory  Negligence,  —  Demurrer,  —  Motion  to 
Make  More  Specific, — In  an  action  to  recoyer  damages  for  personal  inju- 
dies  resulting  in  death,  a  general  averment  in  the  complaint  that  the 
party  was  without  fault  is  sufficient,  unless  the  facts  specially  pleaded 
clearly  show  that  he  was  guilty  of  contributory  negligence.  Bnch  an 
averment  is  sufficient  to  withstand  a  demurrer  or  a  motion  to  make 
more  specific. 

Same. — Construction  of  Track. — Duty  as  to. — Co'Employec, — If  a  railroad 
company  so  negligently  constructs  its  tracks  and  side  tracks,  that  can 
occupying  the  main  line  of  its  track  can  not  pass  cars  occupying  the 
adjacent  side  track  without  endangering  the  lives  of  the  employees 
charged  with  the  duty  of  moving  such  cars,  its  negligence  is  actionable. 
If  one  of  its  employees  is,  by  reason  thereof,  killed  or  injured  while  in 
the  discharge  of  bis  duty,  and  is  himself  without  fault,  and  using  due 
care,  such  company  is  liable  to  respond  in  damages.  It  was  the  duty 
of  the  company  to  contemplate  that  sooner  or  later  cars  might  have  to 
pass  each  other  at  each  and  every  point  on  the  two  tracks.  It.  is  no 
defence  that  those  whose  acts  brought  such  cars  into  such  dangeroos 
proximity  were  co-employees  with  the  one  injured. 

Same. — Negligence. — Proof  of  Custom. — It  was  proper  for  the  plaintiff  to 
show  that  it  was  customary  to  cut  moving  trains  at  the  station  when 
the  decedent  was  killed.    As  bearing  on  the  question  of  negligence  and 
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tending  in  some  degree  to  show  whether  or  not  the  decedent  was  neg- 
ligent, it  was  competent  to  prove  that  he  was  or  was  not  doing  his  work 
in  the  usual  and  customary  way. 

8am£. — Irutruciiona  to  Jury, — Pr^atory  StdtemenL — GonlribtUory  Negligence. — 
An  instruction  to  the  jury  which  fairly  and  tersely  states  all  of  the 
material  facts  necessary  to  he  established  by  the  plaintiff  to  entitle  him 
to  recover  is  not  objectionable  on  the  ground  that  the  jury  might 
fail  to  make  the  necessary  connection  'between  the  prefatory  state- 
ment, "If  you  shall  find  from  the  evidence/'  and  the  propositions  that 
follow.  The  defendant  can  nut  complain  of  a  clause  in  said  instruc- 
tion which  informed  the  jury  that  to  entitle  the  plaintiff  to  recover  the 
intestate  mast  have  been  "  without  any  fault  6r  negligence  on  his  part." 

InSTBUcnoKS  TO  JuRY — When  Court  Should  not  Direct  Verdict, — Where 
there  is  evidence  tending  to  support  the  plaintiff  on  all  material  ques- 
tions, it  is  proper  for  the  court  to  refuse  to  instruct  the  jury  to  return  a 
verdict  in  favor  of  the  defendant. 

8amb. — Ccrreeitnets  cf. — Sec  Opinion, — For  correctness  of  instructions  on 
some  of  the  more  material  points  involved  in  the  case,  see  latter  part 
of  opinion. 

Ybbdict. —  When  foill  not  be  Disturbed, — Where  there  is  evidence  tending 
to  sustain  the  verdict  on  all  material  points,  it  will  not  be  disturbed. 

From  the  Bartholomew  Circuit  Court. 

8.  StanaifeTy  for  appellant. 

F.  T,  Hord,  31.  D.  Ewing,  G.  W.  Oooper  and  (7.  B.  Cooper, 
£>r  appellee. 

McBride,  J. — William  Riley  was  a  brakeman,  employed 
by  the  Pennsylvania  Company.  He  was  killed  at  Middle 
Creek  Station,  Jefferson  county,  and  the  appellee,  as  admin- 
istrator of  his  estate,  brought  this  suit  to  recover  damages 
for  his  death. 

The  material  averments  of  the  complaint  are  as  follows^ 
omitting  those  merely  prefatory  or  technical : 

''At  said  station  there  is  a  switch  used  by  defendant  for 
switching  trains  and  for  storing  and  depositing  freight  cars, 
when  necessary  for  the  company,  in  the  course  of  its  busi- 
ness, to  leave  cars  at  such  station.  He  avers  that  at  the  date 
hereinafter  mentioned  there  was  a  box  freight  car  standing 
on  said  switch,  previously  leil  by  the  officers  and  agents  of 
defendant  for  the  purposes  of  defendant. 
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Plaintiff  avers  that  on  or  about  the  28th  day  of  July,  1888, 
William  Riley  was  a  servant  in  the  employment  of  defend- 
ant as  brakeman  on  a  freight  train  run  and  operated  by  de- 
fendant over  said  line  from  Madison  via  Middle  Creek  Sta- 
tion to  Columbus,  Indiana.  In  making  said  trip,  it  became 
necessary  to  leave  a  car,  which  was  a  part  of  said  freight 
train,  at  said  Middle  Fork  Station,  and  to  deposit  said  car 
ou  said  switch. 

He  avers  that  a  ladder  is  constructed  on  the  side  of  said 
freight  cars,  to  be  used  by  brakemen  in  ascending  and  de- 
scending from  the  cars,  and  in  coupling  and  uncoupling  oars, 
and  to  ride  on  the  same  to  open  and  close  switches,  and  to 
give  signals  to  his  fellow-servants  in  the  management  of  said 
train.  And  plaintiff  avers  that  the  said  Riley,  while  acting 
as  brakeman  as  aforesaid,  and  in  the  line  and  performance 
of  his  duty,  while  standing  and  riding  on  said  ladder  and 
giving  directions,  by  motioning  and  signalling  with  his  band 
to  the  brakeman  at  the  rear  end  of  the  train,  to  hold  it  until 
the  switching  could  be  performed  at  Middle  Creek  Station, 
and  to  enable  him  to  open  and  close  the  switches  when  re- 
quired, and  while  so  standing,  and  in  the  performance  of  his 
duty,  on  the  car  on  the  main  track  of  said  defendant,  which 
was  in  motion,  the  person  of  said  Riley,  without  any  fault 
or  negligence  on  his  part,  came  in  collision  with  the  end  of 
said  freight  car  standing  on  said  switch  at  said  Middle  Creek 
Station,  and  he  was  then  and  there  and  thereby  knocked  from 
said  ladder  and  car  on  the  main  track,  on  which  he  was 
standing,  to  the  ground,  and  then  and  there  and  thereby 
killed. 

Plaintiff  avers  that  the  death  of  said  Riley  was  caused  by 
the  carelessness  and  negligence  of  defendant  in  maintaining 
its  switch  at  said  station  too  near  the  main  track  of  said  de- 
fendant, whereby  sufficient  space  and  distance  could  not  be 
maintained  between  cars  running  on  the  main  track  and 
those  standing  on  the  switch  to  enable  the  servants  of  de- 
fendant to  perform  their  duty  with  reasonable  safety,  and 
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the  switch  of  defendant  was  carelessly  and  negligently  al- 
lowed to  get  and  remain  out  of  repair,  and  the  deceased  was 
thereby  injured. 

He  avers  that  at  the  point  where  said  Riley  was  killed  the 
siding  of  said  switch  was  but  six  feet  and  eight  inches  from 
the  main  track;  the  switch  was  constructed  and  maintained 
with  the  ties  on  the  surface  of  the  ground,  with  no  ballast  of 
sand,  gravel  or  other  material ;  the  switch  at  said  point  was 
on  a  straight  line,  and  not  a  curve,  and  the  track  of  the 
switch  should  have  been  made  level,  or  the  siding  next  to 
the  main  track  should  have  been  raised  so  as  to  cause  the 
cars  to  lean  therefrom,  but  he  avers  that  on  account  of  the 
negligence  of  defendant  the  rail  of  the  switch  next  to  the 
main  track  was  suffered  and  permitted  by  defendant  to  be  and 
remain  three  inches  lower  than  the  opposite  rail  of  the  switch, 
thereby  causing  the  said  freight  car  standing  on  said  switch 
to  lean  towards  the  main  track.  The  freight  cars  on  the 
main  track  and  the  car  on  the  switch  protruded  some  dis- 
tance over  the  line  of  their  several  tracks,  and  reasonably 
sufficient  space  did  not  exist  and  could  not  be  maintained  be- 
tween the  cars  passing  on  the  main  track  ^nd  freight  cars 
standing  on  said  switch  for  the  safe  performance  of  duty  by 
deceased  at  the  point  where  he  was  killed,  the  space  between 
said  points  being,  to  wit,  about  two  feet. 

He  avers  that  deceased  was  never  informed  of  the  danger 
of  said  place  or  of  the  condition  of  said  switch,  and  his  back 
was  to  the  place  of  danger  at  the  time  he  was  injured,  giving 
signals  to  his  co-employees,  and  in  position  to  open  the 
switch  at  said  point  as  required  in  the  performance  of  his 
duty,  and  he  had  no  knowledge  of  the  dangerous  and  im- 
proper condition  of  said  tracks  and  switches. 

He  avers  that  the  deceased  was  an  inhabitant  of  Barthol- 
omew county,  and  was  twenty-seven  years  of  age,  and  he 
left  a  wife,  Fanny  Riley,  and  a  child  one  year  of  age,  Charles 
Maurioe  Biley,  who  were  dependent  on  deceased  for  sup- 
port'' 
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Coansel  for  the  appellant  filed  a  motion  to  require  the  ap- 
pellee to  make  his  complaint  more  specific,  indicating  six- 
teen particulars  in  which  it  was^  according  to  his  views, 
lacking  in  certainty  and  in  sufficiency  of  averment. 

The  motion  is  long,  and,  the  complaint  being  set  out  above, 
it  is  unnecessary  to  extend  the  limits  of  this  opinion  by  copy* 
ing  the  motion. 

A  demurrer  to  the  complaint,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  good  cause  of  action, 
was  also  overruled. 

We  will  only  say  of  the  motion  and  of  the  demurrer  that 
by  the  motion  and  the  argument  in  support  of  it,  the  appel- 
lant insist?  that  additional  and  specific  averments  should  be 
added,  showing  that  the  deceased  was  free  from  contributory 
negligence,  showing  why  he  was,  when  killed,  acting  in  the 
line  of  his  duty;  that  he  show  by  specific  averments  aU  of 
the  facts  connected  with  the  transaction,  with  reasons  show- 
ing why  each  act  alleged  to  have  been  done  by  the  decedent 
was  within  the  line  of  his  duty,  and  not  negligent,  and  why 
each  act  of  omission  or  commission  charged  against  the  ap- 
pellant was  negligent. 

All  of  the  precedents  inf  this  State  sustain  as  sufficient  the 
general  averment  that  the  party  was  without  fault,  unless 
the  facts  specially  pleaded  clearly  show  that  he  was  guilty  of 
contributory  negligence.  Among  the  cases  are  OAto,  ete,<,  R. 
W.  Oo,  V.  Walker,  113  Ind.  196,  and  many  others  there  cited. 

The  code  prescribes  that  the  complaint  shall  contain  ^'A 
statement  of  the  facts  constituting  the  cause  of  action,  in 
plain  and  concise  language,  without  repetition,  and  in  such 
manner  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended.'^     Section  338,  R.  S.  1881,  clause  2. 

Good  pleading  does  not  require,  nor  will  it  justify  adding 
to  the  statement  of  the  material  facts  a  statement  of  reasons 
or  arguments  to  vindicate  the  pleader's  opinion  that  the  facts 
stated  are  sufficient  to  authorise  a  recovery.   The  facts  stated 
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also  should  be  the  material  and  ultimate  &cts,  and  not  mere 
evidentiary  facts. 

The  complaint  might  with  more  justice  be  criticised  as  con- 
taining unnecessary  or  redundant  averments.  It  is  averred, 
in  substance,  that  the  death  of  the  decedent  was  caused  by 
appellant's  negligence  in  constructing  and  maintaining  its 
switch  too  near  its  main  track,  not  allowing  sufficient  space 
betyeeen  for  cars  to  pass  each  other,  so  as  to  enable  its  em- 
ployees to  perform  their  duties  with  reasonable  safety ;  that 
the  space  between  them  was  only  six  feet  eight  inches ;  that 
the  rail  on  the  inner  side  of  the  side-track,  next  to  the  main 
track,  was  three  inches  lower  than  its  outer  rail,  the  effect  of 
which  was  to  cause  the  cars  thereon  to  lean  toward  the  main 
track,  and  that  this,  with  the  distance  which  the  cars  on  each 
track  '^  protruded ''  beyond  the  lines  of  the  tracks,  did  not 
allow  sufficient  space  for  the  safe  performance  of  duty  by  the 
deceased. 

Coupled  with  the  averments  showing  these  facts  are  others, 
apparently  irrelevant,  and,  so  far  as  we  can  see,  having  no 
necessary  connection  with  them.  They  might  have  been 
stricken  out  on  motion,  but  the  court  did  not  err  in  refusing 
to  require  the  appellee  to  make  them  more  specific.  The 
material  averments  are  sufficiently  specific  and  certain. 

Counsel  for  the  appellant  argues  that  to  constitute  action- 
able negligence  the  injury  must  be  the  ^^  usual  and,  there- 
fore, to  be  expected  result  of  the  negligence  complained  of; '» 
that  the  appellant  was  not  required  to  anticipate  the  contin- 
gency of  a  car  being  placed  on  the  side-track,  and  the  work 
being  done  as  it  was  done,  and  that  such  a  result  as  the  kill- 
ing of  the  appellee  in  that  way  was  something  they  could 
not  be  required  to  guard  against  and  for  which  they  should 
not  be  held  responsible.  It  is  conceded  that  if  a  permanent 
obstruction  had  been  placed  thus  near  the  track  the  company 
would  have  been  liable. 

It  is  also  urged  that  the  proximate  cause  of  the  appellee's 
death  was  the  placing  of  the  car  on  the  side-track  at  that 
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pointy  and  that  this  being  the  act  of.  a  co-employee  the  com- 
pany is  not  liable. 

Neither  of  these  objections  to  the  complaint  is  tenable. 

While  the  immediate  cause  of  the  decedent's  death  was 
the  car,  the  real  cause  was  the  manner  in  which  the  side- 
track was  constructed. 

We  must  know  that  railroad  tracks,  both  the  main  and 
side-tracks,  are  constructed  to  be  used  in  the  transport  of 
cars  from  point  to  point,  and  that  at  times  cars  must  neces- 
sarily be  allowed  to  stand  on  such  tracks,  and  while  thus 
standing  may  properly  be  passed  by  other  cars  on  adjacent 
tracks. 

We  must  also  take  notice  of  the  fact  that  certain  of  the 
employees,  serving  railroad  companies,  are  charged  with  the 
duties  incident  to  the  moving  of  such  cars. 

The  obligation  of  the  master  to  the  servant  forbids  that 
he  should,  by  negligence,  subject  the  servant  to  risks  greater 
than  those  which  fairly  and  properly  belong  to  his  employ- 
ment. 

If  a  railroad  company  so  negligently  constructs  its  tracks, 
and  side-tracks,  that  cars  occupying  the  main  line  of  its 
track  can  not  pass  cars  occupying  the  adjacent  side-track 
without  endangering  the  lives  of  the  employees  charged  with 
the  duty  of  moving  such  cars,  its  negligence  is  actionable.  If 
one  of  its  employees  is,  by  reason  thereof,  killed  or  injured 
while  in  thie  discharge  of  his  duty,  and  is  himself  without 
fault,  and  exercising  due  care,  such  company  is  liable  to  re- 
spond in  damages.  It  is  no  defence  that  those  whose  acts 
birought  such  cars  into  such  dangerous  proximity  were  co- 
employees  with  the  one  injured.  Properly  constructed,  the 
tracks  would  allow  the  cars  to  pass  without  danger,  and  the 
master  is  responsible  for  the  manner  of  their  construction. 
It  will  not  do  to  say  that  the  company  was  not  required  to  con- 
template such  a  contingency  when  it  constructed  the  tracks. 
They  were  constructed  to  be  used,  and  to  be  used  in  that 
manner,  and  it  was  its  duty  to  contemplate  the  possibility 
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that  soouer  or  later  cars  might  have  to  pass  each  other  at 
each  and  every  point  on  the  two  tracks. 

Other  objections  are  also  urged  to  the  complaint,  but  we 
think  none  of  them  are  well  taken.  In  our  opinion  the 
court  did  not  err  in  its  rulings  either  on  the  motion  or  on 
the  demurrer. 

On  the  trial  of  the  case,  over  the  objection  of  the  appel- 
lant, the  appellee  was  permitted  to  prove  that  it  was  cus- 
tomary  to  cut  moving  trains  at  the  station  where  the  decedent 
was  killed.  It  is  argued  that  this  was  error.  We  might 
well  decline  to  consider  the  question,  on  the  ground  that  the 
objection,  as  shown  by  the  record,  was  insufficient  to  present 
the  question  argued.  We  think,  however,  that  the  court  did 
not  err  in  this  ruling.  True,  a  custom  would  not  justify  a 
negligent  act,  but,  as  bearing  on  the  question  of  negligencQ^ 
and  tending  in  some  degree  to  show  whether  or  not  the  de- 
cedent was  negligent,  it  was  competent  to  prove  that  he  was 
or  was  not  doing  his  work  in  the  usual  and  customary  way, 
which  of  course  involves  the  inquiry,  what  was  usual  and 
customary  ? 

The  action  of  the  court  in  giving,  refusing  and  modifying 
a  large  number  of  instructions  is  challenged  by  the  motion 
for  a  new  trial,  but  most  of  the  questions  thus  suggested  are 
waived  by  a  failure  to  argue  them. 

The  appellant,  by  its  first  special  instruction,  asked  the 
court  to  direct  a  verdict  in  its  favor. 

There  being  evidence  tending  to  support  the  appellee  on 
all  material  questions,  the  court  rightly  refused  this  instruc- 
tion. If  there  is  any  conflicting  evidence,  however  slight, 
upon  the  point  in  issue,  it  must  be  left  to  the  jury.  Adams 
v.  Kennedy,  90  Ind.  318;  Baling  v.  Howell,  93  Ind.  329; 
Laivrenceburgh,  etc.,  R.  i?.  Oo,  v.  Montgomery,  7  Ind.  474 ; 
Haynes  v.  Thomas,  7  Ind.  38 ;  Orookshank  v.  Kellogg,  8 
Blackf.  266  ;  Babcockv.  Doe,  8  Ind.  110;  Messiok  v.  Mid' 
land  R.  W.  Co.,  128  Ind.  81. 
Vol.  131.— 17 
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The  fifth  instruction  given  by  the  court  consists  of  a  re- 
cital of  the  material  facts  asserted  by  the  appellee,  and  Mrhich 
he  was  required  to  establish  by  evidence  to  justify  a  recov- 
ery, coupled  with  prefatory  and  concluding  statements  in- 
structing the  jury  that  if  they  should  find  said  facts  from  the 
evidence  the  appellant  was  liable  for  the  killing  of  the  de* 
cedent. 

The  instruction  is  long,  and  we  think  il  unnecessary  ta 
lengthen  this  opinion  by  bringing  it  into  the  record.  Several 
objections  are  urged  to  it.  It  is  insisted  that  it  is  misleading^ 
and  is  ^'  fatally  defective  for  lack  of  essential  elements  for  a 
recovery/* 

It  is  urged  that  it  is  misleading  because  it  would  be  diffi- 
cult for  the  common  mind  to  bear  in  mind  and  apply  to  each 
proposition  the  prefatory  statement,  '^  If  you  shall  find  from 
the  evidence,''  and  that  there  was  therefore  danger  that  the 
jury,  failing  to  make  the  necessary  connection,  might  regard 
some  of  the  expressions  used  as  expressions  of  the  opinion 
of  the  court.  We  have  read  and  considered  the  instruction 
carefully,  and  are  of  opinion  that  this  objection  is  not  well 
taken. 

The  jury  were  informed  that  if  they  found  certain  facts 
the  plaintifi^  was  entitled  to  recover.  It  certainly  imposed 
no  very  severe  task  upon  the  average  intellect  to  apply  to 
each  consecutive  fact  stated,  and  following  immediately  after 
it,  the  prefatory  statement.  Such  an  instruction,  if  it  em- 
braces and  fairly  and  tersely  states  all  of  the  material  facts 
necessary  to  be  established  by  the  plaintiflT  is  not  improper* 
The  appellant  complains  that  the  portion  of  this  instruction 
relating  to  contributory  negligence  is  '*  vague  and  indefinite," 
and  should  have  been  much  more  full,  indicating  several  par* 
ticulars  in  which  they  contend  it  is  lacking  in  this  respect. 
The  jury  were  informed  by  the  court  that  the  intestate  must 
have  been  "  without  any  fault  or  negligence  on  his  part.'* 
This  was  more  favorable  to  the  appellant  than  it  could  ask^ 
as  it  would  preclude  a  recovery  if  the  decedent  had  beea 
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gailty  of  any  negligence  whatever^  whether  it  contributed  to 
Lis  death  or  not.  Elsewhere,  however,  full  and  correct  in- 
structions were  given  on  the  subject  of  contributory  negli- 
gence, but  as  a  portion  of  an  instruction  like  that  in  ques- 
tion, placing  before  the  jury  in  a  connected  and  consecutive 
form  the  material  facts  which  the  appellee  must  establish  to 
justify  a  recovery,  this  portion  of  the  instruction  was  prob- 
ably sufficient.  At  all  events  the  appellant  could  not  com- 
plain of  it.  We  do  not  think  the  court  erred  in  giving  this 
instruction. 

The  only  remaining  instructions  discussed  are  the  sixth, 
seventh,  eighth,  and  eighteenth,  and  are  as  follows : 

'*  6.  When  Riley  sought  employment  at  the  hands  of  de- 
fendant, he  was  held  to  an  implied  representation  that  he  was 
competent  to  perform  the  duties  of  the  position  he  sought, 
and  competent  to  apprehend  and  avoid  all  danger  that  might 
be  discovered  by  the  exerciseof  ordinary  care  and  prudence, 
and  for  the  purposes  of  this  case  Riley  is  to  be  treated  as  a 
brakeman  and  switchman  of  ordinary  experience  and  skill. 
.  "  7.  A  railroad  company  is  required  to  use  ordinary  care 
in  constructing  and  maintaining  its  roadway,  switches,  and 
appliances  in  such  a  manner  and  condition  that  its  servant 
can  do  and  perform  all  the  labor  and  duties  required  of  him 
with  reasonable  safety,  and  a  servant  has  a  right  to  presume 
that  the  company  .has,  in  these  respects,  done  its  duty,  and  a 
servant  does  not  assume  risks  flowing  from  his  employer's 
negligence  in  these  duties,  nor  is  there  imposed  upon  him 
any  duty  of  watchfulness  and  care  to  discover  defects  in  the 
roadway  and  switches  when  he  has  no  notice  of  danger,  and 
when  not  so  glaring  and  apparent  as  to  be  open  to  the  obser- 
vation of  ordinarily  prudent  men,  and  when  not  specially  di- 
rected thereto  by  his  employer,  and  he  will  not  be  presumed 
to  know  of  danger  therein  when  of  such  a  character  that  they 
might  well  escape  the  observation  of  a  prudent  person. 

"  8.     A  railroad  company  is  required  to  use  ordinary  care 
in  constructing  and  maintaining  its  roadway,  switches,  and 
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appliances,  and  appendages  in  such  a  manner  and  condition 
that  its-  employee  and  servant  can  do  and  perform  all  the 
labors  and  duties  required  of  him  with  reasonable  safety,  but 
the  company  is  not  required  to  furnish  the  best  or  safest  ap- 
pliances, or  the  latest  improvements,  and  the  servant  has  a 
right  to  assume  that  all  reasonable  attention  will  be  given  by 
his  employer  to  his  safety,  and  that  he  shall  not  be  carelessly 
and  needlessly  exposed  to  risks  which  might  be  avoided  by 
the  exercise  of  ordinary  care  and  precaution  on  the  part  of 
his  employer,  and  the  deceased,  William  Riley,  if  employed 
by  defendant  as  brakeman,  had  the  right  to  assume  that  the 
defendant  had  constructed  and  maintained  its  roadway, 
switches,  appliances  and  appendages  in  such  a  manner  and 
condition  that  as  brakeman  on  its  train  he  could  perform  his 
duties  with  reasonable  safety,  and  if  there  was  any  such  dan- 
ger as  was  not  open  and  apparent,  that  he  should  have  been 
warned  thereof. 

^^  18.  If  the  alleged  dangerous  and  improper  condition  of 
the  tracks  and  situation  with  the  car  on  the  side  track  was 
plain  to  be  seen  by  Riley,  or  if  he  ought,  as  an  ordinarily 
prudent  person,  to  have  seen  or  known  of  it,  then  there  can 
be  no  recovery,  and  if  he  before  had  reasonable  opportunity 
to  see  or  know  of  the  situation  as  touching  the  alleged  con- 
dition of  the  tracks  and  car  on  the  side  track,  then  he  is  in 
law  held  to  such  knowledge ;  or  if  on  or  before  the  occasion  of 
the  killing  he  had  knowledge  or  reasonable  means  of  knowl- 
edge, as  a  man  of  ordinary  prudence,  of  the  condition  of  the 
track  and  car  on  the  side  track,  and  incurred  the  danger  with 
such  knowledge  or  means  of  knowledge,  then  there  can  be 
no  recovery." 

We  think  these  intrnctions,  taken  in  connection  with  the 
other  instructions  given,  and  viewed  also  in  the  light  of  the 
evidence,  are  correct  statements  of  the  law.  Indeed,  taking 
all  of  the  instructions  together,  we  think  they  fully  and 
fairly  present  the  law,  and  are  quite  as  favorable  to  the  ap- 
pellant as  could  be  asked.     We  are  also  asked  to  reverse  the 
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judgment  on  the  ground  that  the  verdict  was  not  sustained 
by  the  evidence,  especially  that  the  evidence  does  not  show 
that  the  decedent  was  free  from  contributory  negligence. 
As  the  evidence  is  conflicting,  and  there  is  evidence  tending 
to  sustain  the  verdict  on  all  material  points,  we  will  not  dis- 
turb it.     We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  5, 1892;  petition  for  a  rehearing  overruled  April  9, 1892. 


No.  15,112. 

KoBRADY,  Abministbatbix,  V.  The  Lake  Shore  and 
Michigan  Southern  Railway  Company. 

Negligence. — Bailroad.^ Injury  Beguiling  in  Death. —  Widow  and  Children. — 
Implied  Damage. — I^'eaumption. — Where  a  complaint  chftrges  a  railroad 
company  with  wrongfully  killing  a  person,  shows  that  the  person  so 
killed  was  free  from  contributory  fault,  and  that  he  left  a  widow  and 
infant  children  surviving  him,  a  cause  of  action  is  stated,  although  it  is 
not  directly  alleged  that  the  surviving  kin  folks  sustained  actual  dam- 
ages. The  legal  presumption  is  that  infant  children  are  entitled  to  the 
benefit  of  the  father's  services,  and  that  the  wife  is  entitled  to  the  ben- 
efit of  the  services  and  assistance  of  her  husband,  and  that  such  services 
are  of  value  to  her  and  her  children. 

Same. — Anatoers  to  Interrogatories. — Question  of  Law. — Where  the  facts  cov- 
ering the  question  of  contributory  negligence  are  fully  stated  in  an- 
swers to  interrogatories,  or  in  a  special  verdict,  it  is  the  duty  of  the 
court  to  decide  the  question  as  one  of  law  in  cases  where  the  facts  lead 
to  only  one  conclusion. 

Same. — JSailroad  Crossing. — Contributory  Negligence  ^^When  a  person  volnn- 
tarily  attempts  to  cross  a  track  in  front  of  a  moving  train  which  he 
sees  not  far  distant  approaching  the  crossing,  he  is  guilty  of  contrib* 
utory  negligence,  and  can  not  recover. 

Same. — Negligence  of  Defendant. —  When  Unavailing. — If  the  plain tifi''s  neg- 
ligence proximately  contributed  to  his  injury,  he  can  not  recover,  no 
matter  how  negligent  the  defendant  may  have  been,  unless  such  negli- 
gence is  so  gross  as  to  imply  a  wilful  intention  to  inflict  the  injury. 

Sake. — Rate  of  Speed. — Municipal  Ordinance. — It  does  not  excuse  one  who 
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attempts  to  cross  in  front  of  a  locomotive  which  he  sees  approaching  at 
no  great  distance,  that  the  speed  was  eighteen  miles  an  hour  where  a 
mnnicipal  ordinance  limited  the  speed  at  that  point  to  ten  miles  an 
hour. 

Intbbbooato&ies  to  Jubt. — General  Verdict, —  What  are  StaUmenta  o/Fo/ct- 
— Where  the  facts  stated  in  an  answer  to  an  interrogatory  are  such  as 
to  preclude  a  recovery,  the  court  must  so  adjudge,  although  answers opon 
other  points  may  be  favorable  to  the  party  who  relies  upon  the  general 
verdict.  The  statement  that  a  person  saw  an  approaching  engine  forty 
or  fifty  feet  from  him  before  he  attempted  to  cross  a  railroad  is  the 
statement  of  a  fact,  and  so  is  the  statement  that  he  attempted  to  croes 
and  was  struck  by  the  locomotive. 

Same. — Atkvngfor  General  Coneluaion. — Impropriety  cf, — It  is  not  error  for 
the  court  to  decline  to  permit  an  interrogatory  to  go  to  the  jniy  which 
asks  for  a  general  conclasion,  intermixing  matters  of  fact  with  matters 
of  law. 

PiJSADiNO. — Cemplaini, — Damagee, — Demwrrer. — If  a  complaint  shows  that 

^  the  plaintiff  is  entitled  to  some  damages  or  to  some  relief,  althoagh  not 
so  much  or  so  great  as  that  demanded,  it  will  repel  a  demurrer. 

From  the  Elkhart  Circuit  Court. 

-H".  (7.  Dodge,  for  appellant. 

J.  H.  Baker  and  F.  E.  Baker,  for  appellee. 

Elliott^  C.  J. — The  appellee's  contention  that  the  com- 
plaint is  bad' because  it  does  xrot  specifically  show  that  actual 
damages  were  sustained  by  the  widow  and  infant  children 
of  the  appellant's  intestate  can  not  prevail.  Where  a  com- 
plaint charges  a  railroad  company  with  wrongfully  killing  a 
person^  shows  that  the  person  so  killed  was  free  from  con- 
tributory fault,  and  that  he  left  a  widow  and  infant  children 
surviving  him,  a  cause  of  action  is  stated,  although  it  is  not 
directly  alleged  that  the  surviving  kin  folks  sustained  actual 
damages.  The  legal  presumption  is  that  infant  children  are 
entitled  to  the  benefit  of  the  father's  services,  and  that  the 
wife  is  entitled  to  the  benefit  of  the  services  and  assistance  of 
her  husband,  and  that  such  services  are  of  value  to  her  and 
her  children.  Louisville,  etc,^  R,  W.  Go.  v.  Bitck,  116  Ind. 
566 ;  Board,  do.,  v.  Legg,  93  Ind.  623 ;  Clore  v.  Mclntircj 
120  Ind.  262  (264). 
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This  presumption  may,  possibly,  not  extend  so  far  as  to 
entitle  a  plaintiff  to  recover  actual  or  substantial  damages 
without  evidence,  but  it  does  prevail  to  save  a  complaint 
from  overthrow  where,  as  here,  its  averments  are  confessed 
by  demurrer.  The  amount  of  damages  that  may  be  recov* 
ered  depends,  to  be  sure,  upon  the  evidence,  but  where  the 
intestate  leaves  a  widow  and  infant  children,  the  implication 
of  law  is  that  they  sustained  some  injury  which  the  wrong- 
doer must  compensate  in  damages.  It  has  long  been  the  rule 
that  if  a  complaint  shows  that  the  plaintiff  is  entitled  to 
some  damages,  or  to  some  relief,  although  not  so  much  or  so 
great  as  that  demanded,  it  will  repel  a  demurrer. 

It  has  likewise  long  been  the  established  rule  that  if  the 
£icts  are  undisputed,  and  one  inference  only  can  be  drawn 
from  them,  the  question  whether  there  is  or  is  not  negli- 
gence becomes  one  of  law.  Rogers  v.  Leyden,  127  Ind.  50; 
Board,  do,,  v.  Chipps,  ante,  p.  66,  and  cases  cited.  The 
principle  is  the  same  whether  the  question  concerns  the  neg- 
ligence of  the  plaintiff  or  the  negligence  of  the  defendant. 
The  principle  stated  makes  it  the  duty  of  the  court,  where 
the  facts  covering  the  question  of  contributory  negligence 
are  fully  stated  in  answers  to- interrogatories,  or  in  a  special 
yerdict,  to  decide  the  question  as  one  of  law  in  cases  where 
the  facts  lead  to  only  one  conclusion.  Gadwallader  v.  iow- 
iamlle,  etc.,  iJ.  W.  Co,,  128  Ind.  518,  and  authorities  cited. 

In  this  case  the  facts  exhibited  in  the  answers  to  inter- 
rogatories fully  cover  the  ground  involved  by  the  issue  of 
contributory  fault  or  no  contributory  fault.  These  are  the 
facts:  The  plaintiff's  intestate,  John  Korrady,  had  lived 
near  the  defendant's  railroad  tracks  for  several  years  and 
was  familiar  with  the  place  where  he  attempted  to  cross 
them.  He  undertook  to  cross  at  a  place  where  there  were 
five  tracks.  He  made  the  attempt  to  cross  in  the  morning  of 
a  quiet  day.  The  middle  track  was  the  main  track,  and  the 
south  tracks  were  side  tracks.  The  engine  by  which  he  was 
struck  was  on  the  main  track.     As  soon  as  Korrady  crossed 
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the  side  track  immediately  south  of  the  main  track  and  be- 
fore he  attempted  to  cross  the  main  track  he  looked  to  the 
west  to  see  if  any  train  was  approaching.  He  saw  the  ap- 
proaching train,  and  at  that  point  there  was  nothing  to  ob- 
struct his  view.  If  he  had  stopped  at  a  point  five  feet  south 
of  the  south  rail,  he  could  have  seen  the  approaching  loco- 
motive, and  he  did  see  it  before  attempting  to  cross.  There 
was  no  sudden  danger,  nothing  requiring  him  to  go  forward, 
but  he  might  have  remained  in  safety  in  the  place  where  he 
saw  the  approaching  engine.  We  think  it  clear  that  the  in- 
testate was  guilty  of  contributory  negligence.  He  was  not 
only  able  to  see  the  approaching  locomotive,  but  he  did  see 
it,  and,  notwithstanding  this,  he  undertook  to  cross  the 
track.  He  made  the  attempt  and  incurred  the  hazard  when 
there  was  no  reason  for  doing  so.*  The  authorities  are  de- 
cisively against  the  right  of  recovery  by  one  who  volunta- 
rily attempts  to  cross  a  track  in  front  of  a  moving  train 
which  he  sees  not  far  distant  approaching  the  crossing.  In^ 
dianay  etc.,  R,  W.  Go,  v.  Hammock,  113  Ind,  1;  OhiOf  6<c., 
R.  W.  Co.  V.  HiU,  117  Ind.  56;  Ohio,  etc.,  R.  W.  Co.  v. 
Walker,  113  Ind.  196;  Heaney  v.  Long  Island  R.  R,  Co., 
112  N.  Y.  122 ;  Pakalinsky  v.  New  York,  etc.,  R.  R.  Co.,  82 
N.  Y.  424 ;  Railroad  Co.  v.  Houston,  95  U.  8.  697  (702) ; 
Tally  V.  Fitchburg  R.  R.  Co.,  134  Mass.  499.  The  ques- 
tion is  presented  here  as  it  was  in  Cadwailader  v.  Lou- 
iamlle,  etc.,  R.  W.  Co.,  supra,  but  the  facts  are  much  stronger 
against  the  plaintiff  in  this  case  than  they  were  in  that  case. 
If  a  plaintiff's  negligence  proximately  contributes  to  his 
injury,  he  can  not  recover,  no  matter  how  negligent  the  de- 
fendant may  have  been,  unless  such  negligence  is  so  gross  as 
to  imply  a  wilful  intention  to  inflict  the  injury.  Cadwat" 
lader  v.  Louisville,  etc.,  R.  W.  Co.,  supra.  As  there  is  here 
no  claim  that  the  injury  was  wilfully  inflicted,  the  case  is  to 
be  treated  as  one  of  pure  negligence.  We  can  not  take  into 
consideration  the  negligence  of  the  defendant»upon  the  ques- 
tion of  contributory  negligence,  for,  conceding  that  it  was 
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culpably  negligent,  there  can  be  no  recovery,  as  the  negli- 
gence of  the  deceased  proximately  contributed  to  his  injury. 
There  is  no  fact,  we  may  add,  tending  to  show  that  the  ap- 
pellee wrongfully  led  the  appellant's  intestate  into  a  perilous 
position,  so  that  the  case  is  the  ordinary  one  of  negligence  at 
a  crossing. 

The  appellant  complains  of  a  ruling  of  the  trial  court  de- 
dining  to  permit  an.  interrogatory  to  go  to  the  jury.  That 
interrogatory  reads  thus  :  ^^  Is  it  not  a  fact  that  Korrady  was 
not  negligent  in  crossing  Wide  Alley  where  he  did  if  he  did 
not  know  said  engine  was  approaching  at  a  speed  of  more 
than  ten  miles  an  hour  ?  '^  The  complaint  is  not  well  founded. 
The  appellant  had  a  right  to  elicit  the  faots,  but  had  no  right  ^ 
to  ask  for  a  general  conclusion,  intermixing  matters  of  fact 
with  matters  of  law.  Bellefontaine  R,  W,  Go.  v.  Hunter^ 
33  Ind.  336 ;  Toledo,  etc.,  R.  W.  Co.  v.  Goddard,  26  Ind. 
185 ;  Uhl  V.  Harvey,  78  Ind.  26 ;  LouisvUle,  etc.,  R.  W.  Go. 
V.  Worley,  107  Ind.  320 ;  Chicago,  etc.,  R.  R.  Co.  v.  Ostran^ 
der,  116  Ind.  259;  Pittsburgh,  etc.,  R.  W.  Co.  v.  Adams,  105 
Ind.  151. 

It  does  not  excuse  one  who  attempts  to  cross  in  front  of  a 
locomotive  which  he  sees  approaching  at  no  great  distance, 
that  the  speed  is  eighteen  miles  an  hour  at  a  place  where  a 
municipal  ordinance  limits  it  to  ten  miles  an  hour.  The  law 
is  well  settled  that  where  a  train  is  seen  approaching  it  is 
contributory  negligence  to  voluntarily  attempt  to  cross  the 
track  upon  the  assumption  that  the  speed  is  not  greater  than 
a  municipal  ordinance  allows.  Cadwallader  v.  Louisville, 
etc.,  R.  W.  Co.,  supra;  Railroad  Co.  v.  Huston,  95  U.  S.  697 
(702). 

Running  a  locomotive  at  a  rate  of  speed  forbidden  by  a 
municipal  ordinance  is  ordinarily  negligence  on  the  part  of 
the  railroad  company,  but  such  negligence  will  not  excuse  a 
person  who  assumes  the  risk  of  crossing  in  front  of  a  train 
he  sees  and  knows  is  approaching  .the  crossing. 

It  is  undoubtedly  the  law  that  a  general  verdict  is  not  con- 
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trolled  by  answers  to  interrogatories^  unless  the  conflict  be- 
tween the  answers  and  the  verdict  is  irreconcilable.  Here 
that  is  the  nature  of  the  conflict.  For  it  is  settled  as  matter 
of  law^  as  we  have  shown,  that  one  who  attempts  to  cross  a 
railroad  track  in  front  of  an  approaching  locomotive  which 
be  sees  while  in  a  place  where  he  might  remain  with  safety, 
is  guilty  of  such  contributory  negligence  as  bai*s  a  recovery. 

Where  th^  facts  stated  in  an  answer  to  an  interrogatory 
are  such  as  preclude  a  recovery,  the  court  must  so  adjudge, 
although  answers  upon  other  points  may  be  favorable  to  the 
party  who  relies  upon  the  general  verdict.  If  facts  are  found 
which  are  fatal  to  a  recovery,  the  court  is  bound  to  deny  the 
plaintiff  a  judgment,  whether  such  facts  relate  to  one  or  to 
many  points.  A  defendant  who  establishes  a  point  which 
completely  and  effectually  destroys  the  alleged  cause  of  action 
must  necessarily  succeed.  Rice  v.  Gty  of  Evansville,  108 
Ind.  7  (11)  ;  Lake  Shore,  etc.y  R.  W.  Oo.  v.  Pinchin,  112  Ind. 
692  (597). 

It  is  true  that  facts,  and  not  evidence,  are  the  only  things 
of  value  in  answers  to  interrogatories.  But  the  statement 
that  a  person  saw  an  approaching  engine  forty  or  fifty  feet 
from  him  before  he  attempted  to  cross  a  railroad  is  the  state- 
ment of  a  fact»  and  so  is  the  statement  that  he  made  the  at* 
tempt  to  cross  and  was  struck  by  the  locomotive.  Gadwul" 
lader  v.  Louisville^  etc.,  R.  W.  Co.,  supra. 

Judgment  aflQrmed. 

Filed  Jan.  16, 1892 ;  petition  for  a  rehearing  overruled  April  28, 1B9SL 
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No.  15»604. 
YOBEIS  ET  AL.  V.  NuSSBAUM  ET  Ali. 

Mabbeed  Woman. — Prcmiinory  Note. —  Suretyship.  —  Innocent  Purehfuer. — 
Under  section  5119,  B.  S.  1881,  a  note  made  payable  in  bank,  executed 
by  a  married  woman  as  surety,  is  void  as  to  her,  in  the  hands  of  an  in- 
nocent purchaser,  for  vahie,  acquired  in  the  regular  course  of  business. 
She  alone  can  claim  the  benefit  of  the  statute. 

Same. — Estoppel  in  Pais.—  WhcU  is  not. — While  a  married  woman  is  bound 
under  our  statute  by  an  estoppel  in  pais^  like  any  other  person,  the 
form  of  the  contract  (she  signed  the  note  apparently  as  principal)  does 
not  operate  as  such  an  estoppel  where  there  was  no  statement  or  rep- 
resentation of  any  kind  to  indicate  that  she  was  the  principal  on  the 
note. 

Same. — ConaideTation  Paid  to  Husband. — Suretyship  of  Wife. — ^The  fact  that 
the  husband  did,  and  the  wife  did  not,  recelTc  the  consideration  for 
which  the  note  was  executed,  conclusively  establishes  the  proposition 
that  she  was  a  surety  and  not  the  principal  in  the  note,  notwithstand- 
ing; the  form  of  the  contract. 
McBaibe,  J.,  dissents. 

From  the  Marshall  Circuit  Court. 

J,  D.  McLaren  and  E.  C.  Martindah,  for  appellants. 
M.  A.  0.  Packard  and  C  P.  Drummond,  for  appellees. 

MiLLEB,  J. — The  appellant  contends  that  the  court  erred 
in  its  conclusions  of  law  upon  the  special  finding  of  facts. 

A  synopsis  of  so  much  of  the  finding  as  is  necessary  to 
present  the  questions  of  law  involved,  is  as  follows: 

On  the  19th  day  of  November,  1888,  the  defendant  Lottie 
A.  Voreis,  who  was  at  the  time  a  married  woman,  executed 
her  promissory  note  of  that  date,  payable  one  year  afterdate, 
to  the  order  of  William  Bucklen,  at  a  bank  in  Plymouth, 
and  at  the  same  time  she,  with  her  husband,  George  W. 
Vories,  executed  a  mortgage  upon  her  separate  property  to 
secure  the  payment  of  the  note. 

That  George  W.  Voreis,  her  husband,  received  the  con- 
sideration for  which  the  note  was  executed,  and  used  the 
same  in  the  payment  of  his  own  individual  debts,  and  for  his 
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own  use ;  but  afterward  gave  bis  wife  ten  dollars  of  tbe 
money ;  that  no  part  of  the  consideration  was  used  for  the 
betterment  of  her  separate  property  or  business. 

That  afterward,  but  before  its  maturity,  the  note  was  duly 
assigned  to  one  Leonard  Flagg,  who,  before  its  maturity,  for 
a  valuable  consideration,  and  in  the  regular  course  of  busi- 
ness, assigned  it  to  the  plaintiffs. 

That  the  plaintiffs,  as  well  as  the  assignors,  at  the  time  of 
the  execution  of  the  note,  and  of  its  assignment,  had  knowl* 
edge  that  the  defendant  Lottie  was  a  married  woman ;  that 
neither  the  payee  of  the  note,  the  assignor  Flagg,  nor  the 
plaintiffs,  made  any  inquiry  of  the  defendant  Lottie  A.  Voreia 
or  her  co-defendant  Georgp  W.  Voreis,  as  to  who  received 
the  consideration  for  the  note,  or  who  would  receive  the 
benefit  therefro  n ;  but  that  neither  the  assignor  Flagg  nor  the 
plaintiffs  had  any  actual  knowledge  or  notice  whatever  that 
the  consideration  for  the  note  was  not  received  and  used  by 
said  defendant  Lottie  for  her  own  special  use  and  benefit,  and 
had  no  actual  knowledge,  or  notice,  that  said  note  and  mort- 
gage were  executed  by  the  wife  as  surety  for  her  husband. 

That  one  of  the  plaintiffs,  and  the  one  who  purchased 
the  note  from  Flagg,  and  the  defendants  lived,  at  the  time 
of  such  purchase,  in  Marmont,  a  small  village  in  Marshall 
county,  and  were  well  and  intimately  acquainted. 

The  court,  as  a  proposition  of  law  from  the  foregoing 
facts,  concluded  that  the  plaintiffs  were  entitled  to  a  recovery 
against  the  defendant  Lottie,  for  the  full  amount  of  thenote^ 
and  against  both  the  defendants  for  a  foreclosure  of  the  mort-» 
gage,  and  judgment  was  rendered  accordingly. 

Since  September  19th,  1881,  there  has  been  in  force  in 
this  State  the  following  statute,  section  5119,  R.  S.  1881 : 
^'A  married  woman  shall  not  enter  into  any  contract  of  sure- 
tyship, whether  as  endorser,  guarantor,  or  in  any  other  man* 
ner ;  and  such  contract,  as  to  her,  shall  be  void.'' 

The  fact  that  the  husband  did,  and  the  wife  did  not,  i«» 
ceive  the  conaifieration  for  which  the  note  was  executed,  eon* 


NOVEMBER  TERM,  1891.  269 

Yoreis  ct(U,v,  Nussbaum  ei  aL 

clnsivelj  establishes  the  proposition  that  she  was  a  surety 
and  not  the  principal  }n  the  note,  notwithstanding  the  form 
of  the  contract.  Voffel  v.  Leichner,  102  Ind.  65 ;  Oupp  v. 
Campbell,  103  Ind.  213;  Nixon  v.  Whitely,  120  Ind.  360; 
Orisman  v.  Leonard,  126  Ind.  202. 

The  question  to  be  decided  is,  does  the  statute  above  cited 
invalidate  a  note,  made  payable  in  bank,  executed  by  a  mar- 
ried woman  as  surety,  in  the  hands  of  an  innocent  purchaser, 
for  value,  acquired  in  the  regular  course  of  business? 

It  seems  to  be  the  settled  doctrine  of  the  courts  and  text 
writers  that  a  note  executed  in  violation  of  a  statute  is  void 
even  in  the  hands  of  an  innocent  purchaser  for  value. 

In  Tiedeman  Commercial  Paper,  section  178,  it  is  said: 
''But  where  the  statute,  making  the  consideration  illegal, 
declares  a  contract  founded  on  such  a  consid'fration  to  be  ab- 
solutely void,  the  language  of  the  statute  must  be  given  its 
proper  effect,  and  so  the  courts  have  held  that  the  commer- 
cial paper  founded  on  such  considerations  is  void  even  in 
the  hands  of  bona  fide  holders.^' 

In  Vallet  v.  Parker,  6  Wend.  615,  it  is  said :  "  Wherever 
the  statutes  declare  notes  void,  they  are  and  must  be  so,  in 
the  hands  of  every  holder;  but  where  they  are  adjudged  by 
the  court  to  be  so,  for  failure,  or  the  illegality  of  the  con- 
sideration, they  are  void  only  in  the  hands  of  the  original 
parties,  or  those  who  are  chargeable  with,  or  have  had  no- 
tice of  the  consideration. 

In  2  Randolph  Com.  Paper  the  law  is  laid  down  in  these 
words : 

Section  517.  ^'All  contracts  which  violate  the  provisions 
of  the  statute  law  either  expressly  or  by  implication  are  void. 
And  this  is  true,  although  the  prohibition  of  the  statute  be 
not  expressed,  but  must  be  implied  from  its  nature  and  ob- 
jects. Where  a  statute  expressly  declares  the  contract  which 
forms  the  consideration  of  the  note  or  bill  to  be  void,  the 
note  or  bill  is  illegal  and  void  even  in  the  hands  of  a  bona 
fide  holder  for  value.    So,  where  the  Legislature  has  pro- 
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hibited  a  transaction,  a  bill  or  note  given  for  it  is  void.''  See^ 
also,  Sondheim  v.  Gilbert^  117  Ind.  71 ;  Spray  v.  Burk^  123 
Ind.  565. 

The  statute  says  that  ''A  married  woman  shall  not  enter 
into  any  contract  of  suretyship/'  and  follows  this  prohibition 
with  the  express  declaration  that  any  '^  such  contract|  as  to 
her,  shall  be  void.''  Stronger  language  could  not  have  been 
chosen  in  which  to  express  the  legislative  intent  to  prohibit 
the  making  of  such  contracts,  and  to  declare  that  the  conse^ 
quence  of  a  violation  of  the  statute  should  be  to  declare  the 
instrument  void. 

The  presumption  is  that  the  word  ^^  void  "  was  understand- 
ingly  used  by  the  law-makers,  and  this  presumption  is 
strengthened  by  the  fact  that  the  term  correctly  expresses 
the  status  of  contracts  executed  in  violation  of  statute,  as 
established  by  the  overwhelming  weight  of  authority. 

The  statute  was  enacted  to  shield  and  protect  married  wo- 
men from  contracts  from  which  neither  they  nor  their  estates 
could  be  benefitted,  and  such  contracts  were,  therefore,  to  be 
void  as  to  them.  We  have  therefore  held  that  they  alone  can 
invoke  the  benefit  afforded  by  the  prohibition.  Plant  v» 
Storey^  ante,  p.  146 ;  Johnson  v.  Joucherty  124  Ind.  105. 

We  see  no  reason  why,  when  they  have  elected  to  claim  the 
benefit  of  the  act,  the  words  of  the  statute  shall  not  be  given 
the  same  force  and  effect  that  would  have  obtained  if  the 
words  "  as  to  her  "  had  been  omitted. 

While  the  statute  makes  the  contract  of  suretyship  void 
as  to  a  married  woman,  she  alone  can  claim  the  benefit  of  the 
statute,  and  being,  under  our  statute,  bound  by  an  estoppel 
in  pais  like  any  other  person,  it  follows,  logically,  that  she 
may  in  some  cases  be  estopped  by  her  conduct  or  representa- 
tions from  claiming  the  benefit  of  the  statute.  This  is  not 
an  affirmance  or  ratification  of  a  void  contract,  but  an  estop- 
pel against  the  exercise  of  a  personal  right. 

The  cases  in  which  married  women  have  been  estopped 
from  claiming  the  protection  of  the  statute  are  cases  where 
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some  statement,  affidavit  or  representation  has  been  made 
by  the  party  to  be  estopped,  which  has  been,  in  good  faith, 
relied  upon  by  the  other  contracting  party,  so  that  to  permit 
her  to  show  the  truth  would  be  to  assist  in  the  perpetration 
of  a  fraud.  The  cases  of  Ward  v.  Berkshire  Life  Ins,  Go.y 
108  Ind.  301,  Rogers  v.  Union  Central  Ins,  Go,,  111  Ind. 
343,  and  Lane  v.  Sohlemmery  114  Ind.  296,  are  of  this  char- 
acter. 

In  Oupp  V.  Campbelly  supra,  and  Lan^e  v.  Schlemmer,  supra,, 
it  was  held  that  a  married  woman  is  not  estopped  by  the 
mere  form  of  the  contract,  which  she  has  no  power  to  make. 

In  this  case  there  was  no  statement  or  representation  of 
any  kind  to  indicate  that  the  appellant  was  the  principal  in 
the  note,  and  received  the  consideration,  except  the  form  of 
the  contract.  *  This,  we  are  satisfied,  was  not  sufficient  to 
constitute  an  estoppel  to  prevent  her  from  showing  who  re- 
ceived the  consideration  and  who  did  not.  To  hold  other- 
wise would  be  to  nullify  the  statute,  and  look  to  the  form 
rather  than  to  the  substance  of  the  transaction. 

This  was  well  expressed  by  McBride,  J.,  in  the  late  case 
of  Cummings  v.  Martin,  128  Ind.  20,  in  these  words:  "  It 
can  not  be  doubted  that  one  of  the  principal  reasons  for  the 
enactment  of  the  statute  forbidding  married  women  to  enter 
into  any  contracts  of  suretyship,  and  paking  such  contracts 
void  as  to  them,  was  to  prevent  them  from  squandering  or 
encambering  their  property  as  sureties  for  improvident 
husbands.  The  courts, have  rightfully  shown  a  disposition 
to  scan  closely  contracts  where  there  was  reason  to  suspect 
that  the  transaction,  while  in  form  a  contract,  with  the  wife 
as  principal,  was,  in  fact,  an  attempted  evasion  of  the  stat- 
ute,  the  consideration  moving  solely  to  the  husband.  Where 
this  has  been  found  to  be  true,  it  has  uniformly  been  held 
that  the  contract  is  within  the  inhibition  of  the  statute,  and 
is  void  as  to  the  wife.*' 

Judgment  reversed,  with  instructions  to  restate  the  con* 
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elusion  of  law  in  accordance  with  this  opinion^  and  to  ren- 
der judgment  for  the  appellant  Lottie  A.  Voreis. 

Filed  April  27, 1892. 

Dissenting  Opinion. 

McBbide,  J. — The  note  in  this  case  was  payable  at  a  bank 
in  this  State.  It  was,  therefore,  upon  its  face,  commercial 
paper,  governed  by  the  law  merchant. 

It  was  transferred,  before  due,  to  one  who  took  it  in  good 
faith,  in  the  ordinary  course  of  business,  and  paid  full  value 
for  it.  The  only  fact  shown  by  the  record  which  is  relied 
upon  to  invalidate  it  in  the  hands  of  the  endorsee  is,  that 
he  knew  the  maker  was  a  married  woman,  and  that  although 
upon  its  face  it  purports  to  be  what  the  endorsee  in  good 
faith  supposed  it  was,  her  individual  contract,  it  was  in  fact 
a  contract  of  suretyship.  The  court  expressly  finds  that  the 
endorsee  had  no  knowledge  of  this  latter  fact.  The  rule  by 
which  the  innocent  endorsee  of  commercial  paper  is  pro- 
tected against  alleged  illegality  in  its  consideration  is  stated  by 
eminent  authority  as  follows :  "  The  bona  fide  holder  for  value 
who  has  received  the  paper  in  the  usual  course  of  business 
is  unaffected  by  the  fact  that  it  originated  in  an  illegal  con- 
sideration, without  any  distinction  between  cases  of  ille- 
gality founded  in  moral  crime  or  turpitude,  which  are  termed 
mala  in  ae,  and  those  founded  in  positive  statutory  prohibi- 
tion, which  are  termed  mala  prohibita.  The  law  extends  this 
peculiar  protection  to  negotiable  instruments,  because  it  would 
seriously  embarrass  mercantile  transactions  to  expose  the 
trader  to  the  consequences  of  having  the  bill  or  note  passed 
to  him  impeached  for  some  covert  defect.  There  is,  however, 
one  exception  to  this  rule :  That  when  a  statute,  expressly 
or  by  necessary  implication,  declares  the  instrument  abso- 
lutely void,  it  gathers  no  vitality  by  its  circulation  in  re- 
spect to  the  parties  executing  it.  *  *  *  There  are  a  very 
few  cases  in  which  the  statute  renders  such  instruments  ab- 
solutely void ;  and  the  most  important,  if  not  the  only  in- 
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stances  now  to  be  met  with,  are  the  statutes  against  usury 
and  gaming."     Daniel  Negot.  Inst.,  section  197. 

While  the  letter  of  the  statute,  section  5119,  B.  S.  1881, 
18,  that  contracts  of  suretyship  by  a  married  woman  ^'  as  to 
her  shall  be  void/'  the  spirit  of  the  statute,  as  repeatedly 
interpreted  by  this  court,  makes  them  voidable,  and  not  void. 
Indeed,  in  the  case  of  Bennett  v.  Mattingly,  110  Ind.  197, 
the  court  expressly  decided  that  such  contracts  were  not 
void,  but  voidable.  See,  also,  the  case  of  Plant  v.  Storey,  anie^ 
p.  146,  deciding  the  same  thing.  The  statute  does  not 
purport  to  declare  them  absolutely  void,  but  only  void  as  to 
her.  The  option  is  with  her  to  repudiate  them.  If  she  de- 
clines to  interpose  the  defence,  no  one  else  can  do  so.  The 
defence  is  purely  personal.  The  logic  of  Johnson  v.  Jouoherly 
124  Ind.  105,. also  is,  that  such  contracts  are  voidable  and 
not  void.  See,  also,  the  many  cases  there  cited.  Not  even 
privies  in  estate  can  avoid  such  contracts  without  her  co- 
operation. 

The  voidable  rather  than  void  character  of  such  contracts 
is  easily  demonstrable,  and  is  logically  and  unerringly  cer- 
tain if  there  is  any  consistency  whatever  in  the  many  recent 
decisions  of  this  court  relating  to  that  subject. 

The  last  clause  of  section  5117,  B.  S.  1881,  provides  that 
a  married  woman  *'  shall  be  bound  by  an  estoppel  in  pais  like 
any  other  person."  It  has  been  many  times  decided  that  a 
married  woman,  contracting  as  surety,  may  be  estopped  to 
defend  upon  that  ground.  Ward  v.  Berkshire  Life  Ins.  Co., 
108  Ind.  301 ;  Rogers  v.:  Union,  etc.,  Ins.  Co.,  Ill  Ind.  343 ; 
Lane  v.  Schlemmer,  114  Ind.  296 ;  Bouvey  v.  MoNeal,  126 
Ind.  541 ;  Owmmings  v.  Martin,  128  Ind.  20. 

This  could  not  be  true  if  the  contract  was  absolutely  void. 
A  transaction  which  is  void  can  not  be  purged  of  its  infirmity 
by  means  of  an  estoppel.  Martin  v.  Zellerbach,  38  Cal.  300 
<99  Am.  Dec.  365) ;  Cook  v.  Walling,  117  Ind.  9. 

Oook  V.  Walling,  supra,  furnishes  a  most  forcible  illustra* 
Vol,  131.— 18 
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tion  of  this  doctrine.  Mary  C.  Walling  was  wife  of  Creed 
C.  Walling.  The  husband  absented  himself  for  more  than 
seven  years.  The  wife,  supposing  him  dead,  married  one 
Hughes.  She  bought  land,  taking  the  title  in  the  name  of 
Mary  C.  Hughes.  She,  with  her  reputed  husband,  Hughes, 
in  the  year  1875  mortgaged  the  land  to  one  Kate  C.  Cook  for 
a  debt  due  to  her.  At  that  time,  and  for  a  year  thereafter, 
she  lived  and  cohabited  with  Hughes,  and  claimed  him  as  her 
husband,  and  was  reputed  to  be  his  lawful  wife.  In  1876 
Creed  C.  Walling  returned.  His  wife  abandoned,  and  was 
divorced  from  Hughes,  and  resumed  her  relations  as  wife  of 
Walling.  It  was  held  that  the  mortgage  was  absolutely  void, 
because  the  lawful  husband  Walling  had  not  joined  in  it,  and 
that,  being  void,  she  was  not  estopped  and  could  not  be  es- 
topped to  defend  against  it. 

While  the  mortgage  in  that  case  was  executed  before  the 
enactment  of  section  5117,  supra,  the  same  doctrine  is  reiter- 
ated in  Johnson  v.  Jouchert^  supra,  relating  to  a  transaction 
occurring  in  1884,  since  that  section  became  a  law.  I  there- 
fore feel  amply  justified  by  the  authority  of  this  court  in  in- 
sisting that  such  contracts  are  not  absolutely  void;  that  they 
are  void  only  in  a  qualified  sense,  and  that  the  word  ^'  void- 
able," instead  of  *'  void,"  would  have  much  more  accurately 
expressed  the  legislative  meaning.  To  now  hold  otherwise 
would  require  the  express  overruling  of  fennel  v.  MaUingb/j 
supraj  and  Plant  v.  Storey, supra,  and  the  tacit  overruling  of 
many  other  well  considered  cases.  If  this  is  true,  it  follows 
that  bona  fide  holders  of  such  notes  jare  entitled  to  protection 
under  the  rule  above  quoted  from  Daniel  on  Negotiable  In- 
struments, which  is  abundantly  supported  by  authority.  The 
cases  seeming  to  assert  a  different  doctrine  are  either  cases 
where  the  contract  is  absolutely  void  (in  which  case  no  es- 
toppel can  avail),  or  they  are  cases  decided  in  jurisdictioos 
where,  as  in  this  State  prior  to  1881,  a  married  woman  can 
not  be  estopped  by  matter  in  pais. 

This  court  has  repeatedly  decided  that  as  the  law  now  ia 
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in  this  State,  the  ability  of  a  married  woman  to  contract  is 
the  rule,  and  disability  is  the  exception.  Miller  v.  Shields, 
124  Ind.  166;  'Arnold  v.  Engleman,  103  Ind.  512;  Rosa  v. 
Prather,  103  Ind.  191 ;   Vogel  v.  Leichner,  102  Ind.  55. 

It  has  also  decided  that  where  a  married  woman  executes 
her  individual  note,  it  is  prima  facte  her  individual  contract. 
She  is  presumed  to  have  received  the  consideration,  and,  if 
she  asserts,  notwithstanding  the  form  of  her  contract,  that  it 
is  a  contract  of  suretyship,  the  burden  is  on  her  to  establish 
that  fact.     Miller  v.  ShieldSy  124  Ind.  166  (174),  et  seq. 

Where  a  married  woman  executes  her  negotiable  note 
alone,  it  will  be  presumed  to  be  for  her  individual  debt,  and 
not  a  contract  of  suretyship,  for  several  good  reasons : 

1st.  A  person  is  presumed  to  intend  to  do  what  is  within 
his  right  and  power  rather  than  what  is  beyond  them.  Law- 
son  Presumptive  Ev.,  Rule  63,  p.  276 ;  Pool  v.  Morris,  29 
Ga.  395. 

2d.  The  law  forbids  her  to  make  any  contract  pf  surety* 
ship,  and  the  presumption  is  that  any  aOt  was  done  of  right^ 
and  not  of  wrong.     Lawson  P.  Ev.,  Rule  16,  p.  81. 

3d.  In  commercial  transactions  the  presumption  is  that 
the  usual  course  of  business  was  followed  by  the  parties 
thereto.     Lawson  P.  Ev.,  Rule  15,  p.  67. 

4th.  Negotiable  paper  is  presumed  to  have  been  regularly 
negotiated,  and  to  be,  or  to  have  been  regularly  held.  Law- 
son  P.  Ev.,  Rule  15 — sub-rule  3,  p.  77;  Randolph  Com.  Pa- 
per, section  1024. 

5th.  The  expression  of  consideration  (which  is  found  in 
express  terms  on  the  face  of  this  note)  of  itself  raises  a  pre- 
sumption of  consideration  moving  from  the  payee  to  the  maker. 
Randolph  Com.  Paper,  section  178,  and  authorities  cited; 
also,  sections  562,  et  seq,,  and  authorities  cited. 

6th.  Every  one  is  presumed  to  know  the  law.  This  ap« 
plies  to  married  women,  in  common  with  all  other  persons. 
They  are,  therefore,  presumed  to  know  that  a  promissory 
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his  family  reside,  is  situated  on  the  lots ;  that  the  lots  are 
near  the  center  of  the  city,  and,  with  his  residence  thereon, 
are  of  the  value  of  four  thousand  dollars ;  that  with  full 
knowledge  of  all  the  facts  the  appellants,  regardless  of  the 
rights  of  the  appellee,  and  of  the  safety,  peace,  comfort  and 
lives  of  himself  and  family,  have,  without  his  consent  and 
over  his  objections,  within  the  last  forty  days,  dug  and  con- 
structed a  natural  gas  well,  to  the  depth  of  about  one  thou- 
sand feet,  and  about  two  hundred  feet  distant  from  the  appel- 
lee's residence,  with  only  a  street  forty  feet  in  width  between 
the  appellee's  lots  and  the  lot  on  which  the  well  is  sunk  ;  that 
the  appellants  are  about  to  *^  shoot "  said  well,  and  will  do 
so  unless  restrained ;  that  for  the  purpose  of  "  shooting  " 
the  well,  the  appellants,  about  midnight  of  the  —  day  of 
August,'  1889,  unlawfully  procured  to  be  brought,  and  un- 
lawfully permitted  a  large  quantity  of  nitro-glycerine,or  other 
nitro-explosive  compound,  to  be  and  remain  upon  Sycamore 
street,  a  public  street  in  the  city,  and  within  less  than  two 
hundred  feet  of  appellee's  residence,  for  about  three  hours, 
in  the  midst  of  and  surrounded  by  a  large  number  of  people; 
that  appellants,  by  their  employees,  threatened  and  attempt- 
ed to  "shoot"  said  gas-well,  and  that  they  still  threaten  so 
to  do  with  their  said  nitro-glycerine,  or  other  nitro-explosive 
compounds,  and  will  so  do  unless  restrained ;  that  nitro-glyc- 
erine  is  highly  explosive  and  very  dangerous  to  property  and 
life,  and  is  liable  to  explode  under  any  and  all  circumstances, 
and  at  any  time  or  place,  and  that  an  explosion  of  sixty  or 
one  hundred  quarts  of  said  explosive,  at  any  given  place  on 
the  surface  of  the  earth  could,  and  probably  would,  destroy 
life  and  property  for  a  distance  of  five  hundred  yards  in  all 
directions  from  such  explosion;  that  the  handling  or  storing 
thereof  in  or  about  appellants' gas- well  will  endanger  the  lives 
of  his  family,  as  well  as  the  safety  of  his  property,  and  that 
the  shooting  of  said  well  with  nitro-glycerine  will  greatly 
injure  and  damage  the   appellee's   said  property  both  above 
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and  under  the  surface  of  the  earthy  and  endanger  his  life  and 
and  the  lives  of  his  family. 

This  complaint  was  verified,  and  upon  it,  and  the  affida- 
vits filed  in  support  of  its  allegations,  the  court  granted  a 
temporary  injunction,  from  which  this  appeal  is  prosecuted. 

The  affidavits  filed  by  the  appellee  tended  to  prove  that 
the  appellants'  gas-well  is  within  the  corporate  limits  of  the 
city  of  Greenfield ;  that  a  short  time  prior  to  the  filing  of 
the  complaint  in  this  cause,  the  appellants  deposited  in  or 
near  the  derrick  at  the  well,  described  in  the  complaint, 
about  one  hundred  and  seventeen  quarts  of  nitro-glycerine, 
weighing  about  three  hundred  and  forty  pounds,  with  the 
intention  of  exploding  the  sanie  in  the  well.  The  affidavits 
further  tend  to  show  that  nitro-glycerine  is  very  explosive, 
and  that  it  is  liable  to  explode  at  any  time ;  that  the  explo- 
sion of  that  quantity  of  nitro-glycerine  upon  the  surface  of 
the  earth  would  be  likely  to  destroy  life  and  property  at  any 
point  within  five  hundred  yards  of  such  explosion. 

It  is  contended  by  the  appellants : 

First  That  they  had  the  right  to  use  their  own  property 
as  to  them  seemed  best,  and,  for  that  reason,  they  could  not  be 
enjoined  from  exploding  nitro-glycerine  in  their  well  for  the 
purpose  of  increasing  the  flow  of  natural  gas,  though  such 
explosion  might  have  the  effect  to  draw  the  gas  from  the 
land  of  the  appellee. 

Second.  That  as  bringing  nitro-glycerine  into  the  corpo* 
rate  limits  of  a  town  or  city  in  a  greater  quantity  than  one 
hundred  pounds  is  .made  a  crime  by  statute,  it  can  not  be 
enjoined. 

On  the  other  hand,  it  is  contended  by  the  appellee : 

First.  That  natural  gas  is  property,  and  that  the  appel- 
lants have  no  legal  right  to  do  anything  upon  their  own  land 
which  will  draw  such  gas  from  his  land,  and  appropriate  it 
to  their  own  use. 

Second.  That  as  he  is  liable  to  suffer  an  injury  peculiar  to 
himself,  to  which  the  public  in  general  is  not  subject,  by  the 
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anlawfal  act  of  the  appellants  in  bringing  nitro-glycerine 
within  the  corporate  limits  of  Greenfield,  he  is  entitled,  for 
that  reason,  to  an  injunction. 

It  has  been  settled  in  this  State  that  natural'  gas,  when 
brought  to  the  surface  of  the  earth  and  placed  in  pipes  for 
transportation,  is  property,  and  may  be  the  subject  of  inter- 
state commerce.  State^  ex  rel,,  v.  Indiana,  etc.,  Go.,  120 
Ind.  675. 

Water,  petroleum  oil  and  gas  are  generally  classed  by 
themselves  as  minerals  possessing,  in  some  degree,  a  kindred 
nature.  As  to  whether  the  owner  of  the  soil  may  dig  down 
and  divert  a  well  defined  subterranean  stream  of  water  there 
is  much  diversity  of  opinion  and  conflict  in  the  adjudicated 
eases,  but  the  authorities  agree  that  the  owner  of  a  particu- 
lar tract  of  land  may  sink  a  well  and  appropriate  to  his  own 
use  all  the  percolating  water  found  therein,  though  it  may 
entirely  destroy  the  well  on  his  neighbor's  land.  Angell 
Watercourses,  section  112;  Hanson  v.  McOue,  42  Cal.  303; 
Wheatley  v.  Baughy  26  Pa.  St.  528 ;  Frazier  v.  Bnyum^  12 
Ohio  St.  294;  Acton  v.  Blundell,  12  M.  &  W.  324;  Delhi^ 
Trustees,  etc,,  of^v.  Youmans,  50  Barb.  316  ;  Mosur  v.  CoM- 
well,  7  Nev.  363 ;  New  Albany,  etc.,  R.  JB.  Ob.  v.  Peterson, 
14  Ind.  112 ;  City  of  OreencastU  v.  HazeleU,  23  Ind.  186. 

It  is  a  familiar  maxim  that  in  contemplation  of  law  land 
always  extends  dovmward  as  well  as  upwards,  so  that  what- 
ever is  in  a  direct  line  between  the  surface  of  any  land  and 
the  center  of  the  earth  belongs  to  the  owner  of  the  surface* 
Mr.  Angell  says  that  it  would  seem  to  follow  from  this  maxim 
that  whether  what  is  subterranean  be  solid  rock,  mines  or 
porous  soil,  or  salt  springs,  or  part  land  and  part  water,  the 
person  who  owns  the  surface  may  dig  therein  and  apply  all 
that  is  there  found  to  his  own  purposes  ad  libitum.  Angell 
Watercourses,  section  109. 

Upon  this  principle  it  was  held  by  this  court  in  the  case 
of  New  Albany,  eto.,  R,  R.  Co.  v.  Peterson,  supra,  that  if  an 
adjoining  land-owner,  in  lawfully  digging  upon  his  own  land, 
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draws  the  water  from  the  land  of  another^  to  his  injury^ 
such  injury  falls  within  the  description  of  damnuin  absque 
injuria^  which  can  not  become  the  ground  of  an  action. 

In  the  case  of  Haldeman  v.  Bruckhart,  45  Pa.  St.  514^  it 
was  said  :  '^  The  purchaser  of  lands  on  which  there  are  un- 
known subsurface  currents^  must  buy  in  ignorance  of  any 
obstacle  to  the  full  enjoyment  of  his  purchase  indefinitely 
downwards,  and  the  purchaser  of  lands  on  which  a  spring 
rises,  ignorant  whence  and  how  the  water  comes,  can  not 
bargain  for  any  right  to  a  secret  flow  of  water  in  another's 
land.'' 

Mr.  Gould,  in  his  work  on  "  Waters"  (2d  ed.),  section  291, 
says :  ^'  Petroleum  oil,  like  subterranean  water,  is  included 
in  the  comprehensive  idea  which  the  law  attaches  to  the  word 
land,  and  is. a  part  of  the  soil  in  which  it  is  found.  Like 
water,  it  is  not  the  subject  of  property  except  while  in  actual 
occupancy,  and  a  grant  of  either  water  or  oil  is  not  a  grant 
of  the  soil  or  of  anything  for  which  ejectment  will  lie." 

In  recognition  of  the  principle  her^  announced,  in  the  case 
of  Brovm  v.  Vandegrifij  80  Pa.  St.  142,  it  was  said  by  the 
coart  that  '^  The  discovery  of  petroleum  led  to  new  forms  of 
leasing  land.  Its  fugitive  and  wandering  existence  within 
the  limits  of  a  particular  tract  was  uncertain,  and  assumed 
certainty  only  by  actual  development  founded  upon  experi- 
ment." 

What  is  said  of  the  fugitive  character  of  percolating  water 
and  of  petroleum  oil  applies  with  greater  force  to  natural 
gas. 

In  the  case  of  Westmtyrelandy  etc.,  Oaa  Go.  v.  De  Witt,  130 
Pa.  St.  235,  it  was  said :  ^'  Water  and  oil,  and  still  more 
strongly  gas,  may  be  classed  by  themselves,  if  the  analogy 
be  not  too  fanciful,  as  mmereAsfercenaturce.  In  common  witb 
animals,  and  unlike  other  minerals,  they  have  the  power  and 
the  tendency  to  escape  without  the  volition  of  the  owner. 
Their  ^  fugitive  and  wandering  existence  within  the  limits  of 
a  particular  tract  is  uncertain.'    *    *      They  belong  to  the 
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owner  of  the  land,  and  are  part  of  it,  so  long  as  they  are  on 
or  in  it,  and  are  subject  to  his  control ;  but  when  they  escape, 
and  go  into  other  land,  or  come  under  another's  control,  the 
title  of  the  former  owner  is  gone.  Possession  of  the  land, 
therefore,  is  not  necessarily  possession  of  the  gas.  If  an 
adjoining,  or  even  a  distant,  owner,  drills  his  own  land,  and 
taps  your  gas,  so  that  it  comes  into  his  well  and  under  his 
control,  it  is  no  longer  yours,  but  his." 

It  is  not  denied  by  the  appellee  in  this  case  that  the  ap- 
pellants have  the  perfect  legal  right  to  sink  a  well  into  their 
own  land  and  draw  therefrom  all  the  gas  that  may  naturally 
flow  to  it ;  but  he  contends  that  they  have  no  right  to  ex- 
plode nitro-glycerine  in  the  well  to  increase  the  natural  flow. 

When  it  is  once  conceded  that  the  owner  of  the  surface  has 
the  right  to  sink  a  well  and  draw  gas  from  the  lands  of  an 
adjoining  owner,  no  valid  reason  can  be  given  why  he  may 
not  enlarge  his  well  by  the  explosion  of  nitro-glycerine  there- 
in for  the  purpose  of  increasing  the  flow.  The  question  is 
not  as  to  the  quantity  qf  gas  he  may  take,  but  it  is  a  ques- 
tion of  his  right  to  take  the  gas  at  all. 

So  far  as  this  suit  seeks  to  enjoin  the  appellants  from  ex- 
ploding nitro-glycerine  in  their  gas  well,  upon  the  ground 
that  it  will  increase  the  flow  of  the  gas  to  the  injury  of  the 
appellee,  it  can  not,  in  our  opinion,  be  sustained. 

The  rule  that  the  owner  has  the  right  to  do  as  he  pleases 
with  or  upon  his  own  property  i^  subject  to  many  limitations 
and  restrictions,  one  of  which  is  that  he  must  have  due  re- 
gard for  the  rights  of  others.  It  is  settled  that  the  owners  of 
a  lot  may  not  erect  and  maintain  a  nuisance  thereon  whereby 
his  neighbors  are  injured.  If  he  does  so,  and  the  injury  sus- 
tained by  such  neighbor  can  not  be  adequately  compensated 
in  damages,  he  may  be  enjoined.  Owen  v.  Phillips,  73  Ind. 
284. 

If  the  appellants  in  this  case  have  been  guilty  of  the  folly 
of  sinking  a  gas  well  in  the  center  of  a  thickly  populated 
city  where  they  can  not  collect  the  necessary  quantity  of 
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nitro-glycerine  to  shoot  it  without  endangering  the  property 
and  lives  of  those  who  have  no  connection  with  their  opera- 
tions, they  should  be  content  with  such  flow  of  gas  as  can  be 
obtained  without  such  shooting.  It  certainly  can  not  be 
maintained  that  the  destruction  of  human  life  is  an  injury 
which  can  be  compensated  in  damages.  No  authority  has 
been  cited,  and  we  know  of  none,  supporting  the  position  of 
the  appellants  that  the  appellee  is  not  entitled  to  an  injunc- 
tion because  the  accumulation  of  nitro-glycerine  within  the 
corporate  limits  of  a  town  or  city  is  a  crime.  It  has  long 
been  settled  that  a  private  citizen  may  maintain  an  action  for 
a  public  wrong  if  he  suffers  an  injury  peculiar  to  himself  and 
not  sustained  by  the  public  in  general.  Blackstone  Com- 
mentaries, bk.  3,  p.  219 ;  Powell  v.  BungeVy  91  Ind.  64 ; 
RoB8  V.  Thompson  J  78  Ind.  90;  Cummins  v.  City  of  Seymour^ 
79  Ind.  491  ;  McCowen  v.  Whitesides,  31  Ind.  235;  Fossion 
v.  Landry,  123  Ind.  136  ;  First  NaVl  Bank,  etc.,  v.  Sarlls, 
129  Ind.  201 ;  Adams  v.  Ohio  Falls  Go.,  post,  p.  375, 

The  sufficiency  of  the  complaint,  as  it  would  be  when 
tested  by  demurrer,  is  not  involved  here. 

This  is  a  mere  temporary  injunction.  To  authorize  the 
court  to  grant  such  relief  it  was  not  necessary  that  a  case 
should  be  made  that  would  entitle  the  appellee  to  relief  at  all 
events  at  the  hearing.  In  such  cases  it  is  sufficient  if  the 
court  finds,  upon  the  pleadings  and  evidence,  a  case  which 
makes  the  transaction  a  proper  subject  for  investigation  in  a 
court  of  equity.     Spicer  v.  Hoop,  51  Ind.  365. 

In  our  opinion  the  court  did  not  err  in  granting  the  tem- 
porary injunction  in  this  case. 

Judgment  affirmed. 

Filed  April  27,  ISfi!^-^ 
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Dbainaob— ^ef  qf  IfareA  9tA,  1875. — lAen  of  Anumunt  Under, — Priority  </ 
Mortgage  Lien.—XJnder  the  act  of  March  9th,  1876  (Acts  of  1875,  p.  97), 
an  aMessment  for  the  construction  of  a  ditch  is  not  a  lien  upon  the  land 
benefited  superior  to  a  prior  mortgage  thereon.  The  act,  indeed,  con- 
tains no  provision  making  the  assessment  a  lien  upon  the  land  ben- 
efited. 

From  the  White  Circuit  Court. 

T.  F.  Palmer,  for  appellants. 

O.  W.  BushnellfE.  B.  Sellers  and  W.  E.  C/i^2,  for  appellees. 

McBbide,  J. — A  question  meets  us  at  the  threshold  of 
this  case  which  renders  unnecessary  the  consideration  of  sev* 
eral  questions  argued  by  counsel. 

This  was  a  suit  by  the  appellee  for  strict  foreclosure  of  a 
mortgage  on  land^  which  was  executed  September  12th,  1877. 
The  appellants  claim  a  prior  lien  on  the  land  by  virtue  of  an 
assessment  for  the  construction  of  a  ditch.  The  petition  for 
the  location  of  the  ditch  was  filed  July  23d,  1878.  The  order 
establishing  it  was  made  by  the  board  of  county  commis- 
sioners September  6th,  1878.  The  statute  under  which  the 
ditch  was  constructed  was  that  of  March  9th,  1876;  Acts  of 
1876,  p.  97.  That  statute  contained  no  provision  declaring 
assessments  liens  upon  the  lands  benefited.  It  provided  that 
the  assessments  made  should  be  placed  upon  the  tax  dupli- 
cate and  collected  as  ^'  other  taxes,''  etc.  It  did  not,  how- 
ever, attempt  to  declare  that  they  were  taxes,  and  it  is  man- 
ifest they  were  not.  Nor  did  it  declare  that  they  should  have 
the  lien  of  taxes.  They  were  simply  collected  by  the  same 
processes  and  agencies  as  were  used  in  the  collection  of  taxes. 
As  was  said  in  Statef  ex  reL,  v.  uEtna  Life  Ins.  Co.,  117  Ind. 
261,  we  do  not  doubt  the  power  of  the  Legislature  to  pro- 
vide  that  such  assessments  shall  be  a  lien  on  lands  benefited^ 
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and,  also^  to  provide  that  the  lien  shall  have  priority  over  pre- 
existing mortgages.  Indeed^  there  would  se^m  to  be  much 
reason  for  providing  that  a  mortgagee^  whose  security  is  en- 
hanced in  value  by  the  construction  of  a  public  drain,  should 
have  the  lien  of  his  mortgage  subordinated  to  the  lien  of  a 
fair  assessment  for  the  cost  of  its  construction.  Necessarily, 
however,  before  the  rights  of  a  lien-holder  could  be  thus  af- 
fected he  would  be  entitled  to  his  ^^  day  in  court/^  and  the 
statute  in  question  contains  no  provision  for  notice  to  lien- 
holders,  or  to. any  persons  except  owners. 

We  can  only  declare  the  law  as  it  is,  not  as  we  may  think 
it  ought  to  be.  If  it  is  defective,  so  that  the  full  measure  of 
justice  can  not  be  meted  out,  the  remedy  must  come  from  the 
law-n^aking  power.  In  addition  to  the  case  above  cited,  see 
on  the  question  as  to  the  relative  priority  of  the  lien  of  ditch 
assessments  and  mortgages,  Cooh  v.  States  etc.,  101  Ind.  446. 

The  rights  of  the  appellants  wer^  clearly  junior  and  sub- 
ordinate to  those  of  the  appellee. 

Judgment  affirmed. 

Filed  April  27, 1892. 
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MoBBis  V.  The  Boabd  of  Commissionebs  of  Switzeb-         131      235 

^  170         608 

LAND  County.  — 

County. —  UnheaUhy  CondUum  of  Jail. — Action  for  Damages. — A  countj  can 
not  be  held  liable  in  an  action  for  damages  resulting  from  a  failure  of 
the  board  of  county  commissioners  to  keep  the  jail  in  a  healthy  and  in- 
habitable condition. 

From  the  Switzerland  Circuit  Court. 

F,  M.  (jhriffith,  for  appellant. 
Q.  S>  Pleasants f  for  appellee. 
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Olds^  J. — The  appellant  was  confined  in  the  jail  of  Switz- 
erland county  from  the  10th  day  of  December^  1887,  to  the 
10th  day  of  December,  1888,  by  an  order  of  the  Switzer- 
land Circuit  Court,  in  pursuance  of  a  judgment  of  said  court 
on  a  charge  of  bastardy,  and  he  brings  this  action  for  dam- 
ages alleged  to  have  been  sustained  by  him  on  account  of  the 
condition  of  the  jail,  alleged  to  have  become  and  to  have  re- 
mained out  of  repair  on  account  of  the  failure  and  neglect 
of  the  board  of  commissioners  of  said  county  to  put  and 
k^ep  it  in  repair,  as  is  made  their  duty  by  statute ;  that  said 
jail  was  badly  ventilated,  damp,  dark  and  filled  with  im- 
pure and  obnoxious  air  and  gases,  alleging  in  detail  facts 
which  made  the  jail  unhealthy,  and  that  the  impure  and  un- 
wholesome gases  and  odors  escaping  from  the  same  had 
caused  sickness  in  the  neighborhood  and  in  the  family  of 
the  jailer. 

There  was  a  demurrer. sustained  to  the  complaint  and  ex- 
ceptions reserved,  and  the  ruling  assigned  as  error. 

The  facts  pleaded  are  sufficient  to  make  a  good  complaint 
if  the  county  was  liable  on  account  of  such  failure  of  duty 
on  the  part  of  the  board  of  commissioners,  or  for  damages 
resulting  on  account  of  a  failure  to  keep  the  county  jail  in 
a  pure  and  inhabitable  condition. 

The  appellant  cites  and  relies  upon  the  sections  of  the 
statute  making  it  the  duty  of  boards  of  commissioners  to 
build  and  keep  in  repair  county  jails,  and  the  decisions  of 
this  court  holding  counties  liable  for  injuries  sustained  by 
reason  of  defective  bridges  constructed  by  the  counties.  As 
to  the  rule  holding  counties  liable  for  defective  bridges,  now 
so  well  settled  in  this  State,  in  the  case  of  Board,  etc.,  v. 
ChippSy  ante,  p.  56,  it  was  said :  "  The  decided  weight  of  au- 
thority is  that,  in  the  absence  of  a  statute  upon  the  subject,  a 
county  is  not  liable  for  a  failure  to  keep  its  bridges  in  repair. '^ 
This  being  true,  while  the  doctrine  as  to  bridges  is  so  well 
settled  that  it  should  not  be  changed  by  judicial  decision,  yet 
it  afibrds  a  valid  reason  for  not  extending  the  doctrine  to 
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another  class  of  cases,  even  if  the  logic  of  the  rale  would  seem 
to  include  them.  The  most  logical  and  generally  accepted 
theory  is,  that  political  subdivisions,  such  as  counties  and 
townships,  are  created  to  give  effect  to  and  enable  the  citizens 
to  exercise  the  right  of  local  self-government.  State,  ex  reL,  v. 
Denny,  118  Ind.  449 ;  White  v.  Board,  etc,  129  Ind.  396.  Such 
subdivisions  are  instrumentalities  of  government,  and  ezer* 
cise  authority  delegated  by  the  State  and  act  for  the  State.. 
As  the  State  is  not  liable  for  the  acts  or  omissions  of  its  of* 
ficers,  neither  should  a  political  subdivision  of  the  State  be 
liable  for  the  acts  or  omissions  of  its  officers  as  relating  ta 
political  powers.  Prisons  are  constructed  and  maintained  as 
one  of  the  instruments  of  and  as  a  means  for  the  purpose  of 
caiTying  out  the  police  power  of  the  State,  and  the  duty  of 
constructing  and  maintaining  them  is  imposed  upon  the 
jpounties  by  the  State.  The  State  would  not  be  liable  for 
.the  acts  of  its  officers  in  the  management  or  keeping  of  them 
an  repair,  and  certainly,  in  the  absence  of  a  statute  to  that 
effect,  the  counties  would  not  be  liable. 

In  the  case  of  White  v.  Board,  etc.,  supra,  the  same  ques- 
:tion  was  involved  as  in  this  case,  and  it  was  there  held  that 
ithe  county  was  not  liable,  and  it  is  decisive  of  this  case.  In 
ithat  case,  speaking  of  the  police  power,  the  court  said :  *^  In 
taring  for  prisoners,  a  county  exercises  part  of  this  great 

^wer  by  virtue  of  its  delegation  by  the  Legislature.''   Board, 
.,  V.  Boawell,  4  Ind.  App. ,  holds  the  same  doctrine. 

In  the  case  of  Summers  v.  Board,  etc.,  103  Ind.  262,  it  waa 
held  that  counties  are  instrumentalities  of  goTernment  and 
are  not  liable  for  injuries  caused  by  the  negligence  of  the 
'^commissioners  in  the  selection  of  an  unskilful  physician  for 
jthe  poor. 

There  was  no  error  in  sustaining  the  demurrer  to  the 

complaint. 

'    Judgment  affirmed,  with  costs. 

;  FUed  April  28, 1892. 
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!J1  M8  No.  16,608. 

138    484  ' 

jiS  S|  PUTBRBAUGH  V.   PXTTEBBAUGH. 

135  173  QniETiNO  TiTLE. — Conveyance  of  Land, — Oral  Coniraet  for, — JPart  Fefforwh 

IIy-^i  ana.— CWptawii.— Jlfofion  to  Make  More  Speeifie,— The  complaint  alleged 

147   ^291  that  the  plaintiff  was  a  nephew  of  the  deceased,  and  had  liyed  with  him 

131  di8i  many  years ;  that  defendant  was  the  sole  heir  of  the  deceased,  and  claimed 

' '  to  be  the  owner  of  the  land  described  in  the  complaint,  the  title  to  which 

131      28^ 

167     164  he  was  seeking  to  quiet;  that  deceased  entered  into  a  parol  contract 

with  the  plaintiff  agreeing  to  convey  said  premises  to  him,  in  consid- 
eration of  love  and  affection,  and  for  the  further  consideration  that  the 
plaintiff  would  assist  with  his  labor,  time  and  money  in  the  erection 
of  a  house  and  barn  on  the  premises,  and  take  possession  when  mar- 
ried, and  occupy  the  same  and  make  valuable  and  permanent  improve- 
ments, and  that  the  plaintiff  should  pay  deceased  for  life  one-half  of 
the  crops  rafsed  on  the  premises.  The  complaint  further  alleged  that 
the  plaintiff  accepted  the  proposition  and  performed  his  part  of  the 
contract  in  full,  but  that  the  deceased  died  without  fulfilling  his  part 
of  the  agreement ;  that  defendant  claimed  title  to  such  premises,  ad- 
verse to  plaintiff,  and  that  her  claim  was  without  right,  and  cast  a 
cloud  on  plaintiff's  title. 

Heldf  that  a  motion  to  make  the  complaint  more  specific  was  properly 
overruled,  and  that  it  was  not  necessary  to  give  the  items  of  the  con- 
sideration since  it  was  not  an  action  for  the  recovery  of  money. 

Heldj  also,  that  as  the  complaint  showed  that,  prior  to  deceased's  death 
the  plaintiff  had  done  all  he  had  agreed  to  do,  the  time  for  making  the 
conveyance  was  not  material. 

Bamb. — OomplaifU, — Oompenaaiion  in  Damaffe8,—V nder  the  statutes  of  this 
State,  in  a  suit  to  quiet  title,  where  the  plaintiff  seeks  relief  upon  an 
oral  contract  for  the  sale  of  land,  it  is  not  necessary  to  aver  in  the  com- 
plaint that  the  plaintiff  can  not  be  compensated  in  damages  resulting 
from  a  breach  of  the  contract. 

Same. — Action  for, — Triable  by  Jury.— The  action  to  quiet  title  was  not 
one  ''  of  exclusive  equity  jurisdiction  prior  to  the  18th  day  of  June, 
1852"  (section  409,  R.  S.  1881),  but  is  a  statutory  action  triable  by 
jnry,  as  were  all  actions  at  law  when  the  statnte  of  1881  went  into 
force.    Martin  v.  Martin,  118  Ind.  227,  distinguished. 

BxAL  E0TATK.— Aro^  Bromiae  to  Convey. —Statute  o/  Frauds, — Bui  Peiform^ 
anee, — Oomideration, — The  fact  that  the  plaintiff  agreed  to  take  posses- 
sion as  part  of  the  consideration  for  the  promised  conveyance,  did  not 
destroy  the  effect  of  possession  as  part  performance,  taking  the  case  oot 
of  the  statnte  of  frauds. 

Sams.— Omaiderolton  of  AffeeUon, — The  fact  that  affection  foimed  an  ele- 
ment of  the  consideration  does  not  impair  the  force  of  the  contract. 
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Samb. — i^xeial  Verdict, — PosMsnon  cu  Thiani. — The  statement  of  the  special 
verdict  that  relying  on  the  contract  with  the  deceased,  and  with  his 
knowledge  and  consent,  plaintiff  and  his  wife  entered  into  possession 
of  the  land  in  controversj,  and  had  been  in  the  peaceable,  uninter- 
mpted  and  exclusive  possession  thereof  ap  to  the  death  of  the  deceased 
and  to  the  present  time,  excludes  the  inference  that  possession  was 
taken  as  tenant,  because  it  appears  that  it  was  taken  under  a  contract 
for  the  conveyance  of  the  land. 

Yebdict. — SpeeiaL — Svhstanee  of  Istuu, — If  the  special  verdict  states  such 
facts  as  sustain  the  substance  of  the  issues,  it  is  sufficient.  It  is  not 
necessary  that  matters  should  be  proved  precisely  as  pleaded. 

P&iLCTics. — Camplaini. — HarmUsa  En^or. — Where  the  jury  found  for  the 
plaintiff  on  the  second  paragraph  of  his  complaint,  erroneous  rulings 
respecting  the  first  paragraph  were  harmless. 

From  the  Cass  Circuit  Court. 

D.  C.  Juaticey  8.  T,  MoConnell  and  A.  O,  Jenkins,  for  ap- 
pellant. 

D.  D.  Dykeman,  W.  T.  WiUon,  O.  G.  Taber  and  M.  Win- 
fiddy  for  appellee. 

Elliott,  C.  J. — The  appellee  alleges,  in  the  second  par- 
agraph of  his  complaint,  that  he  is  the  nephew  of  Henry 
Puterbaugh,  deceased,  and  had  lived  with  him,  as  his  son^ 
for  twenty-four  years ;  that  the  appellant  is  the  sole  heir  of 
the  deceased,  and  claims  to  be  the  owner  of  the  land  de» 
scribed  in  the  complaint.  The  appellee  also  avers  that  Henry 
Puterbaugh,  being  then  the  owner  of  the  land,  entered  into 
a  contract  with  the  appellee,  and  that  the  contract  was,  in 
substance,  this :  "The  said  Henry  Puterbaugh,  in  consid- 
eration of  love  and  affection,  and  for  the  further  considera- 
tion that  this  plaintiff  would  assist  with  his  money,  time  and 
labor,  in  the  erection  of  a  house  and  barn  upon  the  premises 
hereafter  named,  and  would  take  possession,  when  married, 
and  occupy  the  same,  and  make  valuable  and  permanent  im- 
provements; that  he,  the  said  Henry  Puterbaugh,  would 
convey  to  him  the  southeast  quarter  of  Wapapashee  Reserve. 
He,  the  said  Henry  Puterbaugh,  further  stipulated  that  the 
•     Vou.  131.— 19 
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plaintifip  should  pay  him  for  one-half  of  the  crops  that  might 
grow  upon  said  premises^  or  be  raised  by  this  plaintiff  upon 
said  eighty  acce  tract  of  land/'     Following  the  statement  of 
the  terms  of  the  contract  are  these  allegations : 

^'  That  this  plaintiff  then  and  there  accepted  said  proposi- 
tion and  assisted  with  his  labor,  time  and  money  in  the  erec- 
tion of  said  barn  and  house,  and  afterwards  married,  and  in 
pursuance  of  said  contract,  and  relying  upon  the  same,  moved 
upon  said  premises  and  took  possession  of  the  same,  and 
under  said  contract,  and  relying  upon  the  same,  has  ever 
since  occupied  and  held  possession  of  said  lands,  turning 
over  one-half  of  the  crops  as  agreed  ;  that  he  has  made  last- 
ing and  valuable  improvements,  besides  said  house  and  barn^ 
since  he  has  been  in  possession  of  said  premises,  in  reliance 
upon  said  contract,  in  this :  he  has  dug  and  walled  a  well, 
graded  a  lot,  on  which  the  house  stands,  made  walks,  built 
permanent  and  lasting  fences,  set  out  shade  trees  which  are 
now  growing  thereon,  and  has  changed  the  fences  so  as  to 
separate  the  said  eighty  acres  of  laud  from  the  other  lands  of 
the  said  Henry  Puterbaugh,  all  with  the  knowledge  and  con- 
sent of  the  said  Henry  Puterbaugh,  and  upon  the  faith  of 
the  aforesaid  contract;  that  the  said  Henry  Puterbaugh, 
during  his  lifetime,  frequently  promised  to  convey  by  deed  to 
this  plaintiff  said  tract  of  land  in  fee  simple,  but  before  he 
carried  out  said  intention  he  suddenly  and  unexpectedly 
died,  intestate,  without  having  executed  any  deed  of  convey- 
ance to  this  plaintiff  for  the  premises;  that  the  plaintiff 
has  demanded  a  deed  of  the  defendant,  which  she  has  re- 
fused, and  refused  to  carry  out  the  contract,  and  denies  the 
contract;  that  the  said  defendant  is  now  claiming  title  to 
the  aforesaid  lands  claimed  by  the  plaintiff,  adverse  to  the 
title  of  this  plaintiff;  that  said  claim  of  title  on  the  part  of 
the  defendant  is  without  right  and  unlawful,  and  casts  a 
cloud  upon  this  plaintiff's  title." 

There  was  no  such  error  in  overruling  the  motion  to  mqke 
the  complaint  more  specific  as  entitles  the  appellant  to  a 
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versal  of  the  judgment.  The  complaint  shows  the  contract 
and  the  consideration,  end,  as  the  action  is  not  to  recover 
money,  there  was  no  necessity  for  giving  the  items  of  the  con- 
sideration. The  complaint  alleges  that  the  appellant  prom- 
ised to  convey  the  land  to  the  appellee,  and  with  sufficient 
certainty  shows  the  consideration  for  the  promise.  The  time 
for  making  the  conveyance  was  not  material,  inasmuch  as 
the  complaint  shows  that  prior  to  the  death  of  the  vendor 
the  purchaser  had  done  all  that  he  had  agreed  to  do. 

There  can  be  no  doubt  that  payment  of  the  purchase-price 
of  land,  whether  in  money  or  in  property,  is  not  sufficient 
to  take  an  oral  contract  for  the  sale  of  land  out  of  the  stat- 
ute of  frauds.  Felton  v.  Smithy  84  Ind.  485 ;  Wallace  v.  Longy 
105  Ind.  522;  Green  v.  Groves,  109  Ind.  519;  Edwards  v. 
Esielly  48  Cal.  194.  If  the  appellant's  counsel  are  right  in 
asserting  that  taking  possession  of  land  pursuant  to  the 
terms  of  the  oral  contract  has  no  greater  effect  than  paying 
the  agreed  consideration  in  money,  property  or  services,  then 
this  complaint  is  bad,  because  the  contract  is  within  the 
statute.  But  we  think  it  clear  that  the  position  of  counsel 
is  untenable.  It  is  quite  plain  that  possession  not  taken 
under  the  contract  would  be  wrongful,  since  no  one  can 
rightfully  take  possession  of  another's  land  without  his  ex- 
press or  tacit  consent.  If  there  is  a  contract  and  the  pos- 
session is  rightful,  the  possession  must  be  pursuant  to  the 
contract  and  in  performance  of  it,  for  if  it  were  not,  it  could 
not  be  rightful.  Every  contract  for  the  conveyance  of  lands 
wherein  provision  is  made  for  possession,  implies  that  the 
possession  shall  be  taken,  if  taken  at  all,  under  the  contract. 
If  it  were  otherwise,  there  could  never  be  a  rightful  posses- 
sion of  land  under  an  oral  contract  for  its  conveyance.  The 
argument  of  counsel  that,  as  possession  was  taken  as  part 
payment  of  the  consideration,  it  is  ineffectual,  is  plausible^ 
bat  unsound.  The  possession  of  land  under  a  contract  is  a 
performance  of  the  contract  on  the  part  of  the  purchaser, 
and  must,  of  necessity,  always  be  in  some  sense  a  payment 
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of  consideration,  for  otherwise  it  would  be  impossible  to  re- 
gard it  as  part  performance.  If  not  regarded  as  part  perform- 
ance it  must  be  so  regarded,  for  the  reason  that  the  pur- 
chaser did  what  he  was  required  to  do  under  the  contract. 
We  do  not  deem  it  necessary  to  cite  authorities  in  support 
of  our  conclusion  that  the  fact  that  the  purchaser  agreed  to 
take  possession  as  part  of  the  consideration  for  the  promised 
conveyance  does  not  destroy  the  effect  of  possession  as  a  part 
performance,  taking  the  case  out  of  the  statute  of  frauds,  for 
we  think  that  every  decided  case  which  asserts  that  posses- 
sion is  such  part  performance  as  will  take  a  case  out  of  the 
statute  expressly  or  impliedly  affirms  the  same  doctrine.  It 
is  the  open,  clear  and  strong  character  of  the  act  of  taking 
possession  of  land  as  owner,  rather  than  the  reason  for  tak- 
ing possession,  that  makes  it  such  part  performance  as  takes 
the  case  out  of  the  statute.  Johnston  v.  Glancy,  4  Blackf. 
94  ;  Atkinson  v.  Jackson,  8  Ind.  31 ;  Cutsinger  v.  BaUard,  115 
Ind.  93. 

The  law  is  that  possession  of  the  land  embraced  in  the 
contract  must  be  taken  under  its  provisions,  or  the  statute 
will  defeat  an  enforcement  of  the  contract.  If,  therefore,  it 
be  true  that  the  complaint  does  not  show  that  possession  was 
taken  under  the  contract,  this  action  mustfail.  But  it  is  not 
true  that  possession  was  not  so  taken,  for  the  complaint  avers 
and  the  demurrer  admits,  that  '^  the  plaintiff,  relying  upon 
the  contract,  moved  upon  said  premises,  and  took  possession 
of  the  same,  and  under  said  contract,  and  has  ever  since  oc- 
cupied and  held  possession  of  said  land.''  The  cases  of  Horn 
V.  Godrick,  33  N.  H.  32,  Eckert  v.  Eckert,  3  Pa.  R.  332, 
Poorman  v.  Kilgore,  2  Casey,  365,  and  Cox  v.  Cox,  2  Casey, 
375,  are  not  in  point,  for  here  there  was  a  contract  founded 
upon  a  valuable  consideration  for  the  conveyance  of  a  par- 
ticular parcel  of  land,  and  it  was  under  this  contract,  and 
not  because  of  kinship,  that  the  appellee  entered  into  pos- 
session of  the  land  and  made  improvements. 

The  fact  that  affection  formed  an  element  of  the  consid- 
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eration'does  not  impair  the  force  of  the  contract.  The  par- 
ties agreed  upon  a  consideration  valuable  in  its  nature,  and 
their  agreement  as  to  its  sufficiency  the  courts  will  not  dis- 
turb, since  to  do  so  would  be  to  make  a  contract  for  parties 
capable  of  contracting.  Where  parties  agree  upon  the  ade- 
quacy of  a  valuable  consideration,  their  agreement  is  conclu- 
sive in  the  absence  of  fraud  or  mistake.  Wolford  v.  Powers, 
85  Ind.  294  (44  Am.  R.  16) ;  CoU  v.  MoCkyiindly  116  Ind. 
249  (262),  and  cases  cited. 

Under  the  system  which  prevailed  before  the  adoption  of 
the  code,  it  was  generally  held  that  a  plaintiff  seeking  relief 
upon  an  oral  contra^st  for  the  sale  of  land  must  allege  that 
he  could  not  be  compensated  in  damages  resulting  from  a 
breach  of  the  contract.  But  this  was  true  only  where  purely 
equitable  relief  was  sought,  and  sought  in  a  court  of  chancery 
and  the  reason  why  such  an  averment  was  necessary  was  that 
without  it  a  court  of  chancery  had  no  jurisdiction.  That 
reason  does  not  exist  where  there  is  only  one  form  of  action, 
and  where  equity  and  law  jurisdiction  reside  in  the  same 
court.  We  have  examined  many  of  our  cases,  and  we  do 
not  find  that  there  was  such  an  averment  in  any  complaint 
in  an  action  to  quiet  title,  or  even  in  a  suit  for  specific  per- 
formance. But,  as  we  shall  presently  show,  this  case  is  not 
one'  of  exclusively  equitable  cognizance,  but  is  a  statutory 
action. 

The  question  whether'  an  action  to  quiet  title  is  one  that 
can  be  tried  by  a  jury  as  a  matter  of  right  is  presented  by 
the  record.  The  proper  demand  for  a  trial  by  the  court  was 
made,  the  demand  refused,  exception  entered  to  the  ruling,  , 
and  the  proper  specification  embodied  in  the  motion  for  a 
new  trial.  The  court  below  did  not  submit  the  case  to  the 
jury  merely  to  find  facts  as  advisory,  but  submitted  it  to  the 
jury  to  determine  finally  all  questions  of  fact.  If  the  action 
is  one  wherein  a  jury  trial  is  demandable  as  a  matter  of  right, 
the  ruling  was  correct ;  if  not,  it  was  wrong.     As  we  have 
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already  indicated^  our  opinion  is  that  there  is  a  right  to  trial 
by  jury  in  the  statutory  action  to  quiet  title  to  land. 

We  preface  our  discussion  of  the  question  as  to  the  mode 
of  trial  by  affirming  that  this  is  not  a  suit  for  specific  per- 
formance, but  an  action  under  the  statute  to  quiet  title.  The 
plaintiff  has  title  by  virtue  of  his  oral  contract  and  the  acts 
performed  under  it.  All  that  he  requires  to  a  perfect  legal 
title  is  the  evidence  of  title.  The  title  he  has,  the  evidence — 
the  deed — he  has  not.  But  as  he  is  in  possession  under  a 
valid  and  effective  title,  that  title  he  may  quiet.  Barnes  v. 
Union,  etc.,  Tp.,  91  Ind.  301  ;  Heberd  v.  Wines,  105  Ind. 
237  (243);  Oriss(m  v.  Moore,  106  Ind.  296  ;  Hyneman  v.  Rob- 
erts,  118  Idd.  137.  It  has,  indeed,  been  held  that  an  action 
for  possession  may  be  maintained  by  a  party  who  has  a  clear 
equitable  title.  Burt  v.  Bowles,  69  Ind.  1  ;  McNvM  v.  Mc- 
NvM,  116  Ind.  645  (564);  Stout  v.  Duncan,  87  Ind.  383 
(388);  Bibbler  v..  Walker,  69  Ind.  362  (371).  Title  may 
pass  by  an  equitable  estoppel.  Pitcher  v.  Dove,  99  Ind. 
176  (177),  and  cases  cited.  The  principle  upon  which  such 
a  title  as  that  asserted  by  appellee  rests,  is,  at  the  founda- 
tion, that  of  equitable  estoppel,  inasmuch  as  the  courts  de- 
clare that  where  there  is  a  contract,  possession,  and  val- 
uable improvements,  the  vendor  will  not  be  heard  to  aver 
that  his  vendee  has  no  title  because  he  has  not  the  evidence 
of  title  required  by  the  statute  of  frauds. 

Prior  to  the  statute  of  1881,  all  tsivil  actions  were^  as  of 
right,  triable  by  jury.  Section  409,  R.  S.  1881.  That  stat- 
ute reads  thus :  '^  Issues  of  law  and  issues  of  fact  in  causes 
that,  prior  to  the  18th  day  of  June,  1852,  were  of  exclusive 
equitable  jurisdiction,  shall  be  tried  by  the  court ;  all  other 
issues  of  fact  in  all  other  causes  shall  be  triable  as  the  same  are 
now  triable."  If  we  are  governed  by  the  words  of  the  statute, 
it  is  quite  clear  that  we  must  hold  that  the  statutory  action 
to  quiet  title  is  triable  by  a  jury,  since  that  action  was  not  on 
the  18th  day  of  June,  1852,  one  ef  '*  exclusive  equitable 
jurisdiction."     It  is  the  creature  of  positive  statute  and  not 
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of  the  courts  of  chancery.  It  did  not  come  into  existence 
as  a  suit  of  equitable  cognizance,  but  as  a  statutory  action. 
It  can  not^  therefore,  be  within  the  letter  of  the  statute  of 
1881,  and,  as  appears  from  the  provisions  of  other  statutes, 
as  well  as  from  the  general  rules  of  law,  it  is  not  within  its 
spirit. 

The  statute  classes  actions  for  possessions  and  actions  to 
quiet  title  together.  The  answer  of  general  denial  admits 
ail  defences  as  well  in  one  as  in  the  other.  Section  1055, 
R.  S.  1881;  O'Donahue  v.  Greager,  117  Ind.  372;  Hogg 
V.  Linky  90  Ind.  346.  The  rules  of  procedure  are  declared 
to  be  substantially  the  same  in  both.  Section  1071,  R.  S. 
1881.  The  statute  providing  who  may  maintain  the  actions 
applies  to  both  of  them,  without  so  much  as  hinting  a  dif- 
ference. Section  1073,  R.  S.  1881.  A  new  trial  of  right 
is  demand^ble  in  an  action  to  quiet  title,  because  it  is  placed 
under  the  same  rules  as  an  action  to  recover  possession. 
Zimmerman  v.  Marchland,  23  Ind.  474 ;  Hunter  v.  (Jhriaman, 
70  Ind.  439 ;  Miller  v.  Evansmlle,  etc..  Bank,  99  Ind.  272 ; 
Hammann  v.  Mink,  99  Ind.  279;  Bisel  v.  Tucker,  121  Ind. 
249.  In  the  statutes  and  in  the  decisions  the  two  statutory 
actions  are  uniformly  treated  as  of  the  same  class  and  as 
governed  by  similar  rules.  To  attempt  to  divide  the  actions 
and  bring  them  under  diverse  rules  would  be  to  oppose  the 
express  provisions  of  the  statute  and  the  steady  current  of 
judicial  opinion. 

•  The  law  as  it  comes  from  the  law-makers  does  not  divide 
the  action  to  quiet  title  or  the  action  to  recover  possession 
into  subordinate  classes;  on  the  contrary,  it  plainly  declares 
that  there  is  one  action  of  each  class,  but  that  both  are  gov- 
erned by  the  same  rules  of  procedure.  If  there  is  to  be  any 
subdivision  into  classes,  it  can  only  be  done  by  judicial  leg- 
islation, and  that,  as  was  said  years  ago,  '^  is  odious.''  It 
can  not,  as  it  seems  to  us,  be  legally  possible  that  the  stat- 
utory action  to  recover  possession,  which  is  substantially  the 
same  as  the  common  law  action  of  ejectment,  may  be  sep- 
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arated  into  classes^  one  class  triable  by  the  coart  and  another 
triable  by  a  jury.  If  the  one  action  can  not  be  split  into  parts^ 
neither  can  the  other,  for  the  statute  in  explicit  terms  places 
the  two  actions  under  the  same  general  rules.  If  regard  is 
had  to  the  statute,  it  must  inevitably  follow  that  there  is  one 
statutory  action  to  recover  possession,  and  one  to  quiet  title, 
and  not  many  difiPerent  actions,  some  triable  by  one  tribunal 
and  some  by  another. 

Principle  requires,  as  does  the  statute,  that  there  should 
be  a  single  action  to  quiet  title,  and  not  many  actions  tria- 
ble in  different  modes.  It  is  only  by  adherence  to  principle 
that  confusion  can  be  avoided.  If  it  be  conceded,  as  appel- 
lant's counsel  contend,  that  an  action  to  quiet  title  may  be 
tried  by  a  jury  if  the  title  asserted  is  a  legal  one,  but  by  the 
court  if  the  title  asserted  is  an  equitable  one,  we  will  often 
have  a  single  case  tried  in  part  by  a  jury  and  in  part  by  a 
court.  This  we  say  because  it  is  establised  law  that  a  de- 
fendant may  assert,  by  cross-complaint,  an  equitable  title^ 
although  the  plaintiff  asserts  a  legal  one,  and  in  such  a  case^ 
we  should,  if  counsel  are  right,  have  the  jury  trying  the 
issue  as  to  the  legal  title,  and  the  court  trying  the  equitable 
title.  But  more  than  this,  it  might  well  happen  that  the 
verdict  of  the  jury  would  be  in  favor  of  the  one  party  and 
the  finding  of  the  court  in  favor  of  the  other,  and  thus  a 
conflict  arise  which  could  not  be  quelled  by  lawful  means. 
There  is  even  a  more  powerful  reason  for  rejecting  the  ap- 
pellant's theory  that  different  issues  are  triable  by  different 
tribunals,  although  only  a  single  result  can  possibly  be  at* 
tained.  That  reason  is  this :  The  statute  in  express  terms^ 
and  the  court  without  the  slightest  break,  has  affirmed  that 
all  defences,  equitable  and  legal,  are  admissible  under  the 
general  denial,  and,  this  being  true,  it  is  simply  and  abso- 
lutely impossible  for  the  court  to  determine  in  a  case  where 
the  general  denial  is  filed  how  the  case  shall  be  tried,  if  the 
theory  of  the  appellant  is  valid.  It  is  beyond  the  power  of 
the  courts  to  give  effect  to  the  law  as  it  is  written  in  sach 
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cases  upon  counsel's  theory,  for  no  court  in  such  a  case  could 
determine  whether  it  should  try  the  case  or  submit  it  to  the 
jury.  There  is  but  one  conclusion  justified  by  the  letter 
and  spirit  of  the  statute,  or  that  can  be  defended  on  princi- 
ple or  given  practical  effect,  and  that  conclusion  is,  that 
there  is  a  single  action  to  quiet  title,  and  that  such  an  ac- 
tion was  not  one  '^  of  exclusive  equity  jurisdiction  prior 
to  the  18th  day  of  June,  1852,^^  but  is  a  statutory  ac- 
tion triable  by  jury  as  were  all  actions  at  law  when  the  stat- 
ute of  1881  went  into  force.  The  words,  **  all  other  issues 
of  fact  shall  be  triable  as  the  same  are  now  triable,'^  found 
in  the  statute  of  1881,  mean  that  issues  in  statutory  actions 
for  possession  of  land,  and  in  statutory  actions  to  quiet  title, 
may  be  tried  by  a  jury,  for  so  they  were  triable  when  that 
statute  took  effect. 

Thus  far  we  have  discussed  the  question  without  reference 
to  the  decided  cases,  and  we  now  turn  to  them.  The  decis- 
ions directly  upon  the  question  explicitly  declare  that  an  ac- 
tion to  quiet  title  is  triable  by  jury.  There  can  be  no  mis- 
take as  to  what  they  decide,  for  their  declarations  are  explicit 
and  their  language  plain.  Trittipo  v.  Morgan^  99  Ind.  269 ; 
Johnson  v.  Taylor,  106  Ind.  89.  In  other  cases  the  doctrine 
of  the  cases  cited  has  been  fully  asserted.  KiUs  v.  Willson, 
106  Ind.  147 ;  Lamb  v.  Lamb,  105  Ind,  456 ;  Deig  v.  ilore- 
heady  110  Ind.  451.  The  decision  in  the  case  of  Spencer  v. 
Bobbins,  106  Ind.  580,  is  not  in  conflict  with  the  doctrine 
of  the  cases  to  which  we  have  referred.  There  could  be  no 
conflict  because  there  was  no  question  in  that  case  as  to 
whether  an  action  to  quiet  title  was  triable  by  a  court  or 
jury,  for  the  only  question  decided  in  that  case  which  seems 
to  bear  upon  the  present — and  that  bears  upon  it  very  re- 
motely, if  it  all — was  that  there  was  no  error  in  refusing  to 
submit  a  single  question  of  fact  to  a  jury  in  an  action  to 
quiet  title,  although  it  would  have  been  error  to  refuse  to 
submit  the  whole  case  to  the  jury  had  the  proper  request 
been  made.     It  is  true  that  it  was  said  in  the  course  of  the 
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opinion^  that  "  Where  the  purpose  of  the  action  is  prima- 
rily to  establish  an  equitable  right  to  land  and  acquire  a  legal 
title  through  such  right  by  the  decree  of*  a  court,  as  by  the 
specific  enforcement  of  an  agreement,  the  reformation  of 
a  deed,  or  the  establishment  of  a  trust,  etc.,  the  case  is  of 
equitable  cognizance."  But,  granting  that  the  statements  we 
have  quoted  are  not  mere  dicta^  still,  they  do  not  oppose  our 
conclusion,  for  our  conclusion  does  not  assert  that  suits  to 
enforce  specific  performance,  establish  trusts,  or  reform  in- 
struments, are  triable  by  a  jury.  In  the  case  of  Martin  v. 
Martiuy  118  Ind.  227,  one  of  the  questions  was  as  to  the  mode 
in  which  an  issue  joined  upon  a  paragraph  for  specific  per- 
formance of  a  contract  should  be  tried,  and  in  deciding  that 
question,  there  could,  of  course,  be  no  authoritative  decision 
upon  the  question  as  to  the  mode  of  trial  in  the  statutory  action 
to  quiet  title.  Another  of  the  questions  was  as  to  the  trial  of 
an  issue  joined  upon  a  complaint  asserting  a  legal  title,  and 
it  was  held  that  the  issue  was  properly  submitted  to  a  jury.  ' 
Another  of  the  questions  appears  in  this  statement  of  the 
opinion.  '^  The  eleventh  reason  is,  that  the  court  erred  in 
requiring  the  jury 'to  return  a  verdict  upon  the  fifth  para- 
graph of  the  complaint  before  the  argument  upon  the  who.le 
case  and  the  return  of  answers  to  questions  tendered  them 
upon  the  whole  case."  It  is  perfectly  obvious  that  the  question 
as  to  the  mode  of  trial  in  an  action  such  as  this  was  not  be- 
fore the  court  for  decision,  and  that  what  was  said  bearing 
upon  the  subject  can  not  be  regarded  as  authoritative.  In 
that  case  the  cases  of  Kitts  v.  IFi7&on,  supra,  and  Johnson  v. 
Taylor,  supra,  are  disapproved,  but  as  the  question  decided 
in  those  cases  was  not  involved  we  can  not  regard  the  disap- 
proval as  requiring  us  to  overrule  them.  We  are  satisfied 
that  they  were  well  decided. 

Our  judgment  is  that  the  trial  court  did  not  err  in  sub- 
mitting the  case  to  a  jury  for  trial. 

The  special  verdict  shows  that  the  jury  found  in  fevor  of 
the  appellee  upon  the  second  paragraph  of  his  complaint. 
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It  appears,  therefore,  that  rulings  respecting  the  first  para- 
graph  were  harmless  even  if  erroneous. 

It  is  suggested,  rather  than  asserted,  that  the  verdict  is 
outside  of  the  issues,  and  we  are  referred  to  the  cases  of 
Boardman  v.  Griffiny  52  Ind.  101 ;  Thomas  v.  Dale,  86  Ind. 
435 ;  Hasaelman  v.  GarroUf  102  Ind.  153.  If  the  assump- 
tion that  the  special  verdict  is  entirely  outside  of  the  issues 
is  correct,  the  appellant's  motion  for  judgment  should  have 
been  sustained.  We  think  it  clear  that  where  the  material 
facts  stated  in  a  special  verdict  or  special  finding  are 
wholly  outside  of  the  issues  the  defendant  in  such  a  case  as 
this  is  entitled  to  judgment,  for  the  plaintifi^  can  only  re- 
cover according  to  the  allegations  of  his  complaint.  Pal- 
mer V.  ChicagOy  etc.,  R.  R.  Co.,  112  Ind.  250.  The  question  is 
properly  presented  by  a  motion  for  judgment  on  the  verdict. 
Dixon  V.  Duke,  85  Ind.  434;  Johnson  v.  Culver,  116  Ind. 
278.  But  while  we  think  that  the  question  was  appropri- 
ately presented  by  a  motion  for  judgment  on  the  special 
verdict,  we  do  not  think  there  was  any  error  in  overruling 
the  motion.  There  was  no  error  far  the  reason  that  the 
special  verdict  states  such  facts  as  sustain  the  substance  of 
the  issue,  and  it  is  a  familiar  elementary  principle  that  it  is 
8u£Bcient  if  the  substance  of  the  issue  be  proved.  It  is  not 
nedessary  that  matters  should  be  proved  precisely  as  pleaded. 
The  facts  stated  sustain  the  substance  of  the  cause  of  action 
stated,  and  are  fully  within  the  issues. 

There  may  be  some  conclusions  and  some  evidence  stated 
in  the  verdict,  but,  eliminating  all  such  matters,  there  are 
substantive  facts  fully  sufficient  to  authorize  a  judgment, 
and  it  is  well  settled  that  in  such  a  case  an  appeal  will  be 
fruitless.  Terre  Haute,  etc.,  R.  R.  Go.  v.  Brunker,  128  Ind. 
542;  Bartholomew  v.  Fieraon,  112  Ind.  430;  Hammann 
v.  Mink,  supra.  The  facts  stated  in  the  verdict  are,  so 
fiir  as  the  material  points  of  the  case  "are  concerned,  quite  as 
strong  as  the  allegations  of  the  complaint,  and  what  we  have 
fiaid  in  considering  the  sufficiency  of  that  pleading  fully  ap- 
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plies  to  the  questions  made  upon  the  special  verdict,  except, 
perhaps,  as  to  one  point.  The  appellant's  counsel  affirm 
that  the  verdict  shows  that  the  appellee  entered  into  the  pos- 
session of  the  particular  tract  of  land  as  the  tenant  of  bis 
uncle,  the  vendor.  We  agree  with  counsel  that  the  taking 
of  possession  as  tenant,  or  continuing  in  possession  under  an 
entry  as  tenant,  will  not  carry  an  oral  contract  out  of  the 
statute  of  frauds.  Oreen  v.  Groves,  109  Ind.  519,  and  cases 
cited.  But  we  can  not  hold  that  the  familiar  doctrine  stated 
applies  to  this  case,  for  the  special  verdict  explicitly  states 
that  the  contract  was  entered  into  between  the  parties,  shows  a 
valuable  consideration  yielded,  shows  that  improvements 
were  made,  and  shows  under  what  right  possession  was 
taken.  The  statements  of  the  verdict  upon  the  question  of 
possession  are  these :  ''And,  relying  upon  said  contract  and 
in  pursuance  thereof,  with  the  knowledge  and  consent  of  the 
said  Henry  Puterbaugh  the  plaintiff,  with  his  wife,  entered 
into  possession  of  said  eighty-acre  tract  of  land,  and  has 
been  in  the  peaceable,  uninterrupted  and  exclusive  posses- 
sion of  said  land  up  to'  the  death  of  the  said  Henry  Puter- 
baugh and  up  to  the  present  time.''  This  finding  excludes 
the  inference  that  possession  was  taken  as  tenant,  because  it 
affirms  that  it  was  taken  under  a  contract  for  the  convey- 
ance of  the  land. 

We  can  not  disturb  the  verdict  upon  the  evidence. 

Judgment  affirmed. 

FU«d  March  8, 1892;  petition  for  a  rehearing  overruled  April  28,  1892. 
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Balue  et  al.  v.  Seab. 

PsAonCB. — An9wer, — Beply  in  Qefnercd  Denial, — Brot^  Und$r. — The  plain- 
tiff, under  a  reply  of  general  denial,  is  not  confined  to  negative  proof  in 
denial  of  the  facts  stated  in  the  answer,  but  maj  introduce  proof  of 
facts  independent  of  those  alleged  in  the  answer,  but  which  are  incon- 
sistent therewith,  and  tend  to  meet  and  break  down  the  defence. 

SupsBME  Court. —  Weight  of  Evidence—Where  there  is  some  evidence 
upon  eveiy  material  question  necessary  to  sustain  the  finding  of  the 
court,  the  same  will  not  be  disturbed  on  appeal. 

From  the  Marshall  Circuit  Court. 

A.  C.  Capron  and  W.  B.  Heaa,  for  appellants. 
L  P.  Cfrayy  P.  Oray,  J.  D.  McLaren  and  E.  C  Martinr- 
dale,  for  appellee. 

MiiiiiEB,  J. — This  was  an  action  brought  by  the  appellee 
against  the  appellants  for  the  foreclosure  of  a  mortgage  ex- 
ecuted by  them  to  him  for  the  sum  of  $7^000. 

The  defendant  Marion  Balue  answered :  1st.  That  the 
note  and  mortgage  were  executed  without  any  consideration 
whatever.  2d.  That  he  admits  the  execution  of  the  note 
and  mortgage  sued  on,  but  says  that  the .  consideration  for 
which  they  were  executed  has  wholly  failed  in  this :  That 
the  defendant  was  the  owner  of  the  land  described  in  the 
mortgage,  and  desired  to  borrow  the  sum  of  $7,000 ;  that 
the  plaintiff  undertook  to  procure  a  loan  for  that  amount 
on  the  note  and  mortgage  for  the  defendant ;  that  for  the 
puqwse  of  enabling  him  to  do  so  the  defendant,  joined  by 
his  wife,  executed  the  note  and  mortgage  in  suit,  and  placed 
the  same  in  plaintiff's  hands  for  the  purpose  of  being  nego- 
tiated to  procure  said  loan.  But  defendant  says  that  plain- 
tiff did  not  pay  this  defendant,  or  any  other  person  for  him, 
anything  whatever  on  said  note  and  mortgage,  nor  did  he 
procure  for  defendant  any  money  or  loan  of  any  kind  on  said 
note  or  mortgage,  nor  did  he  negotiate  said  note  and  mort- 
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gage,  but,  on  the  contrary,  he  has  held  the  note  and  mort- 
gage in  his  own  possession,  and  has  now  wrongfully  brought 
this  action  thereon.  Wherefore,  he  savs  that  the  considera- 
tion  has  wholly  failed,  and  he  demands  judgment. 

The  plaintifi  replied  by  a  general  denial  of  each  and  every 
allegation  contained  in  the  answer. 

A  trial  by  the  court  resulted  in  a  finding  and  judgment 
against  the  defendants  for  the  full  amount^  of  the  note. 

The  defendant  asked  for  a  new  trial,  assigning  as  causes 
therefor :  That  the  finding  of  the  court  is  not  sustained  by 
sufficient  evidence ;  that  the  finding  of  the  court  is  exces- 
sive in  amount. 

Error  of  law  occurring  on  the  trial  and  excepted  to  at  the 
time  by  the  defendant,  in  this,  to  wit,  the  court  erred  in  al- 
lowing the  plaintiff  to  testify  to  the  sum  of  money  paid  by 
him  upon  the  mortgage  known  as  the  Ray  mortgage.  The 
court  erred  in  allowing  plaintiff  to  introduce  evidence  tend- 
ing to  prove  that  after  the  execution  of  the  note  and  mort- 
gage he  had  paid  certain  sums  of  money  in  extinguishment 
of  certain  liens,  taxes,  water  rents,  and  to  complete  the  build- 
ings on  certain  lots  in  Chicago,  known  as  the  Van  Buren 
and  Clinton  street  property,  which  property  the  plaintiff  bad 
purchased  of  this  defendant  in  April,  1889. 

Evidence  was  introduced  on  the  trial  of  the  cause  bv  the 
appellant  tending  to  sustain  the  defence  pleaded  in  his  sec- 
ond paragraph  of  answer.  At  the  conclusion  of  the  evi- 
dence introduced  by  the  defendant  the  plaintiff  was  placed 
upon  the  witness-stand  and  permitted  to  testify,  under  the 
reply  of  general  denial,  in  substance,  as  follows : 

That  the  execution  of  the  note  and  mortgage  w^as  not  made 
to  enable  the  plaintiff  to  procure  a  loan  for  the  benefit  of  the 
defendant,  but  was  executed  to  protect  the  plaintiff  from  loss 
on  account  of  the  mortgage  and  certain  other  claims  which 
were  or  might  become  liens  against  certain  property  in  Chi- 
cago which  the  defendant  had  conveyed  to  him,  as  well  as  to 
secure  some  prior  loans  made  by  the  plaintiff  to  the  defend- 
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ant ;  that  the  defendant  failed  to  pay  the  mortgage^  and  the 
plaintiff  had  been  compelled  to  pay  a  large  sum  of  money  in 
partial  extinguishment  of  the  claim^  and  also  that  he  had 
been  compelled  to  pay  a  sum  of  money  on  account  of  liens^ 
tazes^  water  rents,  and  for  the  completion  of  a  building  which 
the  defendant  had  agreed  to  complete,  aggregating  in  all  a 
sum  of  money  in  excess  of  the  amount  of  the  note  and  mort- 
gage in  suit. 

The  appellant  contends  that,  under  the  reply  of  general 
denial,  the  only  evidence  that  was  admissible  was  such  as 
tended  directly  to  meet  the  evidence  introduced  by  the  de- 
fendant, and  that  a  special  reply  was  necessary  to  enable  the 
plaintiff  to  show  what  had  been  done  by  him  under  the  con- 
tract which  he  testified  was  the  one  entered  into  between  the 
parties. 

In  this  we  think  the  appellant  is  in  error.  The  plaintiff 
un^er  a  reply  of  general  denial  is  not  confined  to  negative 
proof  in  denial  of  the  facts  stated  in  the  answer,  but  may  in- 
troduce proof  of  facts  independent  of  those  alleged  in  the 
answer,  but  which  are  inconsistent  therewith,  and  tend  to 
meet  and  break  down  his  defence.  If  the  plaintiff  admitted 
the  facts  stated  in  the  answer,  and  was  seeking  to  avoid  them, 
by  new  matter,  an  affirmative  pleading  would  have  been  neces- 
sary.    1  Works  Pr.,  sections  579,  685. 

The  defendant,  in  his  answer,  alleged  not  only  that  the 
plaintiff  did  not  procure  a  loan  on  the  note  and  mortgage 
for  the  defendant,  but  that  '^  plaintiff  did  not  pay  this  de- 
fendant or  any  other  person  for  him  any  thing  whatever," 
and  by  his  evidence  went  into  that  subject.  This  opened  the 
door  and  permitted  the  plaintiff  to  give  his  version  of  the 
matter. 

We  are  satisfied  that  the  court  did  not  err  in  receiving  the 
evidence  mentioned  in  the  motion  for  a  new  trial. 

Some  other  rulings  of  the  court  in  the  admission  and  re- 
jection of  evidence  are  complained  of,  but  as  they  were  not 
assigned  as  causes  for  a  new  trial,  we  can  not  consider  them. 
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Assigning  the  rulings  of  the  court  in  passing  upon  questions 
of  the  admissibility  of  evidence  as  error  in  this  court  does 
not  bring  them  before  us  for  review. 

The  appellant  insists  that  the  finding  of  the  court  was 
without  the  evidence.  We  have  examined  the  record,  and 
find  that  there  was  some  evidence  upon  every  material  ques- 
tion necessary  to  sustain  the  finding.  If  the  case  was  before 
us  in  such  manner  as  to  enable  us  to  weigh  the  evidence,  we 
would  probably  have  arrived  at  a  conclusion  at  variance  with 
that  of  the  circuit  court,  but  we  can  not  weigh  evidence. 
Mer  V.  Blandy  117  Ind.  457  ;  McOarty  v.  State,  127  Ind.  223. 

We  have  examined  this  case  upon  the  assumption  that  the 
substituted  bill  of  exceptions  is  properly  in  the  record.  The 
conclusion  at  which  we  have  arrived  does  not  render  it  neces- 
sary for  us  to,  and  we  do  not,  decide  that  question. 

Judgment  affirmed. 
Filed  Oct.  17, 1891 ;  petition  for  a  rehearing  overruled  April  28, 1891* 
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No.  16,542. 

FisHBAOK  V.  The  State. 

Contempt. — Nempape^  PubliecUwn, — ReJUelion  Upon  Court  or  Orand  Jury, — 
The  publication  of  an  article  reflecting  upon  the  grand  jury,  tending 
to  bring  them  into  disrepute,  and  to  embarrass  and  interrupt  a  legiti- 
mate investigation  by  them  as  to  the  commission  of  a  crime  at  any 
time  during  their  session,  is  subject  to  the  cognizance  of  the  court,  and 
the  author  thereof  is  liable  for  contempt. 

Same. — Aruiwer  Purging  cf. — Language  not  per  ae  JjibeUoua. — When  the  lan- 
guage used  in  a  newspaper  article  is  not  per  ae  libellous,  and  only  be- 
comes BO  by  the  use  of  innuendoes,  and  is  fairly  susceptible  of  an  in- 
nocent meaning,  in  so  far  as  any  reflection  upon  the  court  is  concerned, 
and  the  defendant  answers  under  oath  that  he  used  it  in  a  sense  not 
libellous,  and  declares  he  intended  no  imputation  upon  the  court,  either 
impugning  the  motives  or  integrity  of  the  judge,  or  to  embarrass  the 
administration  of  justice,  his  answer  must  be  taken  as  conclusive.  The 
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disclaimer  also  applies  to  the  grand  jury.  The  judge  himself  can  not 
assert  facts  existing  in  his  own  mind  as  against  the  answer.  If  he  be- 
lieves the  facts  stated  are  untrue,  that  issue  may  be  tried,  and  the  judge 
can  testify  as  to  the  facts  within  his  knowledge  in  a  proper  prosecution. 

Same. — Lang%iage  per  ae  LAbdUnw^^Insuffieiency  of  Anmver. — If  a  newspaper 
article  is  per  9e  libellous,  making  a  direct  charge  against  the  court  or 
jury,  admitting  of  but  one  fair  and  reasonable  construction,  and  requir- 
ing no  innuendo  to  apply  its  meaning  to  the  court,  the  publisher  of  the 
article  can  not  escape  liability  for  contempt  by  admitting  the  publica- 
tion of  the  article,  but  denying  that  he  intended  the  plain  and  mis- 
takable  meaning  which  the  language  used  conveys. 

tiAME. —  What  Necessary  to  Constitute. — To  constitute  a  contempt  there  must 
be  an  act  coupled  with  an  intended  disrespect  to  or  defiance  of  the 
court. 

From  the  Vigo  Circuit  Court. 

W.  Mack,  —  Henry,  J.  E.  Piety,  J.  D.  Piety,  W.  P.  Fishr 
back  and  W.  A.  Kappes,  for  appellant. 

A.  G.  Smith,  Attorney  General,  for  the  State. 

Olds,  J. — ^The  prosecuting  attorney  of  the  Vigo  Circuit 
Court,  and  of  the  Forty-third  Judicial  Circuit,  filed  his  afiR- 
davit  in  said  court,  alleging,  in  substance,  that  in  March, 
1892,  and  prior  thereto,  the  city  of  Terre  Haute  was  en- 
gaged in  building  and  repairing  certain  of  her  streets,  and 
being  desirous  of  building  a  sewer  along  and  under  one  of 
her  streets,  her  civil  engineer,  one  Frank  Cooper,  was  di- 
rected to  make  plans  and  specifications  for  such  sewer,  and 
to  make  an  estimate  of  the  cost  of  constructing  the  same ; 
that  Cooper  made  plans  and  specifications  for  such  work,  and 
estimated  the  cost  thereof  at  $10,000,  and  the  plans  and 
specifications  were  adopted  and  approved  by  the  city.  And 
pursuant  to  law  the  city  advertised  for  bids  for  the  construc- 
tion of  the  sewer,  and  received  certain  bids  from  various 
persons,  stating  amounts  of  each,  and  the  contract  was 
awarded  to  Frederick  Fisher,  his  bid  being  the  lowest,  $14,- 
540, — each  of  the  others  was  $15,000  and  upwards;  that 
afterwards,  in  March,  1892,  it  became  and  was  a  general 
Vol.  131.— 20 
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rumor  in  the  city  of  Terre  Haute,  and  it  was  published  as  a 
fact  in  two  of  the  daily  papers  in  said  city,  that  certain  of 
the  bidders  had  combined  and  agreed  to  make  the  bids  which 
they  did,  and  that  a  certain  firm  should  do  the  work  and 
receive  therefor  $10,000,  and  $5,000  excess  should  be  se- 
cretly divided  between  the  others ;  that  the  bids  made  by 
the  bidders  were  not  good  faith  bids,  and  the  work  was  not 
in  fact  woi:th  more  than  $10,000,  including  reasonable  profit 
for  the  contractor ;  that  Fisher  was  not  a  member  of  the 
combination,  and  in  consequence  of  his  bid  the  object  of  the 
others  was  defeated.  It  was  further  rumored  that  the  city 
engineer,  Cooper,  had  been  guilty  of  some  fraud  in  connec- 
tion with  his  duties  as  city  engineer,  and  in  connection  with 
the  planning  of  said  sewer,  and  that  he  had  entered  into 
some  combination  with  certain  of  said  bidders. 

It  is  alleged  that  it  was  believed  by  many  of  the  citizens 
and  residents  of  said  city  that  said  rumors  and  publications 
were  true,  and  if  true  some  crime  or  misdemeanor  against 
the  laws  of  Indiana  had  been  committed ;  that,  on  the  — 
day  of  March,  1892,  the  grand  jury  of  Vigo  county  began 
an  investigation  of  the  letting  of  such  sewer  contract  and  of 
said  alleged  combination  bids,  and  of  the  alleged  misconduct 
of  said  Cooper  and  said  contractors ;  that  afterwards,  on  the 
29th  day  of  March,  1892,  it  was  rumored  in  said  city  that 
the  grand  jury  had  ceased  its  said  investigation  in  relation  to 
the  aforesaid  matters  and  in  relation  to  the  alleged  miscon- 
duct of  said  Cooper  and  contractors ;  that  Cooper  was  a  re- 
publican, and  T.  W.  Kinser,  of  T.  W.  Kinser  &  Son,  one  of 
the  bidders  on  said  work,  was  a  democrat ;  that  the  Honor- 
able David  N.  Taylor,  judge  of  the  Vigo  Circuit  Court,  and 
the  prosecuting  attorney,  were  democrats,  and  that  the  po- 
litical sentiments  of  such  persons  were  well  known  to  the 
citizens  and  residents  of  said  city  and  county ;  that,  on  the 
30th  day  of  March,  1892,  the  appellant,  William  O.  Fish- 
back,  was  the  editor  of"  The  Terre  Haute  Express,"  a  daily 
newspaper  published  in  Terre  Haute,  and  having  a  large  cir- 
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culatiou  in  said  city  and  in  the  county  of  Vigo ;  that,  on 
March  30th,  1892,  said  appellant  printed  and  published,  and 
caused  and  procured  to  be  printed,  the  following  editorials 
in  the  Terre  Haute  Express  of  said  date : 

1st.  *'  The  best  reason  for  redoubled  effort  to  get  at  the 
bottom  of  these  contract  scandals,  is  the  fact  that  certain 
influences  are  being  brought  to  bear  to  shut  off  serious  in- 
vestigation." 

2d.  "  The  Gazette  called  upon  the  grand  jury  to  investi- 
gate Peker.  Why,  it  won't  even  investigate  a  republican 
when  a  democratic  contractor  is  involved.  Suppose  the  Ga- 
zette consults  its  friend.  Judge  Taylor,  early  this  morning.'' 

3d.  "  The  array  of  lawyers  to  defend  those  who  are  to  be 
investigated  in  this  city  scandal  increases  day  by  day,  and  the 
array  of  democratic  fine-workers,  who  are  doing  day  and 
night  work  in  the  case  under  the  direction  of  the  democratic 
bosses,  is  also  increasing.  Some  days  ago  the  Express  called 
attention  to  the  fact  thtit  it  had  been  demonstrated  that  in 
every  instance  where  unusually  excessive  profit  was  to  be  se- 
cured by  the  action  of  public  officials,  that  democrats  were 
the  beneficiaries.  Democratic  lawyers  are  also  the  ones  who 
are  the  politicians  outside  the  court-room.  The  intelligence 
and  integrity  of  the  citizens'  committee  is  the  safeguard  now.'^ 

It  is  further  alleged  that  the  Terre  Haute  Evening  Ga- 
zette is  a  daily  democratic  newspaper,  published  in  said  city 
of  Terre  Haute ;  that  Peker,  referred  to  in  the  second  ed- 
itorial set  out,  was  a  democratic  trustee  of  Harrison  town- 
ship,  in  Vigo  county  ;  that  the  Gazette,  referred  to  in  this 
editorial,  was  the  Terre  Haute  Gazette;  that  said  Gazette 
had,  prior  to  said  date,  published  charges  against  said  Peker 
of  misconduct  as  such  trustee,  and  urged  that  the  grand  jury 
investigate  in  regard  to  said  Peker's  alleged  misconduct. 

It  is  further  alleged  that  said  appellant  intended  the  read- 
ers of  the  Express  to  understand  that  the  grand  jury  would 
not  investigate  the  alleged  misconduct  in  relation  to  the  let- 
ting of  the  contract  for  the  building  of  said  sewer ;  that  by 
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the  sentence,  "  Why  it  won't  investigate  a  republican  when 
a  democratic  contractor  is  involved/'  said  appellant  meant 
and  intended  the  readers  of  the  Express  to  understand  that 
th&  grand  jury  would  not  continue  the  investigation  it  bad 
begun,  and  which^  according  to  rumor,  had  been  stopped,  and 
would  not  investigate  the  republican  engineer,  Cooper,  be- 
cause T.  W.  Kinser,  a  democratic  contractor,  was  involved. 

It  is  further  alleged  that  by  said  editorials  said  appellant 
meant  and  intended  to  be  understood  by  the  readers  of  the 
Express  as  charging  that  certain  democratic  politicians  of 
Terre  Haute,  denominated  ^^  bosses  ''  in  said  editorial,  had  an 
undue  and  improper  influence  over  the  grand  jury  and  Judge 
Taylor  of  the  Vigo  Circuit  Court,  and  that  through  such  in- 
fluences such  court  had  been  induced  to  stop  the  investiga- 
tion of  the  conduct  of  said  Cooper  and  said  contractors  ;  and 
that  it  had  been  so  induced  to  stop  the  work  of  the  grand 
jury  on  account  of  T.  W.  Kinser,  a  contractor,  being  in- 
volved in  said  matter^  and  on  account  of  the  fact  that  said 
Kinser  was  a  democrat ;  that  by  the  sentence,  "  The  intelli- 
gence and  integrity  of  the  citizens'  committee  is  the  safe- 
guard now,"  said  appellant  meant  and  intended  that  the 
readers  of  the  Express  should  understand,  and  meant  to 
charge  publicly  that  the  Vigo  Circuit  Court,  and  the  officers 
and  grand  jury  thereof,  could  not  be  relied  upon  to  investi- 
gate the  alleged  misconduct  of  said  Cooper  and  contractors, 
and  that  such  court  could  not  be  relied  upon  to  bring  such 
alleged  offenders  to  justice  in  case  any  offence  against  the 
criminal  laws  of  Indiana  had  been  committed;  that  the 
readers  of  the  Express  understood  the  editorials  and  the  va- 
rious parts  thereof  according  to  the  aforesaid  intent  and 
meaning  of  said  Fishback. 

Then  follow  averments  denying  the  truth  of  the  alleged 
charges,  alleging  that  they  are  false,  and  alleging  that  the 
grand  jury  had  not  completed  such  investigation,  that  it  was 
.still  continuing  it,  and  had  not  adjourned,  and  was  still  in 
session,  and  that  said  editorials  were  so  published  by  said 
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appellant  for  the  purpose  and  with  the  intent  of  bringing  the 
honorable  Vigo  Circuit  Court,  and  the  judge  and  grand  jury 
thereof,  into  disrepute  and  disgrace,  and  with  the  purpose 
and  intent  of  attacking  the  dignity  and  integrity  of  said 
court  and  its  officers,  and  bringing  said  court  into  discredit 
with  the  people,  and  with  the  intent  of  embarrassing  said 
court  and  its  grand  jury  in  the  administration  of  justice  in 
respect  to  the  alleged  misconduct  of  said  contractors  and 
said  City  Engineer  Cooper. 

Upon  the  filing  of  such  affidavit  the  appellant  was  ruled 
to  appear  and  show  causd  why  be  should  not  be  attached  and 
punished  for  contempt. 

The  appellant  filed  a  verified  answer  to  the  affidavit,  ad- 
mitting that  the  said  Gazette  referred  to  in  said  editorial  was 
the  said  Terre  Haute  Gazette,  and  that  said  Gazette  had, 
prior  to  March  30th,  1892,  published  charges  against  said 
Peker  of  misconduct  as  such  trustee,  and  had  urged  in  its 
columns  that  the  grand  jury  investigate  said  Peker  on  ac- 
account"  of  his  alleged  misconduct,  and  alleging  that  on 
Tuesday  evening,  March  29th,  he  was  informed  by  George 
M.  Aljen  that  a  member  of  the  grand  jury  had  said  that  the 
investigation  of  said  sewer  charges  by  the  grand  jury  had 
commenced  that  day,  but  had  been  suddenly  stopped ;  that 
the  Peker  referred  to  was  the  township  trustee  who,  during 
the  existence  of  the  grand  jury  in  the  last  month,  had  been 
publicly  charged  with  malfeasance  in  office,  and  said  Gazette 
had  insisted  on  the  grand  jury  investigating  said  charges, 
but  he  is  informed  and  believes  it  was  never  done;  that  at 
the  time  he  wrote  said  article  he  honestly  believed  from  his 
information  that  the  investigation  of  the  said  sewer  eases 
was  stopped  for  political  reasons,  afi^ecting  both  Democrats 
and  Republicans, and  he  desired  the  examination  to  proceed, 
and  called  upon  the  editor  of  the  Gazette,  who  was  a  friend 
of  the  judge,  and  had  been  in  favor  of  grand  jury  investi- 
gation, to  consult  him ;  that  he  was  informed  and  believed, 
and  still  believes,  that  the  investigation  by  the  grand  jury 
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had  been  stopped  and  further  investigation  abandoned  by 
the  grand  jury  the  day  before  this  publication  was  made; 
that  on  Monday  of  this  week  he  applied  to  the  judge  of  the 
circuit  court  for  leave  to  obtain  affidavits  of  the  grand  jurors 
by  whom  he  expected  to  prove,  and  could  prove,  that  it  was 
stopped ;  that  the  court  refused  to  give  him  permission  to  do 
so,  and  he  was  unable  to  procure  the  same  without  it ;  that 
if  he  had  been  permitted  by  the  court  to  obtain  said  affida- 
vits he  could  have  proven  that  said  examination  was  by  the 
grand  jury  stopped,  witnesses  sent  home,  and  had  never  been 
resumed,  and  would  not  be  resumed  again  by  this  grand  jury, 
whose  power  will  expire  with  this  term  on  the  16th,  and  he 
would  have  filed  the  same  herewith  to  substantiate  said  facts ; 
that  the  publications  complained  of  in  the  Express  were  in 
three  separate  paragraphs,  or  articles,  as  follows:  And  copies 
of  each  are  set  outj  being  the  same  as  hereinbefore  set  out  in 
the  affidavit,  and  which  we  have  numbered  1st,  2d  and  3d. 
It  is  then  alleged  that  by  the  first  paragraph  he  intended 
only  to  urge  a  vigorous  investigation  of  the  alleged  fraud ; 
that  as  to  the  third  article  the  appellant  says  that  the  report 
has  been  published  that  in  addition  to  the  alleged  fraud  as 
to  the  Crawford  street  sewer,  other  large  contracts  for 
sewers  and  street  paving,  to  cost  something  like  $200,000, 
had  been  let  by  the  council  in  which  there  were  suspicions 
of  collusion*  and  fraud,  and  the  citizens'  committee  of  one 
hundred,  is  the  commitee  referred  to  in  said  article  as 
"  the  safeguard,"  who  would  protect  the  people  and  the  tax- 
payers, no  matter  how  many  prominent  lawyers  might  be 
employed.  He  did  not  understand  that  the  citizens'  com- 
mittee was  investigating  the  criminal  view  of  the  case,  but 
were  especially  ^willing  to  protect  the  taxpayers ;  that  said 
third  article  did  not  name  the  court  or  jury,  nor  can  it  from 
any  reasonable  interpretation  be  made  to  refer  to  them ; 
that  in  writing  and  publishing  said  articles  he  did  the  same 
in  good  faith  without  any  intention  or  design  to  embarrass 
or  obstruct  the  proceedings  of  said  court  or  said  investiga- 
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tioQ,  and  disclaims  any  intention  of  imputing  corrupt  mo- 
tives to  the  court  or  of  interrupting,  embarrassing  or  ob- 
structing the  administration  of  justice ;  but  on  the  contrary, 
was  laboring  in  good  faith  to  aid  in  the  furtherance  of  jus- 
tice, and  asks  to  be  discharged. 

Upon  the  foregoing  affidavit  and  verified  answer  the  court 
found  and  adjudged  the  appellant  guilty  of  contempt,  and 
assessed  his  punishment  at  a  fine  of  $100  and  imprisonment 
in  the  county  jail  for  the  pei;iod  of  thirty  days. 

The  appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  exceptions  reserved,  and  this  appeal  is  pros- 
ecuted. 

The  question  presented  is  as  to  the  correctness  of  the 
court's  finding ;  whether  or  not  under  these  pleadings  the 
court  was  authorized  to  adjudge  the  appellant  guilty  of  con- 
tempt. 

This  depends,  first,  upon  the  sufficiency  of  the  affidavit 
filed  by  the  prosecuting  attorney,  and,  second,  if  the  affidavit 
properly  charges  a  contempt,  whether  or  not  the  answer  of 
the  appellant  to  the  charges  is  sufficient  to  purge  the  appel- 
lant of  such  contempt  and  entitle  him  to  an  acquittal. 

The  view  we  take  of  the  answer,  which  we  will  more  fully 
state  in  the  course  of  this  opinion,  renders  it  unnecessary  to 
scrutinize  the  affidavit  charging  the  contempt  with  a  view  of 
determining  w'ith  certainty  whether  it  is  technically  sufficient 
to  compel  the  appellant  to  show  cause  why  he  should  not  be 
fined  for  contempt  or  not,  for  the  appellant  has  answered  the 
charge,  and  if  his  answer  is  sufficient  to  purge  him  of  the 
contempt  if  properly  charged  he  is  entitled  to  an  acquittal. 
"We  therefore  proceed  to  the  consideration  of  the  case,  con- 
ceding, without  deciding,  that  the  affidavit  is  sufficient. 

In  treating  of  the  subject  of  contempt,  Bishop,  in  his 
^ork  on  Criminal  Law  (7th  ed.),  vol.  2,  section  243,  says : 
"No  court  of  justice  could  accomplish  the  objects  of  its  ex- 
istence unless  it  could  in  some  way  preserve  order  and  en- 
force its  mandates  and  decrees.     The  common  method  of 
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doiDg  tbeae  things  is  by  the  process  of  contempt.  Therefore 
the  power  to  proceed  thus  is  incident  to  every  judicial  tri- 
bunal,  derived  from  its  very  constitution,  without  any  express 
statutory  SLxd." 

The  decisions  of  this  court  have  approved  and  adhered  to 
this  doctrine. 

In  the  case  of  Little  v.  State,  90  Ind.  338,  it  is  said : 
'^Among  the  inherent  powers  of  a  court  of  superior  jurisdic- 
tion is  that  of  maintaining  its  dignity,  securing  obedience 
to  its  process  and  rules,  protecting  its  officers  and  jurors  from 
indignity  and  wrong,  rebuking  interference  with  the  con* 
duct  of  business,  and  punishing  unseemly  behavior.  This 
power  is  essential  to  the  existence  of  the  court.  Without  the 
power  to  punish  for  contempt,  no  others  could,  as  decided  in 
United  States  v.  Hudson^!  Ci*anch,32,be  effectively  exercised. 
There  is  no  doubt  that  the  power  to  punish  for  contempt  is 
an  inherent  one,  for,  independent  of  legislation,  it  exists,  and 
has  always  existed,  in  the  courts  of  England  and  America. 
It  is  in  truth,  impossible  to  conceive  a  superior  court  existing 
without  such  a  power.  The  Legislature  may  regulate  the  ex- 
ercise  of  this  power — may  prescribe  rules  of  practice  and 
procedure — but  it  can  neither  take  it  away  nor  materially 
impair  it.^'     See,  also,  Cheadle  v.  Stale,  110  Ind;  301. 

We  have  in  this  case  not  a  case  of  direct  contempt,  but  a 
case  of  indirect  or  constructive  contempt  alleged  to  have 
been  committed  by  the  publication  of  these  several  articles 
in  a  daily  newspaper,  which  are  alleged,  in  view  of  the  pe- 
culiar state  of  the  public  mind  in  the  city  in  which  said 
newspaper  was  published,  were  intended  to,  and  did,  preju- 
dice the  people  against  the  court  and  grand  jury,  embarrass 
the  administration' of  justice,  and  reflect  upon  the  court  and 
its  proceedings. 

In  speaking  of  this  class  of  contempts,  in  the  case  of 
Cheadle  v.  State^  supra,  the  court  says :  ''As  regards  indirect 
or  constructive  contempts,  resulting  from  improper  publica- 
tions, Bishop,  supra,  in  vol.  2,  section  259,  states  the  general 
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doctrine  to  be,  that  any  publication,  whether  by  parties  or 
strangers,  relating  to  a  cause  in  court,  which  tends  to  preju- 
dice the  public  as  to  its  merits,  and  to  corrupt  or  embarrass 
the  administration  of  justice,  may  be  visited  as  a  contempt, 
and  this  includes  reflections  on  the  tribunal  or  its  proceed- 
ings, or  on  the  parties,  the  jurors,  the  witnesses  or  the  coun- 
•  sel." 

In  the  same  case  it  is  said :  ''  The  general  rule  is,  that  to 
constitute  any  publication  a  contempt,  it  must  have  reference 
to  a  matter  then  pending  in  court,  and  be  of  a  character  tend- 
ing to  the  injury  of  pending  proceedings  upon  it,  and  of  the 
subsequent  proceedings/^  Rapalje  Contempts,  section  56; 
2  Bishop  Criminal  Law,  section  262. 

But  as  to  the  pendency  of  the  action,  it  may  be  said  that 
its  pendency  does  not  terminate  with  the  return  of  the  ver- 
dict of  the  jury  or  the  rendition  of  the  judgment,  but  may 
be  said  to  be  pending  while  it  remains  infieHy  for  after  judg- 
ment the  parties  are  still  in  court  for  certain  purposes.  A 
motion  for  a  new  trial  may  be  made  and  a  new  trial  granted 
without  additional  notice. 

As  applicable  to  this  case,  though  the  grand  jury  may  have 
stopped  the  examination,  it  was  no  bar  to  further  investiga- 
tion. It  may  have  been  renewed  at  any  time,  so  that  the  pub- 
lication of  an  article  reflecting  upon  the  grand  jury,  tending 
to  bring  them  into  disrepute  and  embarrass  and  interrupt  a 
legitimate  investigation  by  them  as  to  the  commission  of  a 
crime  at  any  time  during  their  session,  would  be  subject  to 
the  cognizance  of  the  court,  and  the  author  subjected  to  pun- 
ishment if  guilty  of  a  contempt.  The  grand  jury  may  be 
said  to  be  open  at  all  times  during  its  session  for  the  inves- 
tigation of  crimes  of  which  they  have  jurisdiction,  and  the 
£eu$t  that  they  have  made  partial  investigation  and  suspended, 
not  inteiiding  at  the  time  to  pursue  it  further,  does  not  pre- 
vent them  from  again  taking  it  up  and  pursuing  it. 

In  the  case  of  Burke  v.  StatCy  47  Ind.  528,  after  a  full  re- 
view of  the  authorities,  it  is  held  that  in  a  case  of  construct- 
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ive  contempt^  if  the  defendant  appear  and  make  a  sworn 
statement  that  the  matters  in  the  affidavit  are  not  true,  and 
allege  a  state  of  facts  consistent  with  his  innocence,  and 
avows  that  there  was  no  intention  to  interfere,  as  in  that 
case  charged  with  the  process  of  the  court,  he  should  be 
discharged,  and  that  the  court  would  not  hear  evidence 
of  the  truth  of  the  original  affidavit,  or  of  the  falsity  of  the 
answer. 

This  same  rule  is  again  held  in  the  case  of  Wihon  v.  Statey 
57  Ind.  71,  and  in  the  case  of  Ex  parte  Wright,  65  Ind.  504, 
in  speaking  of  constructive  contempts  the  court  sajs :  "  The 
judge  can  not,  in  a  constructive  contempt,  from  facts  re- 
maining in  his  own  mind,  exercise  the  judicial  discretion 
resting  in  his  breast,  and  grant  either  a  rule  rim,  or  the  writ 
of  attachment.  Such  hidden  facts  can  not  be  put  upon  rec- 
ord, nor  pleaded  to,  nor  controverted  in  any  method  known 
to  judicial  proceedings." 

The  authorities  we  have  cited  undoubtedly  announce  the 
true  rule  in  cases  where  applicable,  and  must  be  followed  in 
so  far  as  applicable  in  cases  of  constructive  contempts  such 
as  the  one  under  consideration  relating  to  the  publication  of 
a  newspaper  article,  but  there  is  a  manifest  distinction  in 
newspaper  articles  which  may  be  alleged  to  be  libellous.  If 
the  article  is  per  se  libellous,  making  a  direct  charge  against 
the  court  or  jury,  admitting  of  but  one  fair  and  reasonable 
construction,  and  requiring  no  innuendo  to  apply  its  meaning 
to  the  court,  then  it  would  be  trifling  with  justice  to  say 
that  in  such  a  case  the  publisher  could  admit  the  publication, 
but  deny  that  he  intended  tlie  plain  and  unmistakable  mean- 
ing which  the  language  used  conveys,  but  when  the  language 
used  in  an  article  is  not  per  se  libellous,  and  only  becomes 
so,  and  made  to  apply  to  the  court  by  the  use  of  innuendoes, 
and  is  fairly  susceptible  of  an  innocent  meaning  in  so  far  as 
any  reflection  upon  the  court  is  concerned,  and  the  defend- 
ant answers  under  oath  that  he  used  it  in  a  sense  not  libel- 
lous, and  declares  he  intended  no  imputation  upon  the  court. 
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either  impugning  the  motives  or  integrity  of  the  judge,  or 
to  embarrass  the  administration  of  justice^  his  answer  must 
be  taken  as  conclusive.  If  he  swear  falsely,  he  is  liable  to 
indictment  and  prosecution  for  perjury. 

It  must  be  remembered  that  while  the  right  to  punish  for 
indirect  contempt  does  and  ought  to  exist  in  the  court,  and 
that  in  proper  cases  of  clear  and  unqualified  contempt,  where 
parties  seek  by  the  publication  of  articles  clearly  anfl  mani- 
festly intended  to  bring  the  court  into  disrepute  and  to  de- 
stroy confidence  in  it  and  embarrass  the  administration  of 
justice,  a  court  should  not  hesitate  to  exercise  such  power 
and  punish  the  offender,  yet  such  power  is  an  arbitrary  one, 
and  if  wantonly  exercised  would  have  a  tendency  rather  to 
detract  from  than  add  to  the  respect  and  confidence  reposed 
in  the  courts. 

It  is  the  judiciary  that  the  people  look  to  for  protection 
of  rights  both  of  person  and  property,  and  it  has  the  uni- 
versal confidence  of  the  people.  Their  acts  are  open  to  the 
world  and  all  may  judge  of  them,  and  an  unjust  and  libel- 
lous assault  upon  a  court  by  false  or  scurrilous  articles  usu- 
ally proves  more  injurious  to  the  author  than  the  tribunal 
against  which  it  is  aimed,  and  it  is  not  every  comment 
^hich  may  seem  to  be  uncomplimentary  that  a  high  and 
honorable  court  can  deign  to  notice.  Stuart  v.  People^  3 
Scam.  (111.)  395. 

While  the  class  of  articles  we  have  spoken  of  are  unau- 
thorized, and  the  publisher  liable  to  punishment,  on  the 
other  hand  the  public  press  have  nghts  with  which  the  court 
has  no  power  to  interfere,  and  it  is  indeed  seldom  that  an 
honorable  journalist  so  far  forgets  his  self-respect  as  to  tres- 
pass upon  the  rights  of  the  judiciary,  and  seek  to  control  or 
improperly  influence,  or  bring  discredit  upon  it.  It  is  legit- 
imate and  proper  for  the  press  to  call  the  attention  of  the 
judiciary,  the  grand  jury,  and  the  oflBcers  of  the  law,  to  vio- 
lations of  law  believed  to  have  been  committed,  and  ask  that 
there  be  an  investigation,  and  if  a  crime  has  been  committed 
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that  it  be  prosecuted.  The  acts  of  the  judiciary  are  subject 
to  fair  and  honest  criticism  the  same  as  those  of  other  public 
officers. 

In  the  case  at  bar  it  seems  to  have  been  conceded  by  the 
prosecutor  that  the  articles  published  in  and  of  themselves 
did  not  cast  any  reflection  upon  the  court  such  as  rendered 
the  author  liable  to  be  punished  for  contempt^  for  there  was 
no  attempt  to  make  a  charge  against  the  appellant  except  by 
the  aid  of  innuendoes,  and  if  it  were  not  so  conceded  we 
should  be  compelled  to  so  hold. 

The  first  article,  standing  alone,  and  it  is  conceded  it  was 
so  published  (the  three  were  separate  articles),  has  no  appli- 
cation whatever  to  the  court,  or  the  grand  jury,  which  is  a. 
part  of  the  court,  though  a  different  rule  in  some  respects 
might  apply  in4;he  punishment  of  a  contempt  for  the  publi- 
cation of  an  article  relating  to  the  grand  jury  and  one  relat- 
ing to  the  judge.  Certainly,  reading  that  article  would  not 
suggest  to  the  mind  of  any  one,  even  if  all  the  rumors  al- 
leged existed,  and  he  had  knowledge  of  them,  that  the  ed- 
itor intended  to  make  a  charge  of  improper  conduct  on  the 
part  of  the  court  or  grand  jury.  If  it  can  be  made  the  basis 
of  a  prosecution  for  contempt  at  all,  it  is  only  by  reason  of 
the  extrinsic  facts  and  innuendoes  alleged.  And  of  this  ar- 
ticle the  appellant  in  his  verified  answer  says  he  only  in- 
tended to  urge  a  vigorous  investigation  of  the  alleged  fraud. 

The  interpretation  of  the  appellant  is  the  natural  inference 
from  the  language ;  it  is  consistent  with  the  language^  and  is 
the  reasonable  interpretation  of  it. 

Much  of  what  we  have  said  as  to  this  article  is  applicable 
to  the  third  article.  If  read  in  the  light  of  the  fiicts  alleged 
in  the  affidavit,  we  can  not  think  it  can  fairly  be  interpreted 
as  making  any  charge  against  the  court  or  grand  ju/y^  and 
certainly  it  had  no  tendency  to  obstruct  or  embarrass  the  ad* 
ministration  of  justice,  and  as  to  this  article  appellant  says 
it  did  not  name  the  court  or  jury,  and  can  not  by  any  reason* 
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able  interpretation  be  made  to  refer  to  them,  and  he  explains 
its  application. 

The  second  article  is  of  a  somewhat  different  character,  it 
names  both  the  judge  and  the  grand  jury.  It  is  in  the  nature 
of  a  criticism  on  the  grand  jury  for  failing  to  discharge  their 
duty.  It  can  hardly  be  said  to  have  any  tendency  to  corrupt, 
embarrass  or  obstruct  the  administration  of  justice,  or  to 
make  any  charge  against  the  judge.  The  appellant  sets  out 
the  facts  in  relation  to  the  writing  of  the  article,  and  that  he 
had  been  informed  and  he  believed  the  investigation  had 
been  stopped,  that  he  still  believes  it,  that  further  investiga- 
tion had  been  abandoned  by  the  grand  jury,  and  that  if  he 
was  permitted  to  take  the  affidavits  of  the  jurors  he  could 
prove  that  it  was  stopped,  and  witnesses  sent  home,  and  the 
investigation  never  to  be  resumed  again. 

As  to  all  of  tbese  articles  the  appellant  says  that  in  writ- 
ing and  publishing  said  articles  he  did  the  same  in  good  faith, 
without  any  intention  or  design  to  embarrass  or  obstruct  the 
proceedings  of  said  court  or  said  investigation,  and  disclaims 
any  intention  of  imputing  corrupt  motives  to  the  court  or  of 
interrupting,  embarrassing  or  obstructing  the  administration 
of  justice. 

It  is  unnecessary  to  determine  whether  or  not  the  specific 
explanation  as  to  the  second  article  is  sufficient  to  relieve  the 
appellant  from  punishment,  or  ais  to  whether  the  answer  in 
fact  affirms  that  the  grand  jury  had  in  fact  stopped  the  in- 
vestigation and  did  not  intend  to  resume  it,  and  in  such  event 
whether  or  not  the  article  was  but  just  criticism  or  complaint 
of  the  action  of  the  grand  jury  in  thus  abandoning  such  in- 
vestigation without  having  pursued  it  sufficiently  to  ascertain 
whether  or  not  there  had  been  any  crime  committed,  for  the 
general  statement  in  conclusion  as  to  the  writing  and  pub- 
lishing of  all  of  the  articles  disavows  all  intention  of  im- 
puting any  corrupt  motives  to  the  court,  or  of  intending  to 
interfere  with  the  administration  of  justice,  and  this  dis- 
claimer applies  alike  to  the  grand  jury  as  well  as  the  judge, 
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for  it  is  conceded  that  the  grand  jury  is  a  part  of  the  court, 
and  this^  together  with  the  other  averments^  constitutes  a 
complete  and  full  defence  to  the  charge  of  contempt. 
y^To  constitute  a  contempt  there  must  be  an  act  coupled 
with  an  intended  disrespect  or  defiance  of  the  court.  Lan- 
guage may  be  used  which  conclusively  proves  such  intent, 
but  where  the  intent  is  uncertain  from  the  language,  and  an 
intended  disregard  of  and  disrepect  to  the  court  are  disavowed 
under  oath,  and  it  is  asserted  that  an  innocent  and  consistent 
use  of  the  language  was  intended,  it  purges  the  contempt. 

In  Rapalje  on  Contempts,  at  section  115,  it  is  said: 
^^Again,  inasmuch  as  the  essence  of  a  contempt  consists,  to 
a  great  extent,  in  the  wilful  defiance  of  the  court  and  its 
authority,  the  entire  absence  of '  any  intention  of  committing 
a  contempt  of  the  court,  or  any  purpose  to  destroy  or  im- 
pair its  authority,  or  the  respect  due  thereto,'  is  a  good  de- 
fence."    Weeks  V.  Smith,  3  Abb.  R  R.  (N.  Y.)  211. 

In  Ex  parte  MoorCy  63  N.  C.  397,  Ihe  court  found  and 
stated  as  a  fact  of  record  that,  of  the  judge's  own  knowl- 
edge, the  investigation  by  said  grand  jury  was  pending  on 
the  30th  day  of  March,  1892,  and  was  not  fully  determined 
at  the  time  of  the  publication  of  the  articles. 

Where,  as  in  this  case,  the  charge  of  contempt  has  to  be 
made  by  alleging  the  surroundings  and  rumors  existing  in 
the  minds  of  the  public  at  the  time,  and  by  innuendoes  show- 
ing that  language,  innocent  and  inoffensive  as  ordinarily  in- 
terpreted, was  used  and  intended  to  be  understood  as  con- 
veying a  meaning  which  showed  a  disrespect  and  disregard 
of  the  court  is  charged  as  a  contempt,  the  verified  answer 
avowing  an  innocent  use  of  the  language  and  a  disavowal 
of  any  intended  disrespect  for  the  court,  or  that  it  was  used 
to  corrupt,  obstruct  or  embarrass  the  administration  of  jus- 
tice, the  answer  must,  under  the  well-settled  rule  of  law,  be 
taken  as  a  verity,  and  it  constitutes  a  complete  defence  to 
the  charge.  In  re  WooUey,  11  Ky.  95;  United  States  v. 
Dodge,  2  Gallison,  312. 
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The  judge  himself  cau  uot  assert  facts  existing  in  his  own 
mind  as  against  the  answer.  In  this  the  rule  differs  mate- 
rially from  that  in  case  of  a  direct  contempt.  The  defend* 
ant  has  verified  an  answer  which  constitutes  a  good  defence. 
The  court  in  such  proceedings  must  take  it  as  a  verity.  If 
the  judge  believes  the  facts  stated  are  untrue^  that  issue  may 
be  tried^  and  the  judge  can  testify  to  the  facts  within  his 
knowledge  in  a  proper  prosecution. 

It  follows  from  the  conclusion  we  have  reached  that  the 
appellant  was  entitled  to  an  acquittal  on  his  verified  answer 
in  this  case^  and  should  have  been  discharged. 

The  finding  of  the  defendant  guilty  was  contrary  to  law, 
and  the  court  erred  in  overruling  appellant's  motion  for  a 
new  trial. 

Judgment  reversed,  with  instructions  to  sustain  appellant^s 
motion  for  a  new  trial,  and  to  discharge  him. 

FUad  AprU  22, 1892. 


No.  14,789. 

The  Chicago,  St.  Louis  and  Pittbbubgh  Railboab 
Company  v.  Fby,  Administbatbix. 

Railboad. — Penondl  Ifyuriea, — Defeeiive  Appliance.  —  Knowledge  qf  Con^ 
party. —  What  Complaint  Mtut  Aver. — In  an  action  against  a  railroad 
company  to  recover  damages  for  injuries  resulting  in  the  death  of 
brakeman,  nvhich  injuries  it  is*  averred  in  the  complaint  were  caused 
by  the  defective  condition  of  a  brake*staff,  it  is  essential,  to  authorize  a 
recovery,  tliat  the  plaintiff  should  allege  and  prove  that  the  defect 
which  caused  the  injury  was  known  to  the  defendant,  or  was  such  as 
with  reasonable  diligence  should  have  been  discovered. 

Same. — Knowledge  of  Defect. — Special  Findings. — There  can  not  be  a  recov- 
ery for  the  plaintiff  in  such  an  action,  where  the  special  findings  of 
the  jury  not  only  do  not  state  facts  from  which  an  inference  of  notice 
of  the  defect  arises,  bat  on  the  contrary  states  that  upon  inspections 
made  at  different  times  and  places  no  defect  was  found  in  the  brake- 
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staff,  and  that  such  defects  as  existed  could  not  have  been  discovered 
without  taking  the  brake-staff  off  the  car  and  striking  it  with  a  ham- 
mer. 

Same — Defeetwe  Appliance  on  Foreign  Car. — Inspection  of  6y  D^endani  Gim* 
pony. — Where  the  car  with  the  defective  brake-staff  did  not  belong  to 
the  defendant,  but  to  another  railroad  company,  and  was  only  tempo- 
rarily in  use  by  the  defendant,  and  came  to  it  loaded,  the  fact  that  the 
car  had  been  in  the  possession  of  the  defendant  for  nearly  two  weeks 
prior  to  the  accident,  was  not  of  itself  sufficient  to  charge  the  defend- 
ant with  notice  of  the  defects.  The  inspection  which  a  company  is  re- 
quired to  make  of  a  foreign  car,  tendered  it  by  another  company  for 
transportation  over  its  lines,  must  be  made  with  reasonable  care,  so  as 
to  furnish  its  employees  with  reasonably  safe  appliances  for  use  in  the 
discharge  of  their  duties,  but  it  can  not  be  held  liable  for  hidden  de- 
fects which  could  not  be  detected  by  such  an  inspection  as  the  exigen- 
cies of  traffic  will  'permit. 

Same. — Answer. — Ignorance  of  Defect  by  D^endanl. — A  paragraph  of  answer 
was  good  as  a  special  denial  to  the  complaint,  which  averred  that  the 
car,  with  the  defective  brake,  was  a  foreign  car,  etc.,  and  that  the  de- 
fendant had  no  knowledge  of  the  defect  before  the  happening  of  the 
accident  and  could  not  have  discovered  it  by  careful  examination. 

Same. — Answer. — Inspection  of  Appliances  by  Employees. — Rtiles  of  Company. — 
Reply. — A  paragraph  of  answer  was  filed  to  the  complaint  which  set 
out  a  rule  of  the  railroad  company  requiring  its  brakemen  to  examine 
and  know  for  themselves  that  the  brakes,  ladders,  etc.,  which  they  were 
to  use  were  in  proper  condition,  and  if  not  to  put  them  in  condition, 
or  report  for  repairs.  It  was  further  averred  that  the  decedent  had 
knowledge  of  this  rule,  but  was  negligent  in  failing  to  make  an  exam- 
ination of  the  brake-staff  and  report  it  out  of  repair  before  the  car  left 
the  point  of  starting  on  the  trip  on  which  he  was  injured.  Ignorance 
of  the  defect  on  the  part  of  the  defendant  was  also  averred. 

Held,  that  while  the  above  paragraph  of  answer  was  little  more  than  a 
special  denial  of  the  complaint,  it  was  not  error  to  overrule  a  demurrer 
to  the  same. 

Heldy  also,  that  a  paragraph  of  reply  to  said  paragraph  of  answer  was 
good  which  showed  that  the  deceased'was  not  furnished  with  the  appli- 
ances, nor  had  he  the  opportunity,  to  make  the  inspection  required  by 
the  rules  of  the  company. 

From  the  Cass  Circuit  Court. 

N.  O.  Rosa  and  /.  (7.  Nelson,  for  appellant. 
O.  N.  Funk  aud  2).  G.  Justice,  for  appellee. 

Miller^  J. — The  appellee^  as  the  legal  representative  of 
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Daniel  L.  Fry,  deceased,  brought  this  action  against  the  ap- 
pellant to  recover  for  injuries  received  by  him  while  in  the 
service  of  appellant  as  brakeman  on  a  freight  train,  which 
^saused  his  death. 

The  complaint  charges  that  one  of  the  cars  of  the  defend- 
ant's train  upon  which  the  decedent  was  employed  was  what 
is  called  a  "  gondola  '^  car,  upon  which  the  brake-staff  was 
located  at  the  end  of  and  close  to  the  edge  of  the  car ;  that 
this  brake-staff  was  dangerous  and  unsafe  to  be  used  for  the 
purpose  for  which  it  was  intended  and  provided,  by  reason 
of  its  being  too  light,  weak  and  fragile,  and  for  the  further 
reason  that  at  a  point  on  the  same  at  or  near  the  ratchet  wheel 
at  the  bottom  surface  of  the  deck  or  floor  of  the  car  it  was 
cracked  and  broken  on  opposite  sides  to  the  depth  of  one- 
half  an  inch  on  each  side,  leaving  only  one-half  inch  in 
diameter  of  sound  iron  at  that  point ;  that  it  had  been  so 
cracked  and  broken  for  two  months  before  the  plaintiff's  de- 
cedent was  injured,  and  that  the  defendant  had  notice  of  its 
defective  and  unsafe  condition  for  that  length  of  time ;  that 
the  said  Daniel  L.  Fry  was  ignorant  of  its  defective  and 
dangerous  condition,  and  was  injured  without  fault  on  his 
part  while  in  the  discharge  of  his  duties. 

The  defendant  answered  the  complaint  by  a  general  de* 
Dial  and  two  a£Brmative  paragraphs,  which  will  be  noticed 
hereafter. 

The  cause  was  submitted  to  a  jury,  and  under  the  direc- 
tions of  the  court  a  special  verdict  was  returned,  upon  which 
a  judgment  was  rendered  in  favor  of  the  plaintiff. 

The  action  of  the  court  in  rendering  judgment  in  favor 
of  the  plaintiff  and  against  the  defendant  is  the  only  error 
assigned  by  the  appellant  in  this  court. 

It  is  contended  by  the  appellant  that  the  fiicts  found  in 

the   special  verdict  are  insufficient  to  support  a  judgment 

against  the  company.     The  omissions  pointed  out  are  (1) 

that  it  does  not  find  that  the  defendant  had  notice  of  the  de- 

VoL.  131.— 21 
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fects  in  the  brake-staff,  or  (2)  that  the  decedent  was  ignorant 
of  them. 

It  is  also  claimed  that  the  plaintiff  did  not  make  out,  but 
departed  from,  the  case  stated  in  the  complaint. 

The  findings,  so  far  as  they  relate  to  these  questions,  are 
as  follows : 

''First.  We  find  that  the  defendant,  on  the  22d  day  of 
December,  1886,  was  the  owner  and  was  operating  a  railroad 
from  Chicago,  Illinois,  to  Columbus,  Ohio,  and  passing 
through  the  State- of  Indiana,  known  as  the  Chicago,  St. 
Louis  and  Pittsburgh  Railroad,  and  had  been  operating  the 
same  for  more  than  two  years  immediately  preceding  that 
time. 

'^Second.  That  on  said  day,  and  for  about  two  years  prior 
thereto,  Daniel  L.  Fry,  the  decedent,  had  been  and  was  in 
the  service  of  said  defendant  as  a  brakeman,  serving  upon 
its  freight  trains,  and  that  on  said  day,  at  about  3:25  o'clock 
in  the  morning,  he  started  out  on  the  second  section  of  train 
No.  40,  as  rear  brakeman,  from  Logansport,  Indiana,  and 
destined  for  Bradford  Junction,  in  the  State  of  Ohio. 

''Third,  That  it  was  his  duty  as  such  brakeman  to  set 
brakes  upon  said  train  at  all  regular  stopping  places  for  said 
trains,  and  when  so  directed  by  the  conductor  and  when 
brakes  were  called  for  by  the  engineer  running  the  train. 

"Fourth,  That  said  Daniel  L.  Fry  continued  on  said  train, 
serving  as  rear  brakeman,  until  the  train  reached  a  point 
about  one  and  one-half  miles  west  of  the  station  of  Wood- 
ington,  in  the  State  of  Ohio,  when  the  engineer  called  for 
brakes,  and  said  Fry,  who  was  then  in  the  caboose,  went  for- 
ward, in  answer  to  said  call,  for  the  purpose  of  setting  the 
brakes,  and  that  while  in  the  act  of  setting  the  brake  on  the 
rear  end  of  the  first  car  in  front  of  the  caboose,  the  brake- 
staff  of  the  brake  that  he  was  attempting  to  set  broke  off  im- 
mediately under  the  ratchet  wheel,  and  that  said  Fry  was- 
thereby  caused  to  fall  upon  the  track,  and  was  run  over  by 
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the  wheels  of  the  caboose  and  injured,  so  that  in  about  five 
hours  thereafter  he  died  from  said  injuries. 

"Fifth.  We  find  that  the  car  upon  which  the  brake-staff 
was  fastened  that  broke  and  caused  said  Fry  to  fall  and  re- 
ceive said  injuries,  was  not  owned  by  the  defendant,  but  was 
a  foreign  car,  owned  by  the  Columbus,  Hocking  Valley  and 
Toledo  Railroad  Company,  and  that  on  the  9th  day  of  De- 
cember, 1886,  the  defendant  received  said  car  from  the  owner, 
at  Columbus,  Ohio,  loaded  with  coal,  to  be  transported  to 
Washington  Heights,  in  the  State  of  Illinois,  and  there  de- 
livered to  the  Chicago  and  Bock  Island  Railroad  Company 
to  be  unloaded,  and  when  returned  to  the  defendant  to  be 
by  it  transferred  back  over  its  road  to  the  owner  at  Colum- 
bus, Ohio ;  that  said  car,  so  loaded,  was  brought  by  the  de* 
fendant  as  a  part  of  one  of  its  trains  to  Logansport,  Indiana, 
on  the  10th  day  of  December,  1886,  where  said  car  .was 
kept  for  repair  until  the  15th  of  said  month,  on  which  day 
it  was  taken  to  Washington  Heights  and  delivered  to  said 
Chicago  and  Rock  Island  Railroad  Company,  in  whose  pos- 
session it  remained  until  the  21st  day  of  said  month,  when 
it  was  returned  by  the  said  company  to  defendant  and  brought 
to  Logansport,  Indiana,  where  it  arrived  at  eleven  o'clock 
p.  M.  of  said  day,  and  that  on  the  next  morning,  the  22d, 
said  car  composed  a  part  of  the  second  section  of  train  No. 
40,  occupying  the  position  of  the  first  car  in  front  of  the 
caboose,  and  started  for  Columbus,  Ohio,  about  3:26  A.  M., 
with  said  decedent  upon  it,  and  that  it  proceeded  in  that  po- 
sition until  the  happening  of  the  accident,  as  hereinbefore 
found. 

"Sixth.  That  the  defendant  has  at  all  times  since  it  com- 
menced operating  said  railroad,  kept  persons  employed  at 
Columbus,  Ohio,  Logansport,  Indiana,  and  Washington 
Heights,  Illinois,  whose  duties  have  been  to  inspect  all  cars 
passing  over  the  road  that  stopped  at  either  of  said  points^ 
and  when  found  to  be  out  of  order  to  report  them  for  re- 
pairs, and  that  no  car,  when  so  reported,  was  permitted  to 
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go  out  upon  the  road  until  repaired,  and  that  said  car  was 
so  examined  by  said  persons  when  it  was  received  at  Colum- 
bus^ Ohio,  on  the  9th  day  of  December,  1886,  and  again  on 
the  10th  day  of  the  same  month  at  Logansport,  Indiana, 
and  again  at  Washington  Heights,  Illinois,  on  the  21st,  and 
at  Logansport  again  on  the  evening  of  the  same  day  in  the 
same  month,  and  that  in  all  said  examinations  said  car  was 
found  to  be  in  apparent  good  order  by  the  persons  making 
such  inspections,  except  in  the  inspection  at  Logansport  on 
the  10th,  when  said  car  was  reported  out  of  order  and  was 
repaired,  and  was  again  inspected  after  said  repairs  were 
made,  and  that  in  none  of  said  inspections  was  any  defect 
found  in  the  brake-staff  that  broke  on  said  car,  and  said  car 
was  not  reported  for  repairs,  or  that  it  was  out  of  order,  ex- 
cept on  the  10th,  as  above  found,  which  defect  was  not  in 
the  brake-staff. 

"Ninth.  We  find  that  said  brake-staff  was  one  and  one- 
fourth  inches  in  diameter,  which  was  the  size  used  for  such 
purposes,  and  was  of  sufficien t size,  if  sound;  that  said  brake- 
staff,  at  the  time  of  said  accident,  showed  that  it  was  cracked 
on  each  side  and  opposite  each  other  to  the  depth  of  about 
one-fourth  or  three-eighths  of  an  inch,  and  that  the  iron  so 
cracked  presented  a  rusty  appearance,  which  is  the  only  ev- 
idence before  us  of  the  length  of  time  said  cracks  had  been 
there ;  and  we  find  that  said  cracks  or  breaks  of  said  brake- 
staff  were  the  cause  of  its  breaking  and  causing  the  injuries 
received  by  said  decedent. 

*^ Thirteenth.  We  find  that  said  brake-staff  was  weakened 
and  cracked  on  each  side,  so  that  the  defect  could  not  have 
been  discovered  without  taking  it  off  the  car  and  striking  it 
with  a  hammer,  and  that  this  was  not  done  in  any  of  the  in- 
spections made ;  that  at  3:26  o'clock  in  the  morning  of  the 
day  that  Daniel  L.  Fry  lost  his  life,  and  when  the  train 
started  out  from  Logansport,  it  was  dark  and  cloudy,  and  a 
snow  storm  was  prevailing,  and  that  it  continued  until  Fry 
fell  from  the  train  and  was  killed,  about  11  o'clock  A.  IC.  of 
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the  same  day ;  and  that  said  Fry  was  called  by  the  call  boy 
to  go  out  OD  said  tripaboutone-half  hour  before  train  time.'^ 

In  order  to  recover  against  the  defendant  it  was  essential 
that  the  plaintiff  should  allege,  and  prove,  that  the  defect 
which  caused  the  injury  was  known  to  the  defendant,  or  was 
such  as  with  reasonable  diligence  ought  to  have  been  dis- 
covered. Pittsburgh,  do,,  R.  W.  Co.  v.  Adams,  105  Ind.  161 
(163) ;  Sack  v.  Dolese  (111.),  27  N.  E.  R.  62. 

There  is  no  finding  in  the  verdict,  in  express  terms,  that 
the  defendant  had  notice  or  knowledge  of  the  defective  con- 
dition of  the  brake-staff  that  caused  the  accident;  the  ut- 
most that  is  claimed  in  that  direction  is,  that  it  states  facts^ 
which  raise  an  inference  of  knowledge,  or  of  an  opportunity, 
by  the  use  of  reasonable  diligence,  to  acquire  knowledge  of 
such  defects. 

It  is  the  office  of  a  special  verdict  to  find  the  ultimate  facts, 
and  not  merely  to  state  the  evidentiary  facts.  The  courtcan 
only  draw  such  inferences  as  irresistibly  result  from  the  facts 
found  by  the  jury.  Oardon  v.  Stockdale,  89  Ind.  240  ;  Locke 
V.  Merchants'  Nat'l  Bank,  66  Ind.  353 ;  Stix  v.  Sa^er,  109 
Ind.  254. 

It  requires  no  study  of  the  findings  of  the  jury  to  deter- 
mine, not  only  that  they  did  not  find  facts  from  which  an 
inference  of  notice  of  the  defects  arises,  but  that  on  the  con- 
trary they  find  that  upon  inspection  made  at  different  times, 
and  places,  no  defect  was  found  in  th^  brake-staff,  and  that 
such  defects  as  existed  could  not  have  been  discovered  with- 
out taking  the  brake-staff  off  the  car  and  striking  it  with  a 
hammer. 

It  is  insisted  by  the  counsel  of  the  appellee,  that  the  ftot 
that  the  car  had  been  in  the  possession  of  the  company  for 
nearly  tWo  weeks  was  of  itself  sufficient  to  charge  the  com- 
pany with  notice,  and  they  cite  in  support  of  the  proposition 
Fay  V.  Minneapolis,  etc.,  R.  W.  Co.,  30  Minn.  231. 

There  is  this  important  difference  between  these  cases.  In 
that  case  the  jury  found  that  the  company  had  notice  of  the 
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defect,  and  the  court  say  in  the  opinion  that  the  ^^  defect  in 
the  ca^  was  readily  discernible  upon  proper  inspection.'' 

The  car  which  occasioned  the  injury  having  been  received 
by  the  company  loaded,  and  in  the  regular  course  of  busi- 
ness, from  another  company  for  transportation  over  its  lines, 
the  receiving  company  owed  to  its  employees  the  duty  of 
making  proper  inspection  and  giving  notice  of  its  defects,  if 
any  were  found.  Cincinnati,  etc..  B.  R.  Go,  v.  McMuUen, 
117  Ind.  439.  If  the  car  came  to  it  with  defects  visible  or 
discoverable  by  ordinary  inspection,  it  should  either  have  re- 
fused to  receive  it,  or  immediately  repaired  it  sufficiently  to 
have  made  it  reasonably  safe. 

The  inspection  which  a  company  is  required  to  make  of  a 
foreign  car  tendered  it  by  another  company  for  transporta- 
tion over  its  lines,  is  not  a  merely  formal  one,  but  should  be 
made  with  reasonable  care  so  as  to  furnish  its  employees 
with  reasonably  safe  appliances  for  use  in  the  discharge  of 
their  duties.     Patterson  R.  W.  Ac.  Law,  sections  290,  291. 

In  the  late  case  of  Missouri  Pacific  R.  W.  Co,  v.  Bar- 
beVy  44  Kan.  612,  the  court  cites  with  approval  from  the 
opinion  in  Gutridge  v.  Missouri  Pacific  JR.  W,  Go.,  94 
Mo.  468,  the  following:  "The  defendant  contends  that 
it  had  a  right  to  assume  that  the  car,  being  a  foreign  one, 
was  reasonably  safe  and  fit  for  the  uses  for  which  it  was  be- 
ing used.  We  do  not  agree  to  the  proposition  as  thus  broadly 
stated.  If  the  car  had  obvious  defects  which  rendered  it 
onfit  for  use,  defendant  was  under  no  obligation  to  receive 
it,  and  should  not  have  received  it.  Cars  coming  from  one 
road  to  another  must  necessarily  be  subjected  to  wear,  and 
are  liable  to  be  rendered  unfit  for  use  in  the  course  of  trans- 
portation, and  this  must  be  known  to  the  receiving  company. 
It  is  but  the  result  of  the  most  common  observation*  While 
it  is  not  incumbent  on  the  receiving  company,  on  the  receipt 
of  the  car,  to  make  tests  to  discover  hidden  defects,  in  the 
construction,  or  in  the  materials  used  in  the  construction, 
still  it  is  bound  to  inspect  foreign  cars  just  as  it  would  and 
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is  required  to  inspect  its  own^  after  they  have  been  in  use. 
This  duty  devolves  upon  the  company  as  much  in  the  one 
case  as  in  the  other/' 

The  company  ought  not,  however,  to  be  held  liable  for 
hidden  defects  which  could  not  be  detected  by  such  an  in- 
spection as  the  exigencies  of  traffic  will  permit.  Patterson 
R.  W.  Ac.  Law,  section  290. 

There  is  nothing  in  the  special  verdict  indicating  that 
there  was  anything  unusual  in  the  appearance  of  the  car 
when  it  was  received  by  the  defendant  company  at  Colum? 
bor,  that  called  for  any  special  inspection  of  its  condition ; 
if  it  was  old,  dilapidated,  or  obviously  defective,  a  corre- 
sponding duty  of  careful  inspection  devolved  upon  the  de- 
fendant, but  we  find  nothing  in  the  pleadings  or  verdict  of 
the  jury  indicating  that  such  was  the  case. 

If  the  inspections  to  which  the  car  was  subjected  were 
not  thorough,  that  also  was  a  proper  subject  of  allegation 
and  proof. 

This  is  not  one  of  the  cases  where  proof  of  the  accident  is 
prima  facie  evidence  of  negligence.  Du^  v.  Uptofiy  118 
Mi^.  644 ;  Sack  v.  DolesCj  mpra. 

We  are  of  the  opinion  that  the  verdict  does  not  show 
either  notice  to  the  defendant  of  the  defect  complained  of,  or 
state  facts  from  which  we  can  infer  notice,  and  for  that  rea-  < 
«on  the  judgment  of  the  court  will  have  to  be  reversed. 

We  do  not  think  the  special  verdict  shows  that  the  de- 
cedent is  chargeable  with  notice  of  the  defects  in  the  brake- 
staff  on  account  of  which  he  was  injured.  Taking  into  con- 
sideration the  nature  and  location  of  the  defect,  and  his  lim- 
ited opportunities  of  inspection,  it  is  highly  improbable  that 
be  should  have  discovered  the  defects. 

The  conclusion  at  which  we  have  arrived  renders  it  un- 
necessary for  us  to  examine  and  pass  upon  the  claim  made 
by  the  appellants  that  the  case  made  by  the  verdict  does  not 
correspond  with  the  allegations  of  the  complaint. 

The  appellee  assigns  cross-errors  upon  the  ruling  of  the 
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court  in  overruling  the  demurrers  to  the  second  and  third 
paragraphs  of  answer,  and  sustaining  the  demurrer  to  the 
second  paragraph  of  reply,  which  was  addressed  to  the  third 
paragraph  of  answer. 

The  second  paragraph  of  answer  states  the  same  facts  that 
are  set  forth  in  the  fifth,  sixth  and  eleventh  findings  of  the 
jury,  with  the  additional  averment  that  the  defendant  had 
no  knowledge  of  the  defect  before  the  happening  of  the  ac- 
cident, and  could  not  have  discovered  it  by  careful  examina- 
tion. 

This  paragraph  was  good  as  a  special  denial  of  the  com- 
plaint, and  it  was  not  error  to  overrule  the  demurrer. 

The  third  paragraph  of  answer  sets  out  a  rule  of  the  rail- 
road company  requiring  its  brakemen  to  examine  and  know 
for  themselves  that  the  brakes,  ladders,  etc.,  which  they  were 
to  use  were  in  proper  condition,  and  if  not  to  put  them  in 
coddition,  or  report  for  repairs. 

It  is  averred  that  the  decedent  had  knowledge  of  this  rule, 
but  was  negligent  in  &iling  to  make  an  examination  of  the 
brake-staff  and  report  it  out  of  repair  before  the  car  left  Lo- 
gansport  on  the  trip  upon  which  he  was  injured.  It  also 
avers  that  the  defendant  was  ignorant  of  the  defect  in  the 
brake-staff. 

»  This  paragraph  is  little  more  than  a  special  denial  of  the 
complaint,  but  we  are  satisfied  that  overruling  the  demurrer 
to  the  same  was  not  erroneous. 

The  second  paragraph  of  reply  to  the  third  paragraph  of 
answer  charges  that  the  train,  of  which  the  defective  car 
formed  a  part,  left  Logansport  at  3  o'clock  A.  M.  of  the  day 
the  decedent  was  injured ;  that  he  was  called  by  one  of  the 
**call  boys  "  of  the  defendant  thirty  minutes  before  the  leav* 
ing  time  of  the  train  ;  that  upon  arriving  at  the  train  his 
time  was  occupied  in  cleaning  lamps  and  displaying  rear 
signal  lanterns,  and  examining  the  couplings  of  the  cars,  and 
loosening  the  brakes  of  the  train  so  that  it  could  be  start«d^ 
all  of  which  was  part  of  his  duties  as  rear  brakemau,  and 
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that,  thereby,  all  his  time  was  taken  up  until  the  train 
started;  that  there  were  thirty-eight  cars  in  the  train,  and 
that  it  takes  from  twenty  to  thirty  minutes  to  properly  in- 
spect a  single  freight  car;  that  no  appliances  were  furnished 
the  decedent  with  which  to  make  an  inspection,  and  no  time 
given  him  to  inspect  prior  to  the  time  the  train  started  ;  that 
the  morning  was  dark  and  cloudy,  and  the  defendant  had  no 
lights  in  their  yards,  except  the  ordinary  brakeman's  lantern^ 
and  that  the  defect  could  not  have  been  discovered  by  an  in- 
spection made  with  a  lantern  in  the  night  time.  It  is  also 
averred  that  a  reasonable  inspection  made  by  the  regular  in- 
spectors would  have  discovered  the  defects,  but  that  the  de- 
fendant negligently  failed  to  have  it  so  inspected  ;  that  from 
the  time  the  train  left  Logansport  the  defect  was  hidden  from 
the  decedent,  and  that  he  was  engaged  in  the  performance  of 
his  duties,  and  had  no  opportunity  to  make  an  inspection  on 
account  of  the  continuous  passage  of  the  train. 

A  demurrer  was  sustained  to  this  paragraph  of  reply. 

We  are  of  the  opinion  that  the  duties  put  upon  the  brake- 
man  by  the  rule  in  question  adds  very  little  to  the  duties 
placed  upon  him  by  the  rules  of  law.  Something  more 
than  the  mere  making  of  a  rule  requiring  brakemen  to  make 
inspection  of  the  implements  and  machinery  used  by  them, 
is  necessary  in  order  to  shield  the  master  from  the  conse- 
quences of  a  failure  to  perform  the  duties  of  furnishing  safe 
implements  and  machinery  imposed  by  law  upon  him.  He 
must  have  the  appliances  and  opportunity  for  making  such 
inspection.  The  duty  imposed  by  law  upon  railway  com- 
panies of  furnishing  reasonably  safe  cars  and  appliances  for 
the  use  of  brakeman  in  its  employ,  is  for  the  protection  of 
life  and  limb,  both  of  which  are  sacred  in  the  eye  of  the  law, 
and  public  policy  forbids  that  the  master  should  be,  in  any 
manner,  relieved  of  that  duty  without  providing  for  the  per- 
formance of  the  same  by  some  other  agency  as  fully  as  re- 
quired of  the  master. 

The  paragraph  of  reply  under  consideration  shows  very 


330  SUPREME  COURT  OF  INDIANA, 


Coleman  ei  aLv.  Floyd. 


clearly  that  the  deceased  had  neither  the  appliances  nor  the 
opportunity  to  make  the  inspection  required  by  therules  of 
the  company,  and  he  was  thereby  relieved  of  that  duty  in  so 
&r  as  it  was  imposed  upon  him  by  such  rules. 

In  our  opinion  the  court  erred  in  sustaining  the  demurrer 
to  the  second  paragraph  of  reply. 

Some  other  questions  are  presented  by  the  cross-as- 
signment of  errors,  but  inasmuch  as  they  are  extremely  an- 
likely  to  occur  upon  another  trial  we  decline  to  consider 
them. 

The  judgment  is  reversed,  with  instructions  to  overrule  the 
demurrer  to  the  second  paragraph  of  reply,  all  costs  against 
the  appellant  back  to  the  ruling  upon  the  demurrer  to  the 
reply. 

Filed  Oct  30, 1891 ;  petition  for  a  rehearing  overruled  April  28, 1892^ 


No.  16,764. 

Coleman  et  al.  v.  Floyd. 

Vknub. — Change  of. — Setting  Aside  Judgment. — Where  a  salt  was  begun  in 
the  Howard  Circuit  Court,  and  on  application  of  the  appellants  was 
sent  to  the  Clinton  Circuit  Court,  and  from  that  court,  on  appellee's  ap- 
plication, was  sent  to  the  Grant  Circuit  Court,  and  after  remaining  there 
for  nearly  three  months,  the  latter  court,  on  its  own  motion,  ordered 
the  case  back  to  the  Clinton  Circuit  Court,  a  judgment  rendered  in  the 
Clinton  Circuit  Court  against  the  appellants  should  be  set  aside,  the 
affidavit  in  support  of  the  motion  to  set  the  judgment  aside  showing 
that  the  appellants  had  no  knowledge  until  long  after  the  judgment  had 
been  rendered  that  the  cause  had  been  transferred  to  the  Clinton  Cir- 
cuit Court,  and  that  they  had  a  meritorious  defence. 

Sauis. — Trarufer  to  Another  Comity. —  Validity  cf  TroMfer. —  When  I\irtjf  Cm 
Not  Contest. — Where  a  party  obtains  a  change  of  venue  from  the  county, 
and  is  instrumental  in  carrying  the  case  to  another  county,  he  can  not 
successfully  assert  that  the  case  was  not  properly  in  the  circuit  court  of 
the  latter  county,  unless  he  can  make  it  appear  that  there  was  no  juris- 
diction  over  the  subject  resident  in  that  tribunal. 


NOVEMBER  TERM,  1891.  331 

Coleman  ei  aL  v.  Floyd. 

Same. — General  Juriidielion, — How  Catue  Can  be  TroMferred, — Where  a 
conrt  has  general  jurisdiction  of  the  subject  and  the  person,  a  cause  can 
only  pass  from  that  court  by  a  judgment.  It  can  not  be  arbitrarilj 
transferred  to  another  tribunal.  For  a  discussion  of  the  distinction  be- 
tween jurisdiction  of  a  person  and  jurisdiction  of  a  particular  case,  see 
opinion. 

Same. — FaUure  to  Send  Cause  to  Adjoining  Circuit. — Juriadietion. — From  the 
mere  fact  that  on  change  of  venue  the  case  is  not  sent  to  an  adjoining 
circuit  as  required  by  section  413,  B.  S.  18dJ,  it  does  not  follow  that  the 
circuit  court  to  which  it  is  sent  has  no  jurisdiction.  It  can  not  arbi- 
trarily send  the  case  back  after  having  assumed  jurisdiction. 

Practice. — 2WaZ. — Failure  of  Party  to  Appear. — Where  a  party  fails  to  ap- 
pear when  a  case  is  called  for  trial,  a  jury  need  not  be  impanelled  to 
try  the  cause.    The  trial  may  be  had  before  the  court. 

Same. — Suits  to  Enforce  lAens. — How  Triable. — Suits  to  enforce  liens  are 
triable  by  the  court 

Same. — Suit  to  Enforce  Lien. — Money  Judgment — Complaint. — Demurrer. — In 
a  suit  to  enforce  a  lien,  if  the  complaint  is  sufficient  to  entitle  the  plain* 
tiff  to  a  money  judgment,  it  will  prevail  against  a  demurrer. 

Vendor  akd  Vendee. — Payment  on  Contract  of  Purchase. —  Venders  Lien, — 
Where  a  vendee  pays  money  to  the  vendor  upon  a  contract  for  the  con- 
veyance of  the  land,  and  the  latter  can  not  or  will  not  convey,  the 
former  may  enforce  a  vendee's  lien  for  the  money  paid  upon  the  contract 
of  purchase. 

From  the  Clinton  Circuit  Court. 

/.  (ySrien  and  C.  C.  Shirley,  for  appellants. 
J.  V.  Kerdy  for  appellee. 

Elliott,  C.  J. — This  suit  was  begun  in  the  Howard  Cir- 
cuit Court.  The  appellants  asked  a  change  of  venue,  and  the 
case  was  sent  to  the  Clinton  Circuit  Court,  and  from  that 
court  it  was  sent  by  change  of  venue  to  the  Grant  Circuit 
Court,  where  it  remained,  duly  docketed,  from  the  27th  day 
of  November,  1886,  until  the  22d  day  of  February,  1887. 
On  the  day  last  named  the  Grant  Circuit  Court,  on  its  own 
motion,  ordered  the  case  back  to  the  Clinton  Circuit  Court. 
The  case  reached  that  court  on  the  29th  day  of  March,  1887, 
and,  on  the  14th  day  of  June,  1889,  the  appellants  were 
called  and  the  cause  submitted  to  the  Clinton  Circuit  Court 
for  trial  as  upon  the  failure  to  appear  for  trial.     A  judg- 
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ment  was  entered  against  them.  On  the  5th  day  of  Octo- 
ber, 1889,  the  appellants  moved  to  set  aside  the  judgment. 
In  the  affidavit  filed  in  support  of  the  motion  it  was  alleged 
that  the  venue  was  changed  to  the  Clinton  Circuit  Court, 
then  to  the  Grant  Circuit  Court,  that  ihe  case  was  once  con« 
tinued  by  that  court  and  then  ordered  back  to  the  Clinton 
Circuit  Court ;  that  the  appellants  had  no  notice  of  the  ac- 
tion of  the  Grant  Circuit  Court,  and  were  ignorant  of  the 
fact  that  the  case  was  on  the  docket  of  the  Clinton  Circuit 
Court ;  that  they  had  no  knowledge  of  the  action  of  the 
latter  court  until  the  25th  day  of  September,  1889;  that 
they  have  a  valid  and  meritorious  defence  to  the  appellee's 
complaint,  as  set  forth  in  their  answers  filed  in  the  Howard 
Circuit  Court;  that  they  did  not  appear  to  the  suit  in  the 
Clinton  Circuit  Court  after  its  return  to  that  court,  and  that 
they  were  residents  of  Howard  county.  The  appellants' 
motion  was  overruled,  and  an  exception  properly  reserved. 

The  change  from  the  Clinton  Circuit  Court  was  granted 
upon  the  application  of  the  appellee,  and  there  was  no  ob- 
jection to  the  order  directing  that  the  case  should  go  to  the 
Grant  Circuit  Court.  Presumptively,  therefore,  the  case 
went  to  the  latter  court  through  the  instrumentality  of  the 
appellee.  She  applied  for  the  change,  and  it  was  her  duty 
to  perfect  it;  hence  we  must  assume  that  this  duty  was  per- 
formed. As  the  appellee  obtained  the  change  and  was  in- 
strumental in  carrying  the  case  to  the  Grant  Circuit  Coart, 
she  is  not  in  a  situation  to  successfully  assert  that  the  case 
was  not  properly  in  that  court,  unless  she  can  make  it  appear 
that  there  was  no  jurisdiction  over  the  subject  resident  in 
that  tribunal. 

It  seems  quite  clear  that  if  the  parties  had  appeared  and 
tried  the  case  in  the  Grant  Circuit  Court,  neither  could  have 
successfully  urged  that  the  proceedings  were  coram  non  ju- 
dice.  There  was  general  jurisdiction  of  the  subject  and  of 
the  persons,  and  where  such  jurisdiction  exists  the  proceed- 
ings are  not  void.     There  is  an  essential  and  clear  distinc- 
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tion  between  jurisdiction  of  a  subject  and  jurisdiction  of  a 
particular  case.  This  difference  is  illustrated  in  the  cases 
which  hold  that  the  failure  to  object  to  the  exercise  of  juris- 
diction by  a  court  of  equity  waives  the  jurisdictional  ques- 
tion, although  if  objection  is  duly  made  the  case  would  neces- 
sarily go  to  a  court  of  law.  Grandin  v.  Le  Roy,  2  Paige  Ch. 
608 ;  Le  Roy  v.  PlaU,  4  Paige  Ch.  76 ;  TruacoU  v.  King,  6 
N.  Y.  147 ;  Buffalo,  etc.,  Co,  v.  Delaware,  etc.,  Co.,  130  N. 
Y.  152. 

It  is  illustrated,  also,  in  the  cases  which  hold  that,  although 
an  action  may  be  brought  in  the  wrong  State  or  county^ 
there  may  be  jurisdiction  where  there  is  no  seasonable  ob- 
jection. Indianapolis,  etc,  R.  R,  Co.  v.  Solomon,  23  Ind. 
534. 

The  difference  between  jurisdiction  of  the  subject  and  ju- 
risdiction of  the  particular  instance  is  stated  and  discussed 
in  Jackaon  v.  Smith,  120  Ind.  520  (522),  State,  ex  reL,  v. 
Wolever,  127  Ind.  306  (315),  McCoy  v.  Able,  post,  p.  417 
and  Yates  v.  Lansing,  5  Johns.  282.  The  decision  in  Per^ 
rill  V.  Nichols,  89  Ind.  444,  even  if  sound,  is  not  in  point, 
for  the  reason  that  in  that  case  there  was  no  general  jurisdic- 
tion. Here  there  was  general  jurisdiction  over  the  general 
class  of  cases  to  which  this  case  belongs.  There  was,  at  all 
events,  much  more  than  a  naked  usurpation  of  jurisdiction 
by  the  Grant  Circuit  Court. 

The  Grant  Circuit  Court  did  assume  jurisdiction  over  the 
case  under  color  of  right  and  by  invitation  of  the  appellee. 
The  case  was  placed  upon  its  docket,  was  there  for  some 
months,  and  was  once  formally  continued.  There  was,  there- 
fore, an  assumption  of  jurisdiction  by  one  court  of  general 
jurisdiction  of  a  cause  sent  to  it  by  another  tribunal  of  equal 
rank,  and  we  do  not  think  it  can  be  held  that  the  court 
which  assumed  jurisdiction  was  an  usurper.  If  it  was  not^ 
there  was  jurisdiction;  if  jurisdiction,  the  case  could  only 
pass  from  that  court  by  a  judgment,  for  there  was  no  right 
to  arbitrarily  transfer  it  to  another  tribunal. 
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We  have  given  full  consideration  to  the  contention  of  the 
appellee,  ba^ed  upon  the  provision  of  the  statute  which  re- 
quires a  case  to  be  sent  to  '^  a  county  in  the  same  or  in  an  ad* 
joining  circuit/'  Section  413,  R.  S.  1881.  If  it  were  granted 
that  the  Clinton  Circuit  Court  did  wrong  in  sending  the  case 
to  the  Grant  Circuit  Court,  it  would  by  no  means  follow  that 
its  decision  was  void,  for  the  utmost  that  can  be  said  is  that 
the  decision  was  erroneous.  There  was  undoubtedly  power 
to  decide,  and  power  to  decide  necessarily  includes  the  power 
to  decide  wrong  as  well  as  right.  Snelson  v.  State,  ex  rel.^ 
16  Ind.  29;  Ely  v.  Board,  etc.,  112  Ind.  361  (368);  Young 
v.  8eUer8, 106  Ind.  101.  An  error  may  be  committed  in  con- 
struing or  applying  a  statute,  no  matter  how  clear  or  im- 
perative its  terms,  as  well  as  in  any  other  ruling.  If  the 
concession  be  made  that  there  was  a  clear  and  flagrant  mis- 
construction or  misapplication  of  the  statute,  still  the  only 
conclusion  warranted  by  such  a  concession  is  that  there  was 
an  erroneous  ruling  or  decision.  That  decision,  it  is  to  be 
remembered,  was  procured  and  acquiesced  in  by  the  appellee, 
since  she  was  the  fictor,  and  secured  the  order  which  carried 
the  case  out  of  the  Clinton  Circuit  Court. 

The  record  shows  that  the  appellee  secured  the  change  of 
venue,  and,  as  we  have  seen,  the  presumption  is  that  the 
case  was  sent  to  Grant  county  by  her  procurement.  If  it 
was,  she  is  in  no  situation  to  assail  a  ruling  invited  by  her 
own  act ;  at  all  events,  she  is  not  in  a  situation  to  be  per- 
mitted to  take  an  unconscionable  advantage  of  her  adversa- 
ries, and  this  she  would  be  allowed  to  do  if  awarded  a  judg- 
ment in  a  case  where  there  is  a  meritorious  and  valid  defence, 
as  we  must  assume  there  is  in  this  instance. 

We  think  it  clear  that  the  appellants'  motion  to  set  aside 
the  judgment  should  have  been  sustained.  They  had  a  right 
to  act  upon  the  assumption  that  the  case  was  still  in  the 
court  to  which  it  was  sent  upon  the  appellee's  application. 
If  the  appellee  bad  there  taken  judgment  in  due  course,  it 
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would  Ququestionably  have  been  rendered  in  the  exercise  of 
that  court's  general  jurisdiction. 

The  appellants  are  in  error  in  assuming  that  where  parties 
fail  to  appear  where  a  caus^  is  called  for  trial,  a  jury  must 
be  impanelled  to  try  the  cause.  The  decision  in  Te/i^rell  v. 
State^  ex  reL,  68  Ind.  165,  is  in  direct  opposition  to  the  statute^ 
and  was  expressly  overruled  in  Love  v.  Hallj  76  Ind.  326. 
The  appellants  are  also  in  error  in  asserting  that  the  cause  is 
triable  by  a  jury  in  any  event.  It  is  a  suit  to  enforce  a  lien, 
and  such  suits  are,  as  has  been  again  and  again  decided,  tri* 
able  by  the  court. 

The  complaint  is  undoubtedly  sufficient  to  entitle  the  ap- 
pellee to  a  money  judgment,  and  if  good  only  to  that  extent, 
it  will  prevail  against  a  demurrer.  Bayleas  v.  Glenn,  72 
Ind.  6.  But  we  adjudge  that  the  facts  pleaded  entitle  the 
appellee  to  a  lien  upon  the  land  described  in  the  complaint, 
inasmuch  as  the  facts  pleaded  show  payment  of  part  of  the 
purchase  for  land  upon  a  contract  which  the  vendor  can  not 
or  will  not  perform.  Where  a  vendee  pays  money  to  the 
vendor  upon  a  contract  for  the  conveyance  of  the  land,  and 
the  latter  can  not  or  will  not  convey,  the  former  may  en- 
force a  vendee's  lien  for  the  money  paid  upon  the  contract 
of  purchase. 

Judgment  reversed. 

FUed  April  28, 1892. 


No.  16,268. 

Wilson  et  al.  v.  McClain  bt  al. 

QbjLVEL  Road. — Board  of  County  Oommissionen. — Appeal  to  OircuU  Cburt-^ 
In  the  matter  of  the  establishment  of  a  free  gravel  road,  an  appeal  can 
only  be  taken  to  the  circuit  court  from  a  final  order  of  the  board  of 
county  commissioners. 

From  the  Park  Circuit  Court. 

—  Davidson  and  —  Westy  for  appellants. 

8.  D.  Pratt,  T.  W.  Rice  and  J.  T.  Johnson,  for  appellees. 
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MoBbide,  J. — The  appellants,  with  others,  were  petition- 
ers for  the  establishment  of  a  free  gravel  road  in  Park 
county,  under  the  act  of  April  8th,  1886,  Elliott  Supp.,  sec- 
tion 1472  et  aeq.  At  the  time  the  viewers  and  engineers  sub- 
mitted their  report  the  appellants  presented  to  the  board  of 
county  commissioners  their  written  motion,  asking  to  be  al« 
lowed  to  withdraw  their  names  from  the  petition  and  to  dis- 
miss the  proceeding  so  far  as  they  were  concerned.  Leave 
was  refused,  and,  on  motion  of  the  attorneys  for  the  remain- 
ing petitioners,  the  board  made  the  following  order : 

^'And  the  board,  being  fully  advised  in  the  premises,  sus- 
tains said  motion,  and  said  motion  to  withdraw,  and  remon- 
strance, are  hereby  overruled  and  dismissed,  from  which 
decision  said  remonstrators  pray  an  appeal/' 

The  record  does  not  show  that  any  other  order  was  made 
or  action  taken  by  the  board.  The  appeal  was  prematurely 
taken,  and  the  record  presents  no  question  for  our  considera- 
tion. An  appeal  will  only  lie  in  such  cases  from  the  final  or- 
der of  the  board.  Neptune  v.  Taylor^  108  Ind.  459,  and  cases 
cited ;  Tomlinson  v.  Peters^  120  Ind.  237,  and  cases  cited. 

The  circuit  court  did  not  err  in  dismissing  the  appeal. 

Judgment  a£Sirmed,  with  costs. 

FUed  April  22, 1892. 


No.  16,788. 

Beddicr  et  al.  v.  Lobd  et  al. 

Will.— Fea  Simple  EstaU.— The  Word  "Heirs*'  Cbfufrued.— Wheie  a  will 
gave  a  certain  share  of  the  testator's  real  estate  to  his  daughter,  **  M.  B.^ 
and  her  heirs  (exclusively)/'  she  took  a  fee-simple  title  to  the  real  es- 
tate subject  to  be  disposed  of  and  conveyed  by  deed  in  which  her  hus- 
band should  join.  The  word  "  heirs  "  in  the  will  is  used  in  its  lechnicaL 
legal  sense,  and  vests  a  fee  in  the  first  taker. 

From  the  Bush  Circuit  Court. 
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M.  E.  Forkner,  D.  8.  Morgan  and  D.  Morria,  for  appel- 
lants. 

B,  L.  Smith  and  C  Cambern,  for  appellees. 

Oli>8,  J. — John  Ruby^  Sr.,  died  testate,  disposing  of  his 
property  by  an  item  in  his  will  as  follows : 

''  I  will  and  bequeath  to  my  wife,  Margaret,  one-third  of 
all  I  possess,  either  real  or  personal,  after  all  my  jast  debts 
are  paid,  to  be  entirely  at  her  disposal.  The  other  two-thirds 
are  to  be  equally  divided  among  my  four  children,  namely, 
Sasanna  Weasner,  Margaret  Isley,  Caroline  C.  Barrett  and 
Mary  Beddick,  and  her  heirs  (exclusively). '' 

The  contention  of  the  appellant  in  this  case  is  that  the 
devise  to  Mary  Keddick  conveyed  to  her  only  a  life-estate 
and  that  the  remainder  vested  in  her  children  to  the  ezclu* 
sion  of  her  husband,  and  that  she  had  no  power  to  convey 
the  same  by  deed  in  which  her  husband  joined,  and  that  such 
deed  was  void  and  conveyed  no  title. 

This  contention  can  not  be  sustained.  The  language  of 
the  will  is  plain,  and  unnecessary  to  be  construed.  It  gives 
to  Mary  Reddick  a  fee  simple  title  to  the  real  estate,  subject 
to  be  disposed  of  and  conveyed  by  deed  in  which  her  hus- 
band joins.  It  is  a  case  which  clearly  comes  within  the  rule 
in  Shelley^s  Case.  The  word  "  heirs ''  is  used  in  its  technical 
legal  sense,  and  vests  a  fee  in  the  first  taker. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 
Filed  April  21, 1892. 

Vol.  131.— 22 
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181   6(B  No.  16,622. 

Shobtle  et  Aii. «.  The  Terre  Hattte  akd  Indianapolis 

Railroad  Company. 

RAniBOAD.— Consfrudton  cf. —  Writ  to  Astess  Damages, — Statute  of  Xtmitaluma. 
— A  petition  for  a  writ  to  assess  the  damages  occasioned  by  the  construc- 
tion of  a  railroad  over  the  petitioners'  lands,  under  the  provisions  of 
*  sections  905-912,  R.  S.  1881,  is  barred  by  the  fifteen  years*  statute  of 
limitations. 

Sakb. — Bemainderman  May  Apply  for  Writ. — Intervening  Life-Etlate, — Stat' 
vie  of  LimiiaiiofM. — A  remainderman  is  entitled  to  apply  for  the  writ, 
and  the  intervening  life-estate  is  no  barrier  to  the  exercise  of  the  right 
to  have  his  damages  assessed.  The  fact  that  there  is  an  intervening 
life-estate  will  not  prevent  the  statute  of  limitations  from  running. 

Same. — Conveyance  af  Bight  cf  Way. — Amiwt. — An  answer  to  such  a  peti- 
tion which  pleaded  in  bar  to  the  entire  application  that  some  of  the 
petitioners  had  conveyed  the  right  of  way,  is  bad  on  demurrer.  The 
fact  that  some  of  the  petitioners  had  conveyed  the  right  of  way  is  no 
bar  to  the  right  of  those  who  had  not  done  so,  to  have  their  damages 
assessed. 

Same. — Righi  of  Way, — Agrtemmi  to  Fenee. — Answer, — An  answer  to  such 
a  petition  is  bad  which  averred  entry  upon  and  occupancy  of  the  right 
of  way  in  controversy  with  the  consent  of  the  petitioner,  and  an 
agreement  on  ^e  part  of  the  petitioners  to  convey  such  right  of  way, 
in  consideration  of  the  railroad  company's  agreement  to  fence  the  same, 
and  compliance  by  the  railroad  company  on  its  part.  The  duty  to 
fence  the  road  was  a  duty  imposed  upon  the  railroad  company  by  law, 
and  a  promise  to  perform  that  duty  was  no  consideration  for  an  agree- 
ment on  the  part  of  the  petitioners. 

From  the  Tippecanoe  CSrcuit  Court. 

/.  V.  Kentf  for  appellants. 
J,  T.  McHughy  for  appellee. 

Coffey,  J. — This  was  a  petition  by  the  appellants  for  a 
writ  to  assess  the  damages  occasioned  by  the  constructioD  of 
a  railroad  over  their  lands,  under  the  provisions  of  sectioa 
906  to  912,  R.  S.  1881. 

The  appellee  answered : 

Second.  Six  years'  statute  of  limitations. 

JJiird.   Fifleen  years'  statute  of  limitations. 
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Fourth.  Conveyance  of  the  right  of  way  by  part  of  the 
appellants. 

Fifth,  Entry  upon  and  occupancy  of  the  right  of  way  in 
controversy  with  the  consent  of  the  appellants  and  an  agree- 
ment on  the  part  of  the  appellants  to  convey  such  right  of 
way  in  consideration  of  appellee's  agreement  to  fence  the 
same,  averring  compliance  by  the  appellee  on  its  part. 

The  court  overruled  a  demurrer  to  these  several  answers^ 
and  thereupon  the  appellants  replied  to  the  second  and  third 
paragraphs  that  there  was  an  intervening  life-estate  on  the 
land  at  the  time  the  appellee  and  its  predecessors  entered,  and 
that  the  period  fixed  by  the  statute  of  limitations  had  not 
elapsed  since  the  termination  of  such  life-estate.  To  this 
reply  the  court  sustained  a  demurrer^  and  the  appellee  had 
judgment  for  costs. 

The  assignment  of  errors  calls  in  question  the  rulings  of 
the  court  in  overruling  a  demurrer  to  the  several  answers 
above  referred  to,  and  in  sustaining  a  demurrer  to  the  reply 
filed  by  the  appellants  to  second  and  third  paragraphs  of  such 
answer. 

This  application  was  not  barred  by  the  six  years'  statute 
of  limitations,  and  the  court,  therefore,  erred  in  overruling 
the  demurrer  of  the  appellants  to  the  second  paragraph  of 
the  appellee's  answer.  Shortle  v.  Louiamlle^  etc.,  R.  W.  Oo., 
130  Ind.  505. 

That  there  is  a  broad  distinction  between  an  application 
of  the  kind  we  are  now  considering  and  an  ordinary  action 
of  trespass  is  almost  too  plain  for  argument. 

At  the  termination  of  an  action  of  trespass  the  title  to  the 
land  is  left  where  it  was  when  the  action  was  commenced. 

In  an  action  of  trespass  the  owner  does  not  recover  the 
value  of  the  land  appropriated,  for  the  reason  that  be  still 
retains  it. 

In  an  action  of  this  kind,  where  a  writ  issues  to  assess  the 
damages,  the  title  to  the  land  appropriated  is  transferred  to 
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the  railroad  compaDy  and  the  owner  recovers  its  value.  The 
distinction  between  the  two  classes  of  cases  is  fairly  illus- 
trated in  the  case  of  McGlinUm  v.  PiUaburgh^  etc.y  R.  W.  Go.j 
€6  Pa.  St.  404,  in  which  the  court  said :  '^  The  petition,  when 
properly  used,  is  not  for  the  recovery  of  past  damages  under 
an  unlawful  entry,  but  for  compensation  for  a  right  to  be  in- 
vested in  the  company.  Though  the  latter  is  often  denom- 
inated damages,  its  subject  is  essentially  different  from  the 
former.  It  is  called  damages  only  in  the  sense  of  an  unliq- 
uidated demand,  but  in  its  nature  it  is  the  price  of  a  pur- 
chased privilege.'^ 

The  court  did  not  err  in  overruling  the  demurrer  to  third 
paragraph  of  the  answer.  This  proceeding  is  limited  ^y  the 
fifteen  years'  statute  of  limitations.  There  is  no  other  stat- 
ute by  which  it  can  be  limited.  Shortle  v.  Louisville^  etc., 
B,  W.  Go.y  supra.  Section  3953,  R.  S.  1881,  does  purport 
to  be  a  statute  of  limitation,  and  does  not,  in  our  opinion, 
have  any  application  to  the  question  now  under  considera- 
tion. 

The  court  erred,  we  think,  in  oven*uling  a  demurrer  to 
the  fourth  paragraph  of  the  answer.  It  is  pleaded  as  a  bar 
to  the  entire  application.  The  fact  that  some  of  the  appel- 
lants have  conveyed  the  right  of  way  is  no  bar  to  the  right 
of  those  who  have  not  done  so  to  have  their  damages  as- 
sessed. 

An  answer  which  is  plead  in  bar  of  the  whole  action  and 
bars  only  a  part  is  bad  on  demurrer.  Povder  v.  TaUf  76  Ind.  1 ; 
FbittKmth,  etc.,  T.  P.  Co.  v.  Shawhan^  107  Ind.  47 ;  Beid  v. 
Houston,  55  Ind.  173. 

The  court  erred  also,  we  think,  in  overruling  a  demurrer 
to  the  fifth  paragraph  of  the  answer.  The  facts  therein  set 
forth  fietll  far  short  of  constituting  an  estoppel  against  the 
appellants.  It  furthermore  appears  upon  the  face  of  the  an- 
swer that  the  promise  of  the  appellants  to  convey  the  right 
of  way  was  without  consideration.    The  duty  to  fence  its 
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road  was  a  duty  imposed  upon  the  appellee  by  law^  and  a 
promise  to  perform  that  duty  was  no  consideration  for  an 
agreement  on  the  part  of  the  appellants.  Ford  v.  Oamer, 
15  Ind.  298;  Reynolds  v.  Nugent^  26  Ind.  328;  RUenourv, 
Mathews,  42  Ind.  7 ;  Fensler  v.  Prather,  43  Ind.  119 ;  Smith 
V.  Boruffy  75  Ind.  412. 

The  reply  filed  by  the  appellants  was  wholly  insufficient 
to  avoid  the  statute  of  limitations.  The  authorities  cited  by 
the  appellants  have  no  application  here.  They  apply,  ordi- 
narily, to  possessory  actions.  Under  the  facts  disclosed  by 
the  pleadings  in  this  case  the  appellants  could  not  maintain 
an  action  of  ejectment. 

Section  287,  R.  S.  1881,  provides  that  "A  person  seized 
of  an  estate  in  remainder  or  reversion  may  maintain  an  ac- 
tion for  waste  or  trespass,  for  injury  to  the  inheritance,  not* 
withst.anding  an  intervening  estate  for  life  or  years."  While 
section  909,  under  which  this  proceeding  was  instituted, 
provides  that  ^'Any  person  having  an  interest  in  any  land 
which  has  been  or  may  be  taken  for  any  such  public  work, 
may  have  the  benefit  of  this  writ  upon  his  own  application, 
as  above  provided,  upon  which  like  proceedings  shall  be  had 
as  in  case  of  applications  made  by  the  corporation,  com- 
pany, or  person  prosecuting  the  work." 

It  will  thus  be  seen  that  by  express  statutory  provision 
the  intervening  life-estate  in  nowise  interfered  with  the  right 
of  the  appellants  to  the  writ  which  they  now  seek.  So  far 
as  we  have  been  able  to  ascertain,  the  authorities  agree  that 
the  remainder  man  is  entitled  to  the  remedy  which  the  ap- 
pellants in  this  case  are  invoking,  and  the  intervening  life 
estate  is  no  barrier  to  the  exercise  of  the  right  to  have  his 
damages  assessed.  Burbridge  v.  New  Albany,  etc,,  R.  R.  Co., 
9  Ind.  546  ;  Pierce  R.  R.,  p.  185 ;  Toledo,  etc.,  R.  W.  Go.  v. 
Dunlap,  5  Am.  &  Eng.  R.  Cases,  378,  389n/  Lawson 
[Bights,  Rem.  and  Prac,  section  3890. 

In  our  opinion  the  court  did  not  err  in  sustaining  the  de- 
murrer to  the  reply  filed  by  the  appellants. 
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Judgment  reversed,  with  directions  to  sustain  the  demurrer 
of  the  appellants  to  the  second^  fourth  and  fifth  paragraphs 
of  the  answer  of  the  appellee. 

Filed  April  21, 1892. 


-t-^ 


No.  16,206. 

RoBY,  Trustee,  v.  Smith  et  al. 

ContfrrruTiONAii  Law. — Statute  Requiring  Trustees  to  be  Betidentsqf  State  In- 
valid.—The  statute  (section  2988,  B.  S.  1881)  requiring  a  trustee  of  an/ 
person,  association  or  corporation  to  be  a  h<mafi4e  resident  of  the  State 
of  Indiana  is  unconstitutional,  being  in  conflict  with  article  4,  section 
2,  and  the  Fourteenth  Amendment  of  the  Constitution  of  the  United 
States. 

From  the  Steuben  Circuit  Court. 

D.  R.  Best,  E,  A.  Bratton  and  W.  F.  Elliott,  for  appellant. 
J.  A,  Woodhull  and  W,  A,  Broton,  for  appellees. 

Miller,  J.^This  action  was  brought  by  the  appellant, 
Frank  S.  Boby,  trustee,  to  foreclose  a  mortgage  on  real  es^ 
tate  situate  in  Steuben  county,  in  this  State. 

In  addition  to  the  usual  averments,  the  complaint  shows 
that  in  September,  1889,  The  George  T.  Smith  Middlings 
Purifier  Company  was  the  holder  of  four  promissory  notes 
signed  by  the  Steuben  Mill  Company ;  that  on  or  about  the 
1st  day  of  October,  1889,  the  Purifier  Company  sold  and  as- 
signed these  notes  to  certain  banks  in  the  State  of  Michigan, 
the  notes  being  endorsed  by  George  T.  Smith  ;  that  at  the 
time  of  the  sale  and  assignment  of  these  notes  the  company, 
by  its  officers,  stated  and  represented  that  the  notes  were  se- 
cured by  a  first  mortgage  on  certain  mill  property  situated  in 
Steuben  county ;  that,  at  that  time,  the  notes  were  not  in  fact 
secured  by  mortgage,  but  subsequently,  on  the  24th  day  of 
January,  1890,  the  said  George  T.  Smith,  who  held  the  title 
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to  the  mill  property,  execated  the  mortgage  in  suit  to  Dwight 
S.  Smith,  as  trustee,  to  secure  the  payment  of  the  above  men- 
tioned notes  ;  that  at  the  time  of  the  execution  of  the  mort- 
gage, Dwight  S.  Smith,  therein  named  as  trustee,  George  T. 
Smith,  The  Geoi»ge  T.  Smith  Middlings  Purifier  Co.,  and  all 
of  the  holders  of  the  several  notes  secured  by  the  mortgage, 
were  non-residents  of  the  State  of  Indiana,  and  the  mort- 
gage was  executed  in  the  State  of  Michigan,  where  they  re- 
sided; that  said  Dwight  S.  Smith,  as  trustee,  brought  suit  in 
the  Steuben  Circuit  Court  in  March,  1890,  to  foreclose  said 
mortgage,  to  which  action  the  defendants  therein  appeared, 
and  pleaded  as  an  abatement  of  the  action  the  fact  that  said 
Dwight  S.  Smith  was,  at  the  time  of  the  execution  of  the 
mortgage,  and  still  remained,  a  non-resident  of  the  State  of 
Indiana;  that  such  proceedings  were  had  upon  the  issues 
thus  joined  in  the  action  as  that  the  action  abated ;  that  said 
Dwight  S.  Smith  is  one  of  the  stockholders  of  one  of  the 
banks  who  held  one  of  the  notes,  and  as  such,  is  one  of  the 
beneficiaries  of  that  instrument ;  that  at  the  February  term, 
1891,  of  this  court,  Dwight  S.  Smith,  the  trustee,  and  the 
holders  and  owners  of  the  notes  secured  by  the  mortgage, 
joined  in  a  petition  to  this  court  for  the  appointment  of  a 
•  resident  of  the  State  of  Indiana  to  act  as  a  trustee  to  fore- 
close said  mortgage ;  and  that  the  court  did,  upon  their  pe- 
tition, duly  and  regularly  appoint  this  plaintiff,  who  is  a  resi- 
dent of  the  State  of  Indiana,  as  trustee  to  foreclose  said 
mortgage  ;  that  the  plaintiff,  as  such  trustee,  at  the  instance 
and  request,  and  for  the  use  and  benefit  of  all  the  holders 
of  said  notes,  brings  this  action  of  foreclosure. 

Demurrers,  filed  by  each  of  the  defendants,  were  sustained , 
to  the  complaint,  and  final  judgment  rendered  on  demurrer 
for  the  defendants. 

The  ruling  upon  the  demurrer  is  the  only  question  in  the 
record. 

The  correctness  of  this  ruling  depends  upon  the  validity. 
and  construction  to  be  given  to  section  2988,  R.  S.  1881,  in 
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force  since  May  31,  1879,  which  is  as  follows:  "It  shall 
be  unlawful  for  any  person,  association,  or  corporation  to 
nominate  or  appoint  any  person  a  trustee  in  any  deed, 
mortgage,  or  other  instrument  in  writing  (except  wills)  for 
any  purpose  whatever,  who  shall  not  be,  at  the  time,  a  bona 
fide  resident  of  the  State  of  Indiana ;  and  it  shall  be  unlaw- 
ful for  any  person  who  is  not  a  bonafde  resident  of  the  State, 
to  act  as  such  trustee.  And  if  any  person,  after  his  appoint- 
ment as  such  trustee,  shall  remove  from  the  State,  then  his 
rights,  powers  and  duties  as  such  trustee  shall  cease,  and  the 
proper  court  shall  appoint  his  successor,  pursuant  to  the  pro- 
visions of  the  act  to  which  this  is  supplemental.'^ 

The  constitutionality  of  this  act  is  vigorously  assailed  by 
counsel  for  the  appellant. 

It  is  claimed  that  this  act  limits  the  constitutipnal  rights 
of  citizens  of  this  State  to  select  and  appoint  their  own  agents 
in  the  control  and  management  of  their  own  property,  which 
is  one  of  the  inherent  and  inalienable  rights  of  a  citizen. 

The  facts  of  this  case  do  not  require  us  to  enter  into  a  dis- 
cussion of  this  question. 

The  contract  was  entered  into  in  the  State  of  Michigan, 
by  and  between  citizens  of  that  State,  to  secure  an  indebted- 
ness expressly  payable  in  that  State.  It  was  to  all  intents 
and  purposes  a  Michigan  contract,  except  that  the  land  being 
situate  within  this  State,  the  mortgage,  which  is  a  qualified 
conveyance  of  real  estate,  is  subject  to  the  law  of  the  State, 
so  far  as  it  affects  the  validity  and  enforcement  of  the  lien. 
1  Jones  Mortg.,  section  662. 

The  rights  of  the  citizens  of  this  State  to  appoint  non-res- 
ident trustees  are  not  involved  in  this  case. 

Another  question  involved  in  the  consideration  of  the  con- 
stitutionality of  the  act  under  consideration  maybe  excluded 
from  the  present  discussion  :  that  is  the  right  of  a  non-resi- 
dent trustee  to  prosecute  in  the  courts  of  this  State  actions 
afiecting  the  trust  property. 

We  infer  from  the  last  clause  of  the  section  that  it  was  the 


NOVEMBER  TERM,  1891.  345 

Boby,  Trastee,  v.  Smith  d  aL 

purpose  of  the  Legislature  in  enacting  this  statute  to  compel 
trustees  to  reside  within  the  State  in  order  to  bring  them 
within  the  process  and  subject  to  the  control  of  the  State 
courts. 

In  the  present  action  the  suit  was  brought  by  a  resident 
trustee  who  owed  his  appointment  to  the  order  of  the  court, 
and  not  to  the  act  of  the  parties. 

We  have  remaining  for  determination  the  question,  does, 
or  does  not,  this  act,  as  applied  to  the  facts  disclosed  in  the 
record,  impair  the  privileges  and  immunities  of  citizens  of 
another  State  or  of  the  United  States,  as  guaranteed  in  ar« 
tide  4,  section  2,  and  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States  ? 

The  constitutionality  of  this  act  has  never  been  passed 
upon  by  this  court,  although  the  question  seems  more  than 
once  to  have  been  in  the  mind  of  the  court. 

In  holding  that  this  act  did  not  apply  to  the  trustees  ap- 
pointed prior  to  the  passage  of  the  act,  the  court,  in  Thomp- 
9(m  V.  Edwards,  85  Ind.  414,  said  :  '^  Waiving  all  discussion 
as  to  the  power  of  the  Legislature  to  enact  such  a  statute  as 
applicable  to  trustees  to  be  thereafter  appointed,  it  is  mani- 
fest,'* etc. 

In  Bryant  v.  Richardson,  126  Ind.  146  (153),  it  is  said  that 
it  **  may  well  be  doubted  "  if  that  portion  of  this  statute  which 
applies  to  natural  persons  and  seeks  to  prohibit  them  from 
naming  a  person  who  is  a  non-resident  of  the  State  to  act  as 
a  trustee  for  them  is  valid. 

In  Farmers^,  etc,,  Cb.  v.  Chicago,  etc.,  R.  W,  Co.,  27 
Fed.  R.  146,  Gbesham,  J.,  said  of  this  statute :  '^  It  is  a 
statute  which  denies  to  residents  of  other  States  the  right 
to  take  and  hold  in  trust,  otherwise  than  by  last  will  and 
testament,  real  and  personal  property  in  Indiana.  The  right 
is  asserted  to  deny  to  persons,  associations,  or  corporations, 
within  or  without  the  State,  power  to  convey  to  any  person 
in  trust,  not  a  resident  of  Indiana,  real  or  personal  property 
within  the  State.     This  is  a  plain  discrimination  against  the 
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residents  of  other  States.  If  Indiana  may  disqualify  a  resi- 
dent of  another  State  from  acting  as  trustee  in  a  trust  deed 
or  mortgage  which  conveys  real  or  personal  property  as  se- 
curity for  a  debt  due  to  himself  alone,  or  for  debts  due  him- 
self and  other  creditors,  it  would  seem  that  the  State  might 
prohibit  citizens  of  other  Slates  from  holding  property  with- 
in the  State,  and  to  that  extent  from  doing  business  within 
the  State.  No  State  can  do  the  latter.  A  person  may,  and 
frequently  does,  acquire  a  property  interest  by  a  conveyance 
to  him  in  trust.  A  citizen  of  the  United  States  can  not  be 
denied  the  right  to  take  and  hold  absolutely  real  or  per- 
sonal property  in  any  State  of  the  Union,  nor  can  he  be  de- 
nied the  right  to  accept  the  conveyance  of  such  property  in 
trust  for  bis  sole  benefit,  or  for  the  benefit  of  himself  and 
others.  This  right  is  incident  to  national  citizenship.  Sec- 
tion 2,  of  article  4,  of  the  Constitution  of  the  United  States 
declares  that  *  the  citizens  of  each  State  shall  be  entitled  to 
all  the  privileges  and  immunities  of  citizens  in  the  several 
states.'  *  Attempt  will  not  be  made,*  say  the  Supreme  Court 
of  the  United  States,  in  Ward  v.  Maryland,  12  Wall.  418, 
*  to  define  the  words  *'  privileges  and  immunities,*'  or  to 
specify  the  rights  which  they  are  intended  to  secure  and  pro- 
tect, beyond  what  may  be  necessary  to  the  decision  of  the 
case  before  the  court.  Beyond  doubt,  those  words  are  words 
of  very  comprehensive  meaning ;  but  it  will  be  suflScient  to 
say  that  the  clause  plainly  and  unmistakably  secures  and 
protects  the  right  of  a  citizen  of  one  State  to  pass  into  any 
other  State  of  the  Union  for  the  purpose  of  engaging  in  law- 
ful commerce,  trade,  or  business,  without  molestation  ;  to  ac- 
quire personal  property ;  to  take  and  hold  real  estate.^ " 

In  that  case  one  of  the  trustees,  at  the  time  of  the  cre- 
ation of  the  trust,  was  a  resident  of  the  State  The  resident 
trustee  havingdied,  the  action  was  prosecuted  by  the  surviving 
and  non-resident  trustee.  The  fact  that  the  language  above 
cited  was  not  strictly  essential  to  the  determination  of  the 
case  before  the  court  may  impair  the  force  of  the  decision  as 
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an  authority^  but  it  does  not  detract  from  the  potency  of  its 
reasoning. 

Keluctant  as  we  are  to  hold  a  statute  regularly  enacted  by 
the  General  Assembly  unconstitutional,  we  csln  not  ayoid  the 
conclusion  that  the  act  under  consideration  is  in  conflict  with 
those  provisions  of  the  Constitution  of  the  United  States 
which  guarantee  to  the  citizens  of  each  State,  and  of  the 
United  States,  all  the  privileges  and  immunities  of  citizens 
of  the  several  States. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 

Elliott,  C.  J. ,  did  not  sit,  and  took  no  part  in  the  de- 
cision of  this  case. 
Filed  April  23, 1892. 
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Slandjeb  and  Libel. — Evidenee  cf  DefefndanVB  Pecwiiary  Condition. — In  ac- 
tions for  slander,  evidence  of  the  defendant's  pecuniary  condition  is 
competent. 

Same. — In  an  action  of  slander  or  libel,  for  imputing  the  commission  of 
a  crime  to  the  plaintiff,  a  plea  of  justification  must  be  proved  beyond 
a  reasonable  doubt. 

Practice. — Bepeating  InstruHums  UnneeesaarUy. — It  is  error  for  the  court 
to  repeat  in  the  charge  rules  of  law,  though  applicable  to  the  case, 
in  such  form  as  to  give  to  them  such  an  undue  prominence  that  they 
may  mislead  the  jury.  * 

Same. — CotUrcdidory  Intlructiom. — The  court  can  not  by  contradictory  in- 
structions leave  to  the  jury  the  duty  of  determining  which  of  the  two 
lines  of  instructione  shall  be  followed,  or  what  rule  of  law  shall  con* 
trol  the  case. 
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Same. — (^^jeetions  to  JBddence. — Specific  objections  to  evidence  must  be 
stated  to  the  trial  court,  and  the  objections  as  stated  must  be  brought 
into  the  record  on  appeal. 

Gbimina]:.  JjAW.—EmbGoUmeiU.—Inleni  to  D^vd.—Eml  Jnient, — ^To  con- 
stitute the  crime  of  embezzlement  of  money  there  must  be,  either  at  the 
time  of  receiving  the  monej  or  at  some  subsequent  time,  some  element 
of  fraud  or  evil  intention ;  for  if  there  be  no  fraudulent  purpose  or  evil 
intention  there  is  no  crime. 

Same. — Intention  to  Betum  Money  Taken, — ^If  there  is  a  wilful  and  known 
wrongful  taking,  use  or  appropriation  of  the  employer's  money  by  an 
agent,  the  criminality  of  the  act  is  not  removed  by  the  intention  to 
make  restitution  of  the  money. 

Same. — Ao  Intent  to  Deprive  Otoner  of  Money  or  HU  Property. — It  is  not 
essential  to  the  crime  of  embezzlement  that  at  the  time  the  wrongful 
act  is  perpetrated  there  should  be  an  intention  to  deprive  the  owner  of 
his  property. 

From  the  Greene  Circuit  Court. 

E.  H.  C.  Gavins y  A.  O.  Gavins^  J.  H.  Jordan,  0,  Mai- 
thews,  W.  R.  Harrison  and  L  H,  Fowler,  for  appellant. 
2).  E.  Beem  and  W,  Hickam,  for  appellee. 

Elliott,  C.  J. — This  action  was  prosecuted  by  the  ap- 
pellee against  the  appellant  to  recover  damages  for  slander- 
ous words  uttered  and  published  by  the  latter  of  the  former. 

The  questions  requiring  consideration  arise  on  the  ruling 
denying  a  new  trial. 

One  of  the  questions  argued  by  counsel  relates  to  the  in- 
troduction of  an  affidavit  made  by  the  appellant  for  a  change 
of  venue.  The  only  objection  stated  in  the  introduction  of 
the  affidavit  was  that  ^'  it  is  inadmissible.^'  This  statement 
was  insufficient.  It  is  settled  beyond  controversy  that  spe- 
cific objections  to  evidence  must  be  stated,  and  the  objections 
as  stated  must  be  brought  into  the  record  on  appeal.  Ohio, 
etc,,  Co.  V.  Walker,  113  Ind.  196,  and  cases  cited.  Bingham 
V.  Walk,  128  Ind.  164  (173). 

In  actions  for  slander,  evidence  of  the  defendant's  pecun- 
iary condition  is  competent. 

The  court  instructed  the  jury  that  the  appellant  must 
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prove  his  answer  of  justification  beyond  a  reasonable  doubt. 
It  is  with  reluctance  and  regret  that  we  yield  to  the  decis- 
ions upon  this  point,  and  sustain  the  instruction.     It  has 
been  so  often  and  so  emphatically  asserted  that  the  question 
is  so  firmly  settled  that  the  rule  can  only  be  changed  by  leg- 
islation^that  we  feel  bound  to  adhere  to  the  doctrine  of  our 
cases.     We  are  satisfied  that  the  rule  grew  out  of  a  miscon- 
ception of  principle,  and  we  should  be  glad  to  escape  from 
it;  and  if  we  were  not  impelled  by  duty  we  should  decline 
to  give  it  our  adherence.     The  decisions  are  numerous,  and 
their  assertions  unqualified  and  strong.     Hutta  v.  HuUSy  62 
Ind.  214;  Wilson  v.  BarneU,  45  lud.  163;  Tucker  v.  Call, 
45  Ind.  31;  Lanter  v.'McEwen,  8  Blackf.  495;    Wonderly 
v.  Nokea,  8  Blackf.  589;    Landis  v.  Shanklin,  1  Ind.  92; 
Gants  v.  Vinardy  1  Ind.  476 ;  Shoulty  v.  Miller,  1  Ind.  544 ; 
Swaih  v.  Butcher,  2  Ind.  84 ;  Tull  v.  David,  27  Ind.  377. 
In  the  latest  cases  touching  the  question  the  court  recog- 
nizes the  existence  of  the  rule  in  libel  and  slander  cases, 
speaks  of  the  fruitless  attempt  to  secure  its  overthrow,  and 
declares  that  it  can  not  be  extended  to  other  classes  of  cases 
than  actions  for  libel  or  slander.     Hale  v.  Matthews,  118 
Ind.  527.     The  later  decisions  upon  the  subject,  as  we  think, 
recognize  the  rule  as  applying  to  slander  and  libel  cases,  but 
deny  its  application  to  other  cases.     It  would  certainly  do 
much  less  evil  to  leave  a  change  to  be  made  by  legislation,  in- 
asmuch as  such  a  change,  not  being  retroactive,  would  not  af- 
fect pending  cases  and  permit  successful  appeals  or  bills  of  re- 
view, while  a  change  by  judicial  decision  would  open  the 
way  to  litigation  by  appeal,  and  by  proceedings  for  review 
in  cases  wherein  judgments  have  been  rendered,  but  against 
which  the  statute  that  limits  the  time  for  appealing  or  filing 
bills  of  review  has  not  operated,  we  are  satisfied  at  all  events> 
that  it  is  our  duty  to  give  the  rule  stare  decisis  effect,  much 
as  we  may  favor  the  unification  of  rules  of  evidence. 

The  court  repeated,  in  seven,  or  more,  instructions,  the 
statement  that  the  appellant   must  prove  the  material  facts 
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in  his  answers  of  justification,  beyond  a  reasonable  doubt. 
In  some  of  the  instructions  very  strong  and  emphatic  lan- 
guage was  employed.  Thus^  in  one  of  the  instructions  it  is 
said  :  ^^To  sustain  the  pleas  of  justification  relied  upon  by 
the  defendant  in  this  case,  in  so  far  as  the  same* alleges  the 
truth  of  the  charges,  it  is  necessary  that  all  of  the  material 
allegations  of  the  same  shall  be  established  to  the  satisfaction 
of  the  jury  beyond  a  reasonable  doubt,  and  for  the  purpose 
of  determ^ining  that  question  you  may  properly  regard  the 
the  plaintiff  as  placed  upon  trial  under  an  indictment  by  the 
grand  jury  of  the  county  upon  the  charge  of  criminal  em- 
bezzlement.'^  In  another  instruction  it  is  said :  *'  The 
plaintiff  occupies  the  same  position,  so  far  as  the  degree  of 
proof  is  concerned,  under  the  answers  of  justification,  upon  the 
grounds  of  the  truth  of  the  charge,  as  if  he  were  on  trial  upon 
an  indictment  for  the  embezzlement  of  the  money  of  the  bank, 
for  whom  he  was  acting  as  cashier,and  I  therefore  instruct  you, 
as  a  matter  of  law,  that  where  a  plea  of  justification  in  an  ac* 
tion  for  slander  charges  the  plaintiff  with  the  qrime  of  em- 
bezzlement, the  defendant  must  prove  the  guilt  of  the  plain- 
tiff beyond  a  reasonable  doubt."  We  all  agree  that  these 
instructions  went  farther  than  the  law  warrants  in  repeatedly 
asserting  that  the  position  occupied  by  the  plaintiff  was  the 
same  as  if  he  had  been  on  trial  upon  an  indictment ;  at  all 
events  we  are  clear  that  the  iteration  and  reiteration  of 
the  statement  so  emphatically  made,that  the  plea  of  jus- 
tification must  be  proved  beyond  a  reasonable  doubt,  gave 
the  statement  undue  prominence,  to  the  prejudice  of  the 
appellant.  The  repetition  of  a  statement  so  emphati- 
cally and  strongly  made  is  very  likely  to  mislead  a  jury  by 
creating  the  impression  that  the  judge  intends  that  the  state- 
ment made  by  him  shall  control  and  be  acted  upon  to  the 
exclusion  of  other  rules.  In  Powell  v.  Mesaer,  18  Texas,  401, 
it  was  said  :  '*  Where  the  judge  has  embodied  in  his  charge 
rules  of  law  applicable  to  the  case,  in  such  form  and  con- 
nection as  to  give  to  each  no  more  than  its  due  relative  prom* 
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inence^  to  repeat  portions  of  the  charge  in  the  form  of  distinct 
and  independent  propositions^  may  not  unfrequently  have  the 
effect  to  give  to  the  principles  thus  enunciated  an  undue 
prominence  and  importance  in  the  minds  of  the  jury^  and 
thus  to  mislead  them  in  the  application  of  the  law  to  the 
evidence.  It  is  the  manifest  duty  of  the  court  to  guard 
against  such  a  consequence.'^  It  is  probsibly  true  that  there 
are  cases  where  the  rule  stated  should  not  apply,  but  the  case 
before  us  is  a  close  one  upon  the  evidence^  and  we  are  unable 
to  escape  the  conclusion  that  the  trial  court  by  so  often  re- 
peating the  doctrine  so  broadly  and  strongly  stated  imposed 
a  greater  burden  upon  the  appellant  than  the  law  requires 
him  to  bear. 

One  of  the  instructions  given  by  the  court  reads  thus: 
^*  In  determining  the  question  as  to  whether  or  not  the  crime 
of  embezzlement  has  been  committed^  you  should  bear  in 
mind  that  there  is  a  wide  difference  between  a  felonious  tak- 
ing, purloining,  secreting  or  appropriating  the  property  or 
money  of  the  bank  and  the  mere  negligent  or  careless  loan- 
ing or  use  of  the  same  in  the  course  of  his  (plaintiff's)  duties 
as  cashier.  In  the  case  of  a  criminal  taking,  or  permitting 
.  to  be  taken  by  another,  there  is  existing  in  the  mind  of  the 
criminal  the  felonious  intent  to  deprive  the  owner  of  the 
property  without  compensation.  In  the  other  case,  while  he 
might  incur  a  civil  liability  to  the  bank  through  his  lack  of 
fiiithfulness  and  strict  attention  to  his  duty  as  such  cashier, 
there  is  yet  lacking  that  felonious  intent  to  deprive  the  owner 
of  the  property  necessary  to  the  commission  of  the  crime  of 
embezzlement."  In  another  instruction  the  court  declared 
that  the  defendant  must  prove,  among  other  things,  this  fact : 
'*  That  Wallace,  while  acting  as  such  cashier,  did  unlawfully, 
feloniously,  and  for  the  wrongful  purpose  of  depriving  said 
bank  of  the  same,  take,  purloin,  secrete,  or  in  some  way  ap- 
propriate to  his  own  use,  or  to  the  use  of  others,  or  with  such 
felonious  knowledge,  permit  some  other  person  to  take,  pur- 
loin, secrete,  or  in  some  way  appropriate  to  his  or  her  own 
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use,  oi:  to  the  use  of  another,  the  money  of  the  bank  con- 
trolled by  him  aa  cashier  for  the  purpose  of  depriving  the 
bank  of  the  same/' 

These  instructions  assert  that  the  purpose  or  intent  of  the 
cashier  to  deprive  the  bank  of  its  money  must  have  existed 
at  the  time  of  appropriating,  purloining  or  secreting  the 
money.  They  impliedly  assume  that  there  may  be  a  wrong- 
ful appropriation  of  the  money  of  the  bank,  and  yet  be  no 
embezzlement,  unless  at  the  time  of  appropriating,  purloin- 
ing or  secreting  the  money  the  cashier  intended  to  deprive 
the  bank  of  it  without  compensation. 

The  instructions  are  certainly  misleading  in  asserting,  as 
they  do,  that  money  may  be  purloined  or  secreted  by  a  bank 
cashier,  and  there  be  no  crime  unless  the  intent  to.eventually 
deprive  the  owner  of  its  money  exists  in  the  mind  of  the  pur* 
loiner.  We  suppose  it  clear  that  where  a  cashier  purloins  and 
secretes  the  money  of  the  bank,  there  is  guilt,  no  matter  what 
may  be  his  intention  as  to  ultimately  depriving  the  bank  of 
its  property.  He  can  not  wrongfully  purloin  and  secrete 
money  without  becoming,  prima  facie,  at  least,  an  embez- 
zler. But  we  think  that  the  instructions  would  have  been 
erroneous  if  the  words  purloin  and  secrete  had  not  been  em- 
ployed. We  regard  the  instructions  as  erroneous  because 
they  convey  the  meaning  that,  although  there  may  be  a  wrong- 
ful appropriation  or  conversion  of  the  money  of  a  bank  by 
its  cashier,  there  is  no  crime  unless  there  was  an  intention  to 
deprive  the  owner  of  the  money  wrongfully  appropriated  or 
converted. 

The  wrongful  or  negligent  violation  of  a  rule  of  a  bank 
by  a  cashier  in  lending  money  to  himself  or  to  others  does 
not  necessarily  make  him  an  embezzler,  nor  does  the  fact 
that  he  may  not  be  able  to  account  for  all  money  that  may 
come  into  his  hands  make  him  guilty,  per  se,  of  embezzle- 
ment. There  must,  in  order  to  constitute  the  crime,  be, 
either  at  the  time  of  receiving  the  money  or  at  some  subse- 
quent time,  some  element  of  fraud  or  evil  intention.   If  there 
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is  no  fraudulent  purpose  or  evil  intention,  there  is  no  crime. 
But  in  going  thus  far  we  go  to  the  utmost  verge  of  the  doc- 
trine asserted  by  the  cases  most  favorable  to  the  appellee.  If 
there  is  fraud  in  taking,  appropriating,  or  using  the  money, 
there  is  a  criminal  act,  and  so  there  is  where  there  is  fraud 
in  failing  to  account  for  the  money  taken  or  used  by  the 
cashier.  The  rule,  as  we  have  stated  it,  does  not  go  far  enough 
to  rescue  the  instructions  from  condemnation,  for  embezzle- 
ment may  exist  without  any  intention  existing  in  the  mind 
of  a  bank  cashier  at  the  time  he  takes,  obtains  or  uses  money 
of  his  employer  to  deprive  the  employer  of  it  without  com- 
pensation. A  cashier  who  takes  the  money  of  the  bank  to 
wager  on  a  game  of  chance  is  guilty  of  embezzlement  al- 
though at  the  time  he  may  intend  to  replace  it,  and  may  be- 
lieve that  he  is  able  to  do  so.  So,  too,  a  bank  cashier,  who, 
in  wilful  violation  of  the  rules  of  the  bank,  takes  its  money 
and  uses  it  as  his  own,  or  uses  it  in  conjunction  with  others, 
in  speculating  in  grain,  may  be  guilty  of  a  crime,  although 
he  may  intend  to  restore  the  money,  and  believes  that  he  can 
do  so.  If  there  is  a  wilful  and  known  wrongful  taking,  use 
or  appropriation  of  the  employer's  money  by  an  agent,  the 
criminality  of  the  act  is  not  removed  by  the  intention  to 
make  restitution.  The  intention  to  restore  or  replace  does 
not  make  a  wrongful  and  intentional  purloining,  secretion  or 
appropriation  of  the  money  of  another  any  the  less  an  em- 
bezzlement, nor  is  it  essential  to  the  existence  of  the  offence 
that  at  the  time  the  wrongful  act  is  perpetrated  there  should 
be  an  intention  to  deprive  the  owner  of  his  property. 

Our  statute  does  not  expressly  make  a  felonious  intent  to 
deprive  the  owner  of  his  property  an  element  of  the  offence. 
It  provides  that  any  person  in  the  employ  of  another  who 
shall,  "  while  in  such  employment,  take,  purloin,  secrete,  or 
in  any  way  whatever  appropriate  to  his  or  her  own  use,  or 
to  the  use  of  others,  *  *  *  any  money,  coin,  bills,  notes, 
credits,  choses  in  action,  or  other  property  or  article  of  value, 
Vol,  131.— 23 
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belongiDg  to  or  deposited  with,  or  held  by  such  person  or 
persons,  corporation/^  shall  be  deemed  guilty  of  embezzle- 
ment. Section  1944,  B.  S.  1881.  If  we  adhere  to  the 
words  of  the  statute  we  should  be  compelled  to  hold  that 
the  taking  or  appropriation  of  itself  constitutes  the  crime, 
for  there  is  no  reference  to  intention  or  design.  But  we 
think  that  the  statute  should  not  be  so  strictly  construed 
against  one  accused  of  crime.  We  hold  that  there  must  be 
some  element  of  moral  wrong  or  there  is  no  crime,  but  we 
can  not  hold  that  there  must  be  both  a  wrong  and  a  felon  ioos 
intention  at  the  time  of  taking  or  appropriating  the  em- 
ployer's  money  to  deprive  him  of  it. 

It  has  been  held  under  statutes  less  comprehensive  than 
ours  that  the  felonious  intent  need  not  exist  at  the  time  the 
money  is  taken.  If  formed  at  any  time  it  gives  a  criminal 
character  to  the  act.  i^ate  v.  Findley,  101  Mo.  217.  But, 
waiving  the  objection  that  the  instructions  unduly  limit  the 
time  of  forming  the  evil  intention,  we  will  refer  to  the  au- 
thorities upon  the  subject  of  the  intention  to  make  restora- 
tion. 

The  authorities  are  well  agreed  upon  the  proposition  that 
the  intention  to  restore,  repay  or  replace  money  or  property 
wrongfully  and  unlawfully  appropriated  does  not  take  from 
the  act  its  criminal  character.  In  the  case  of  Common^ 
wealth  V.  Tenneyy  97  Mass.  50,  69,  it  was  said  :  ^'  Intention 
to  restore  the  bonds,  and  the  agreement  of  the  party  who  re- 
ceived them  not  to  sell  or  dispose  of  them,  can  not  do  away 
with  the  criminal  nature  of  the  transaction.  A  guilty  intent 
is  necessarily  inferred  from  the  commission  of  such  an  act,  the 
inevitableeffect  of  which  is  to  deprive  the  true  owner  of  his 
property,  and  appropriate  to  the  defendant's  own  use.  Per- 
haps, in  the  majority  of  cases,  the  party  who  violates  his  trust 
in  such  a  manner,  does  not  expect  that  ultimate  loss  shall  fall 
upon  the  person  whose  property  he  misuses.  But  no  hope  or 
expectation  of  replacing  the  funds  abstracted  can  be  admitted 
as  an  excuse  before  the  law.     The  forger  who  means  to  take 
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up  the  forged  pape'r ;  the  thief  who  contemplates  making 
eventual  restitution,  and  the  man  who  embezzles  money,  or 
bonds,  with  the  design  of  restoring  them  all,  fall  under  like 
condemnation  in  courts  of  justice,  and  wherever  the  rules  of 
sound  morality  are  respected."  It  is  true  that  in  the  case 
from  which  we  have  quoted  the  act  constituting  the  embez- 
zlement was  one  clearly  indicating  an  evil  intention ;  but  the 
rule  stated  is,  nevertheless,  a  general  one,  and  is  asserted  in 
other  cases.  In  Commonwealth  v.Tucke^^man,  10  Gray,  173, 
204,  the  question  is  fully  examined,  and  the  court,  speaking 
of  an  intent  to  replace  or  restore  money,  said  :  '*  The  result 
can  not  be  affected  by  the  consideration,  if  it  be  admitted  to 
be  well  founded,  that  the  defendant  at  the  time  of  taking  and 
converting  the  money  to  his  own  use,  intended  to  restore  it 
to  the  owners  before  his  appropriation  of  it  should  become 
known  to  them,  and  believed  that  he  should  be  able  to  do 
*so«  and  had  in  his  possession  property  to  the  full  amount  of 
the   money  which  was   taken." 

The  general  doctrine  was  thus  declared  in  State  v.  Ldcham, 
41  Wis.  565  (580) :  "  Neither  does  the  fact  (if  it  be  a  fact) 
that  the  defendant  believed,  when  he  converted  the  seeders 
to  his  own  use,  that  he  would  be  able  to  pay  the  ownet's  for 
them  when  required  to  account  for  them,  and  intended  to  do 
so,  remove  from  the  act  of  conversion  its  fraudulent  and 
criminal  character.  The  fraud  and  crime  inhere  in  the  act 
and  were  not  eliminated  therefrom  by  any  mere  mental  pro- 
cess, however  amiable  or  virtuous  it  may  have  been."  Some 
of  tlie  cases  go  much  further  than  those  to  which  we  have 
referred.  State  v.  PraU  (Mo.),  11  S.  W.  R.  977;  Heming- 
way V.  State  (Miss.),  8  So.  R.  317;  ComTnonweaith  v.  Pratt^ 
137  Mass.  98. 

It  is- probably  true  that  the  instructions  upon  this  point 
given  at  the  request  of  the  appellant  contradict,  in  some 
particulars,  those  we  have  considered,  but,  granting  that 
there  is  such  a  contradiction,  nevertheless,  the  error  in  giv- 
ing those  first  named  is  not  cured.     It  is  an  elementary  prin- 
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oiple  of.  procedure  that  the  court  can  not  by  contradictory 
instructions  leave  to  the  jury  the  duty  of  determining  which 
of  the  two  lines  of  instructions  shall  be  followed,  or  what 
rule  of  law  shall,  control  the  case.  The  law  must  come 
from  the  court,  and  be  so  declared  that  the  jury  can  follow 
it  without  confusion. 

The  case  is  very  far  from  being  one  in  which  we  can  say 
that  the  verdict  is  so  clearly  right  upon  the  evidence  that 
errors  in  instructions  may  be  disregarded. 

Judgment  reversed. 

•  Filed  April  23,  1892. 

Dissenting  Opinio^. 

OldS|  J. — I  concur  in  the  opinion  of  the  majority  of  the 
court  in  all  except  the  sustaining  of  the  instruction  given  by 
the  court  that  the  appellant  must  prove  his  answer  of  justi- 
fication beyond  a  reasonable  doubt,  and  adhering  to  the  * 
former  decisions  of  this  court  holding  such  a  rule.     I  agree 
with  the  statement  in  the  opinion  '^  that  the  rule  grew  oat 
of  a  misconception  of  principle/'  but  I  can  not  give  my  as- 
sent to  the  fact  that  it  is  too  firmly  fixed  as  the  law  of  this 
State  *  that  it  can  only  be  changed  by  legislation.     If  this 
rule  had  been  established  and  uniformly  adhered  to  by  an 
unbroken  line  of  decisions  in  this  State,  being  erroneous  and 
contrary  to  an  almost  unbroken  and  unanimous  line  of  de- 
cisions of  the  other  States  of  the  Union,  it  would  seem  to 
me  that  it  is  the  duty  of  this  court  to  correct  the  error  and 
adopt  the  prpper  rule,  since  itafiect&only  a  rule  of  evidence 
applicable  to  cases  triable  in  the  future,  and  affects  no  prop- 
erty rights ;  but  I  maintain  that  the  decisions  of  this  court 
holding  that,  in  actions  for  slander,  the  defendant  is  required 
to  prove  his  answer  of  justification  beyond  a  reasonable 
doubt  is  contrary  to  the  law  of  this  State,  as  declared  by 
numerous  decisions  of  this  court,  and  that  the  decisions  hold- 
ing such  a  rule  have,  in  effect,  been  overruled  by  other  de- 
cisions holding  the  contrary. 
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It  is  the  well-settled  law  of  this  State  that  in  all  civil  ac- 
tions a  preponderance  of  the  evidence  is  all  that  is  necessary 
to  establish  the  affirmative  of  an  issue.  An  action  of  slander 
is  a  civil  action,  and  to  hold  that  an  answer  of  justification 
in  such  a  case  must  be  proven  by  evidence  beyond  a  reason- 
able doubt  is  in  conflict  with  and  contrary  to  rules  of  evi- 
dence governing  in  the  trial  of  all  other  civil  actions,  and 
if  such  a  conflict  exists  then  it  is  the  duty  of  this  court  to 
adhere  to  one  general  rule  of  evidence  in  all  civil  actions  of 
like  character,  and  to  overrule  any  decisions  which  may  be 
in  conflict  with  such  general  rule. 

The  rule  requiring  a  plea  of  justification  to  be  proven  be- 
yond a  reasonable  doubt  was  adopted  in  England  upon  the 
trial  of  a  plea  of  justification  of  a  charge  which  imputed  a 
felony,  for  the  reason  that  if  the  defendant  proved  the  plea, 
the  plaintiff  was  subjected  to  be  put  upon  trial  for  the  felony 
proved,  without  the  intervention  of  a  grand  jury,  the  verdict 
in  such  a  case  being  equivalent  to  an  indictment  of  the 
plaintiff. 

There  never  was  any  reason  for  the  application  of  the  rule 
in  this  State  or  in  this  country,  and  under  the  decisions  as 
they  now  exist  in  this  State,  as  asserted  in  the  majority  opin- 
ion, the  rule  is  adopted  in  one  class  of  cases  only,  that  of 
libel  and  slander,  while  as  to  all  other  classes  of  civil  eases, 
where  the  truth  of  a  charge  of  felony  is  alleged,  the  rule  is 
not  applied,  and  the  plea  is  supported  by  a  mere  preponder- 
ance of  evidence,  while  if  the  truth  of  slanderous  words 
spoken  is  pleaded,  the  plea  must  be  supported  by  proof  be- 
yond reasonable  doubt. 

In  the  case  of  Gontinenial  Ins.  Co.  v.  Jachnichen,  110  Ind. 
59,  the  appellee  brought  suit  against  the  appellant  upon  a 
policy  of  insurance  for  the  value  of  a  barn  and  contents  cov- 
ered by  the  policy,  and  which  was  alleged  to  have  been  de- 
stroyed by  a  fire  of  unknown  origin.  The  company  answered 
that  the  assured  had  himself  purposely  burned  the  property 
with  the  intent  to  defraud  the  insurance  company,  and  in  that 
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case  it  was  held  that  such  answer  was  only  required  to  be 
proven  by  a  preponderance  of  the  evidence. 

In  the  case  of  Hale  v.  Matthews,  118  Ind.  527^  the  com- 
plaint averred  that  on  a  certain  day  appellee,  Matthews,  was 
the  owner  of  a  large  quantity  of  lumber  of  the  value  of  $925 ; 
that  appellant.  Hale,  on  said  day,  did  then  and  there  unlaw- 
fully, purposely  and  wilfully  set  fire  to,  burn  and  destroy  all 
of  said  lumber,  to  the  damage  of  Matthews  in  the  sum  of 
$925.  The  court  charged  the  jury  that  the  appellee,  Matthews, 
was  entitled  to  recover  if  he  proved  the  averments  of  his 
complaint  by  a  preponderance  of  the  evidence,  and  the  ap- 
pellant contended  that  the  appellee  was  not  entitled  to  re- 
cover unless  the  averments  of  the  complaint  were  proven  be- 
yond a  reasonable  doubt.  The  complaint  charged  a  felony, 
and  this  court  held  that  it  was  only  necessary  to  prove  its 
allegation  by  a  preponderance  of  the  evidence.  The  rule  if 
applicable  in  civil  cases  applies  to  all  pleadings  alleging  the 
commission  of  a  felony,  but  this  court  has  divided  the  rule, 
and  applies  it  in  one  class  of  cases,  to  which  it  was  applied 
in  England,  and  refuses  to  apply  it  in  another. 

If  the  rule  is  now  applicable  in  this  State  in  cases  of  libel 
and  slander,  then  one  may  bring  suit  and  charge  another  with 
the  crime  of  arson  in  burning  his  property,  and  recover  its 
value  if  he  establish  the  averments  of  his  complaint  by  a 
preponderance  of  the  evidence ;  and  if  the  defendant  sue 
him  for  slander  for  speaking  the  words  charging  him  with 
arson,  jto  avoid  damages  he  must  aver  and  prove  beyond  a 
reasonable  doubt  that  he  committed  arson  in  burning  the 
property  for  which  he  has  in  another  suit  recovered  the  value 
upon  a  preponderance  of  the  evidence.  The  decisions  are 
so  contradictory,  and,  in  my  opinion,  enunciate  such  an 
anomalous  and  absurd  rule,  if  they  are  both  to  be  regarded 
as  the  law,  that  it  seems  to  me,  in  justice  to  this  court  and  to 
litigants,  one  rule  or  the  other  should  be  abandoned  and  over- 
ruled if  such  has  not  already  been  the  effect  of  our  decisions. 

In  the  case  of  Continental  Ins.  Co.  v.  Jachnichen,  supra, 
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the  coart  said :  "  Leaving  the  subject,  so  far  as  it  relates  to 
cases  of  slander  and  libel,  for  further  examination,  when  such 
a  case  arises,  it  is  only  proper  to  add  here,  that  the  current 
of  modern  authority  tends  strongly  in  the  direction  indicated 
by  the  Supreme  Court  of  Maine,  in  Ellis  v.  Buzzell,  supra  ;  " 
which  decision  of  the  Supreme  Court  of  Maine  limited  the 
rule  requiring  proof  beyond  reasonable  doubt  to  criminal 
cases,  and  held  that  only  a  preponderance  was  required  in 
any  civil  case. 

I  regard  the  decision  of  the  court  in  CordintfaUd  Ins.  Oo, 
V.  Jachnichen^  supra,  as  abrogating  the  rule  so  far  as  all  civil 
cases  are  concerned,  except  libel  and  slander,  and  in  effect 
announcing  that  it  would  be  abrogated  in  that  class  of  cases 
when  the  question  came  before  it  for  decision. 

In  the  case  of  Reynolds  v.  State,  ex  reL,  115  Ind.  421,  the 
court,  in  a  prosecution  for  bastardy  wherein  a  defendant  may 
be  imprisoned  if  he  fail  to  pay  or  replevy  the  judgment,  held 
that  a  preponderance  of  the  evidence  is  all  that  is  necessary 
to  establish  the  case  against 'the  defendant.  And  in  that  case 
the  court  says  :  "  If  any  other  authority  were  necessary  it 
will  be  found  in  the  late  case  of  Continental  Ins.  Co.  v.  Jachr 
nichen,  110  Ind.  69,  where,  after  a  thorough  examination  of 
the  whole  question,  and  a  review  of  numerous  cases  and  au- 
thorities, it  was  held  that  in  all  civil  actions,  a  preponderance 
of  the  evidence  only  is  necessary  to  establish  the  affirmative 
of  an  issue,  whatever  the  nature  of  that  issue  may  be.''  This 
enunciates  the  correct  rule,  which  is  in  accordance  with  the 
almost  unanimous  current  of  modern  authorities,  and  holds 
that  only  a  preponderance  of  the  evidence  is  necessary  to  es- 
tablish the  affirmative  of  any  issue  joined  in  a  civil  case. 
Thase  decisions,  the  one  in  110  Ind.  69,  and  the  other  in  115 
Ind,  421,are  later  utterances  of  this  court  than  any  holding  the 
rule  adhered  to  by  the  majority  of  the  court,  and  are  directly 
in  opposition  to  the  others,  and  in  effect  overrule  them,  and 
the  decisions  holding,  as  in  the  case  of  Hale  v.  Matthews,  mt- 
pray  that  the  rule  is  not  applicable  in  cases  other  than  libel 
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and  slunder^are  also  in  direct  conflict  with  those  holding  that 
the  rule  is  applicable  in  cases  of  libel  and  slander^  for  the  rule, 
as  a  rule,  applies  to  pleadings  alleging  the  truth  of  a  felony. 
The  following  authorities,  among  others,  are  in  harmony 
with  the  views  I  have  expressed  :  Matthews  v.  Huntley,  9  K. 
H.  146;  Woddrop  v.  Thaoher,  116  Pa.  St.  340;  EUia  v. 
Buzzea,  60  Maine,  209  ;  EllioU  v.  Van  Buren,  33  Mich.  49; 
Blaeser  v.  Milwaukee^  etc.,  Ins.  Co.,  37  Wis.  31 ;  Kincade  v. 
Bradshaw,  3  Hawks  N.  C.  63 ;  Marshall  v.  ThavneSy  etc.,  Ins. 
Co,,  43  Mo.  686 ;  Jones  v.  Oreaves,  26  Ohio  St.  2 ;  Riley  r. 
Norton,  65  Iowa,  306  (10  Am.  Law  Rev.  642);  Schmidt  v.  New 
York  Ins.  Co.,  1  Gray,  529;  London  v.  Parmele,  15  Gray, 
416 ;  Rothschilds  v.  American,  etc.,  Ins.  Co.,  62  Mo.  356 ; 
Washington,  etc.,  Ins.  Co.  v.  Wilson,  7  Wis.  169 ;  Scott  v. 
Home  Ins.  Co.,  1  Dillon,  105;  Vaughton  v.  London,  etc.,  i2» 
W.  Co.,  9  Ex.  93 ;  note  to  2  Greenleaf  Ev.,  section  408 ;  2 
Whar.  Ev.,  section  1246  ;  Edwards  v.  Knapp,  97  Mo.  432; 
Davis  V.  Rome,  etc.,  R.  R.  Co.,  56  Hun,  372 ;  People  v. 
Evening  News,  51  Mich.  11 ;  People  v.  Briggs,  114  N.  Y.  66; 
Bell  V.  McOinness,  40  Ohio  St.  204;  Davis  v.  Rome,  etc., 
R.  R.  Co.,  supra. 

For  the  reasons  give^  I  am  unable  to  concur  in  so  much 
of  the  opinion  as  holds  that  an  answer  in  justification  must 
be  proven  beyond  a  reasonable  doubt  to  be  available  as  a  de- 
fence in  an  action  for  libel  or  slander. 

McBbide,  J. — I  concur  in  the  dissenting  opinion. 
FUed  AprU  23, 1892. 
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No.  15,682. 

EWING  V.   LUTZ  ET  AIj. 

Plkadino.— Tfilfe  to  Real  EUaU.-^Deed.-rQmplaiaU'^V^hen  the  plaintiff 
asserts  title  to  real  estate,  and  bases  his  claim  upon  a  certain  deed,  and 
the  record  shows  that  a  deed  regular  in  form,  clear  in  its  terms,  and  ap- 
parently founded  upon  a  valuable  consideration,  was  executed  by  the 
grantor  to  the  grantee,  and  there  are  no  facts  tending  to  show  fraud  or 
mistake,  it  is  error  to  sustain  a  demurrer  to  the  complaint. 

From  the  Wabash  Circuit  Court. 

F.  Ullman,  0.  H.  Bogue,  J.  B,  Walker,  R.  E.  Pendarvia, 
for  appellant. 

if.  H.  Kidd  and  /.  M.  Hunter^  for  appellees. 

EiiLiOTTy  C.  J. — The  appellant  asserts  title  to  real  estate, 
and  bases  his  claim  upon  a  deed  executed  by  George  W. 
Ewing,  junior,  to  George  W.  Ewing,  senior.  The  deed  is 
the  same  as  that  examined  and  construed  in  the  cases 
of  Ewing  v.  Jones,  130  Ind.  247;  Ewing  v.  Lemcke,  130  Ind. 
600;  Ewing  v.  Torian,  130  Ind.  600,  and  Ewing  v.  Carsonj 
130  Ind.  597.  The  appellees  demurred  to  the  complaint, 
and  their  demurrer  was  sustained,  so  that  the  only  question 
presented  to  us  is  as  to  the  effect  of  the  deed  upon  which 
appellant^s  claim  of  title  is  founded.  There  are  no  ex- 
trinsic facts  alleged,  and  we  are  not  required  to  do  more 
than  declare  what  is  the  prima  facie  meaning  of  the  deed, 
and  what  is  its  legal  effect,  when  considered  independently 
of  extrinsic  facts.  All  we  know  from  this  record  is  that  a 
deed,  regular  in  form,  clear  in  its  terms,  and  apparently  foun- 
ded upon  a  valuable  consideration,  was  executed  by  the 
grantor  to  the  grantee,  for  there  are  no  facts  tending  to  show 
fraud  or  mistake.  In  the  cases  referred  to  we  simply  gave 
judgment  upon  the  deed,  and  we  here  do  no  more  than  de- 
cide upon  the  deed  itself.  Whether  it  may  be  impeached  for 
fraud  or  mistake,  or  what  facts  must  be  shown  to  justify  its 
overthrow,  are  questions  with  which  we   have   here  no  con- 
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cern,  and  uik)ii  which  we  give  do  opinion.  We  have  had  no 
brief  from  the  appellees.  The  cases  to  which  we  have  referred^ 
and  the  authorities  to  which  they  refer,  leave  no  room  to 
doiibt  that  the  court  below  erred  in  holding  the  complaint 
insufficient. 

Judgment  reversed. 

Filed  April  23, 1892. 
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Bonnel  t;.  Shiblet  et  al. 

Pbactice. — Supreme  Court. — Insufficiency  of  Brief, — Where  a  brief  filed  in 
the  Supreme  Court  contains  nothing  but  a  bare  assertion  of  errorB,  no 
question  is  presented  thereby  for  the  consideration  of  the  court. 

From  the  Carroll  Circuit  Court. 

C.  8.  Wesner  and  0.  D.  Wesnevy  for  appellants. 

McBrtde,  J. — The  brief  filed  by  counsel  for  the  appel- 
lant contains  nothing  whatever  by  way  of  argument,  or  cita- 
tion of  authority.  Nor  is  there  even  a  suggestion  of  any 
reason^  or  ground^  for  holding  the  action  of  the  court  below 
erroneous. 

We  find  nothing  in  it  but  a  bare  assertion  of  error.    Such  a 

brief  presents  no  question  for  our  consideration.     Harrison 

V.  Hedges,  60  Ind.  268;  Bray  v.  Franldin  Life  Ins.  Q>.,  68 

Ind.  6;  Landwerlen  v.  Wheeler^  106  Ind.  523^  and  many 

'  other  cases. 

Judgment  affirmed. 

Filed  AprU  26, 1892. 
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The  New  Albany  Forge  and  Boiling  Mill  v.  Cooper,  by  Next  Friend. 


No.  15,100. 

The  New  A14BANY  Foroe  and  Rolling  Mill  v.  Coopeb, 

BY  Next  Friend. 

Master  akd  Servant. — Action  for  Damages. — Iiywy  cf  Ii^aiU. — CbfUfi6ti- 
iory  Negligence, — Danger  Known  to  Defendant, — CoiRp^nt.— In  an  action 
by  a  minor,  by  his  next  friend,  to  recover  damages  occasioned  by  a  per- 
sonal injury,  the  complaint  alleged  that  the  appellee,  who  was  an  in- 
fant, without  knowledge  or  experience  of  the  dangerous  properties  of 

'  hot  slag  or  cinder,  was  employed  by  the  appellant  to  carry  and  wheel 
away  from  a  furnace,  and  dump  upon  adjacent  ground,  a  part  of  which 
was  covered  with  water,  hot  slag ;  that  the  appellant,  with  knowledge 
that  such  slag  was  liable  to  explode  and  injure  the  appellee,  if  it  came 
in  contact  with  damp  earth  or  water,  negligently  failed  to  instruct  the 
appellee  as  to  his  duties,  or  to  warn  him  of  the  danger  of  handling  such 
slag,  or  to  give  him  any  instructions  which  would  enable  him  to  safely 
perform  his  duties ;  that  the  appellee  was  injured  by  the  hot  slag  com- 
ing in' contact  with  a  small  quantity  of  water  which  had  collected  on 
the  surface  of  the  ground  at  the  point  where  he  was  directed  to  deposit 
the  slag. 

Heidj  that  from  the  allegations  concerning  the  ignorance  of  the  appellee 
there  was  nothing  in  the  complaint  from  which  it  could  be  averred  that 
he  was  guilty  of  negligence. 

Heldy  also,  that  as  the  place  where  the  appellee  was  directed  to  deposit  the 
hot  slag  is  alleged  to  have  been  covered  by  water,  the  presumption  is 
that  such  fact  was  known  to  the  appellant. 

Same. — Exigience  of  Dangers. — Duty  of  Master  to  Warn  Infant. — Where  a 
master  takes  an  infant  into  his  service,  the  law  imposes  upon  him  the 
duty  of  explaining  to  him  fully  the  hazard  and  dangers  connected  with 
the  business,  and  of  instructing  him  how  to  avoid  them. 

Same. — Hiring  by  Independent  Contractor. — Effect  of. — The  fact  that  the 
appellee  was  not  independent  of  the  appellant  in  so  far  as  that  it 
might  require  his  discharge  for  failure  to  do  his  duty  while  at 
work,  did  not  necessarily  make  him  the  servant  of  the  appellant  when 
he  was  employed  by  an  independent  contractor.  To  make  him  such 
there  must  have  been  a  contract  between  him  and  the  appellant,  either 
express  or  implied. 

Contract. — Independent  Contractor. — Negligence. — Where  one  lets  a  con- 
tract to  another  to  do  a  particular  work,  reserving  to  himself  no  control 
over  such  work  except  the  right  to  require  it  to  conform  to  a  particular 
standard  when  completed,  he  is  not  liable  for  the  negligence  of  the 
party  to  whom  the  contract  is  left. 
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From  the  Floyd  Circuit  Court. 

G.  V,  Howk  and  .^.  Dowling,  for  appelant. 

C7.  X.  Jewetty  H,  E.  JeweU  and  /.  F,  Marshy  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellee,  a  minor, 
by  his  next  friend,  against  the  appellant,  to  recover  damages 
occasioned  by  a  personal  injury.  The  complaint  alleges,  in 
substance,  that  the  appellee,  who  was  an  infant,  without 
knowledge  or  experience  of  the  dangerous  properties  of  hot 
slag  or  cinder,  was  employed  by  the  appellant,  a  corporatio*ki 
engaged  iu  forging  and  rolling  iron,  to  carry  and  wheel  away 
from  a  furnace,  and  dump  upon  adjacent  ground,  a  part  of 
which  was  covered  with  water,  hot  slag  and  cinder ;  that  the 
appellant,  with  knowledge  that  such  slag  and  cinder  were  lia- 
ble to  explode  and  injure  the  appellee  if  they  came  in  contact 
with  damp  earth  or  water,  negligently  failed  to  instruct  the 
appellee  as  to  his  duties,  or  to  warn  him  of  the  danger  of 
handling  such  slag  and  cinder,  or  to  give  him  any  instructions 
which  would  enable  him  to  safely  perform  his  duties;  that 
on  the  third  day  of  his  service,  and  while  he  was,  by  the  di- 
rection of  the  appellant's  foreman,  engaged  in  wheeling  away 
and  dumping,  at  the  place  where  he  was  directed  to  deposit 
the  same,  hot  iron  slag,  it  came  in  contact  with  a  small 
quantity  of  water  which  had  collected  on  the  surface  of 
the  ground  at  that  place,  and  at  once  exploded  with  force 
and  violence,  burning  and  wounding  the  appellee,  and  de- 
stroying his  eyesight,  etc.;  that  the  appellee's  injuries  were 
caused  solely  by  the  negligence  of  the  appellant,  and  without 
any  fault  or  negligence  on  the  part  of  the  appellee. 

A  trial  of  the  cause  resulted  in  a  verdict  for  the  appellee, 
upon  which  the  court,  over  a  motion  for  a  new  trial,  ren- 
dered judgment. 

The  assignment  of  errors  calls  in  question  the  propriety 
of  the  ruling  of  the  circuit  court  in  overruling  a  demurrer 
to  the  complaint,  and  in  overruling  the  appellant's  motion 
for  a  new  trial. 
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The  objections  .urged  to  the  complaint  are,  that  it  does 
not  appear  therefrom  that  the  appellant  knew  or  had  the  op- 
portunity of  knowing  that  there  was^  at  or  before  the  acci- 
dent therein  described  occurred^  any  water  or  damp  earth 
upon  the  dumping  ground^  and  that  it  does  appear  from  the 
allegations  in  the  complaint  that  the  appellee  was  guilty  of 
contributory  negligence. 

Much  of  the  argument  against  the  suj£ciency  of  this  com- 
plaint is  addressed  to  matters  which  could  not  arise  except 
on  motion  to  make  the  complaint  more  specific,  and  do  not, 
therefore,  arise  upon  demurrer. 

We  think  the  complaint  states  a  cause  of  action.  In  view 
of  its  allegations  in  relation  to  the  ignorance  of  the  appellee, 
there  is  nothing  in  it  from  which  it  can  be  inferred  that  the 
appellee  was  guilty  of  negligence.  As  the  place  the  appel- 
lee was  directed  by  the  appellant  to  dump  the  slag  and  cin- 
der is  alleged  to  have  been  covered  by  water,  the  presump- 
tion is  that  such  fact  was  known  to  the  appellant. 

Judge  Thompson,  in  his  work  on  Negligence,  vol.  2,  p. 
977-8,  says :  '*  The  law  imposes  upon  the  master,  when  he 
takes  an  infant  into  his  service,  the  duty  of  explaining  to 
him  fully  the  hazard  and  dangers  connected  with  the  busi- 
ness, and  of  instructing  him  how  to  avoid  them.  *  * 
The  master  will  not  have  discharged  his  duty  in  this  regard 
unless  the  instructions  and  precautions  given  are  so  grad- 
uated to  the  youth,  ignorance,  and  inexperience  of  the  servant 
as  to  make  him  fully  aware  of  the  danger  to  him,  and  to 
place  him,  with  reference  to  it,  in  substantially  the  same  situa- 
tion as  if  he  were  an  adult.'*  So,  in  the  case  of  Thall  v. 
Camiey  5  N.  Y.  Sup.  244,»  it  was  said  :  "  When  a  master  en- 
gages an  inexperienced  servant,  especially  if  of  tender  years 
and  presumed  ignorance,  and  places  him  in  a  place  of  latent 
or  obscure  danger,  it  is  the  duty  of  the  master  to  instruct  the 
servant  how  to  do  the  work,  and  at  the  same  time  be  on  his 
guard  against  the  danger,  and  he  is  liable  for  injuries  occa- 
sioned  by  failure  to  give  such   instructions.'*    See,    also, 
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Cleveland f  etc.,  Co.  v.  Corrigan,  20  N.  E.  Rep.  466 ;  Qamble 
V.  HineSj  50  Hun,  604. 

It  was  assigned  as  reasons  for  a  new  trial : 

First.   That  the  damages  assessed  were  excessive. 

Second.  That  the  verdict  of  the  jury  was  not  supported 
or  sustained  by  sufficient  evidence. 

Third.   That  the  verdict  was  contrary  to  law. 

Fourth.  That  the  court  erred  in  giving,  in  refusing  to 
give,  and  in  modifying  instructions. 

The  first  reason  assigned  is  not  argued,  and  for  that  rea- 
son is  waived. 

The  evidence  in  the  cause,  as  it  comes  to  us,  establishes  the 
following  facts :  the  appellant  is  the  owner  of  a  rolling  mill 
in  the  city  of  New  Albany,  in  which  scrap-iron  is  heated  aod 
rolled  into  bars  suitable  for  the  market.  It  furnishes  the 
furnaces,  rollers,  scrap-iron  and  fuel  necessary  to  carry  on 
the  business.  At  the  time  of  the  accident  in  question  the 
appellant  had  a  contract  with  one  Murphy,  by  the  terms  of 
which  the  appellant  furnished  to  him  the  scrap-iron,  prop- 
erly assorted  and  arranged,  to  be  put  into  the  furnace  to  be 
heated  to  the  proper  temperature  for  squeezing  and  rolling. 
The  appellant  was  also  to  furnish  the  necessary  fueland  beat 
to  heat  the  iron,  and  Murphy^s  contract  required  him  to  heat 
it  properly,  and  deliver  it  at  the  squeezer,  where  it  was 
squeezed  and  delivered  to  the  rollers  to  be  rolled  into  bars. 
By  the  terms  of  this  contract  Murphy  received  ^a  stipulated 
price  for  each  ton  heated  by  him.  In  placiqg  the  iron  in  the 
furnace,  taking  it  out,  delivering  it  at.  the  squeezer  and  re- 
moving the  slag  and  cinder.  Murphy  required  assistance.  This 
assistance  was  hired  and  paid  for  by  himself  at  such  price  as 
he  and  his  helpers  might  agree  upon.  One  of  Murphy's  reg- 
ular helpers  being  ill,  the  appellee  was  hired  by  Murphy  to 
take  his  place  temporarily.  On  the  third  day  of  his  employ- 
ment he  dumped  some  slag  into  a  small  pool  of  water,  when 
an  explosion  took  place,  resulting  in  serious  and  permanent 
injuries  to  the  appellee. 
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The  evidence  tends  to  show  that  when  hot  slag  is  damped 
apon  damp  ground  or  into  water  it  is  liable  to  explode^  and 
is  very  dangerous.  Of  this  tendency  the  appellee^  it  is 
claimed,  was  ignorant,  and  was' not  informed  of  the  fact  either 
by  the  appellant  or  Murphy.  He  was,  at  the  time  of  the  ac- 
cident^ about  nineteen  years  old.  The  appellant's  business 
was  under  the  control  and  management  of  a  general  super- 
intendent, who  managed  the  rolling  mill  and  the  forge  works 
connected  therewith,  %hile  the  rolling  mill  ^was  under  the 
immediate  control  of  a  superintendent  appointed  for  that  pur- 
pose. It  was  part  of  the  business  of  the  superintendent  of 
the  rolling  mill  to  see  that  those  who  had  contracts  for  heat- 
ing iron  did  a  certain  amount  of  work  each  day,  and  that  it 
was  properly  done.  He  also  had  power  to  discharge '  such 
heaters,  but  had  nothing  to  do  with  hiring  thieir  helpers, 
keeping  their  time  or  paying  them. 

At  the  proper  time  the  appellant  asked  the  court  to  give 
the  jury  the  following  instruction  : 

"  The  company  had  the  right  to  make  any  contract  or  ar- 
rangement it  saw  fit  for  the  management  of  any  part  of  its 
business,  and  for  the  carrying  on  of  any  department  of  its 
work,  and  if  it  did  make  a  contract  with  Andrew  Murphy, 
or  with  any  other  person,  to  act  as  heater,  and  to  heat  its 
ii^on  in  its  furnaces,  giving  to  him  control  over  that  part  of 
its  machinery  and  business,  and  paying  him  therefor  by  the 
ton  ;  and  if  under  that  arrangement  Murphy  hired  his  own 
men  and  paid  their  wages  out  of  his  own  moneys ;  and  if 
Murphy,  in  the  course  of  his  business  under  this  contract 
hired  the  plaintiff,  Cooper,  and  was  to  pay  Cooper  for  his 
work,  then  Murphy  was  the  master  and  employer  of  Cooper, 
and  not  the  Forge  and  Rail  Mill  Company,  and  there  should 
be  a  verdict  for  the  defendant.'^ 

The  court  refused  to  give  this  instruction  as  asked,  but 
modified  the  same  by  adding  thereto  the  words,  ^'And  had 
control  of  his  services  independent  of  the  company,''  and 
gave  same  as  modified. 
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It  is  well  settled  that  where  one  lets  a  contract  to  another 
to  do  a  particular  work^  reserving  to  himself  no  control  over 
such  work  except  the  right  to  require  it  to  conform  to  a  par^ 
ticular  standard  when  completed,  he  is  not  liable  for  the  negli- 
gence of  the  party  to  whom  the  contract  is  let.  Vincennes 
Water  Supply  Co.  v.  White,  124  Ind.  376 ;  Wabash,  etc.,  R. 
W,  Co.  V.  Farver,  111  Ind.  195;  Ryan  v.  Onrran,  64  Ind. 
345;  Wharton  Negligence,  section  181;  2  Thompson  Neg- 
ligence, 892-899 ;  Blake  v.  Ferris,  8  N.  Y.  48 ;  Pack  v. 
Mayor,  etc.,  8  N.  Y.  222 ;  King  v.  New  York  Central  R.  R 
Co.,  66  N.  Y.  181 ;  Tovm  of  Pierrepont  v.  Loveless,  72  N.  Y. 
211. 

In  the  case  of  Wabash,  etc.,  R.  W.  Co.  v.  Farver,  supra, 
Williams  was  employed  to  use  his  portable  engine,  at  a  given 
price  per  diem,  to  pump  water,  furnishing  his  own  help.  He 
was  required,  by  the  terms  of  his  contract,  to  pump  at  such 
times  as  should  be  necessary  to  enable  the  employees  of  the 
railway  company  to  prosecute  certain  work  in  which  they 
were  engaged.  It  was  held  that  he  was  an  independent  con- 
tractor within  the  meaning  of  the  rule  above  stated,  and  that 
the  railway  company  was  not  responsible  for  his  negligence. 

Under  the  facts  in  this  case  we  think  Murphy  was  an  in- 
dependent contractor  under  the  rule  we  are  now  considering, 
and  for  that  reason  the  court  erred  in  refusing  to  give  the  in- 
struction asked  by  the  appellant.  The  modification  was,  we 
think,  well  calculated  to  mislead  the  jury.  While  it  is  shown 
that  the  appellee  was  employed  by  Murphy,  and  that  the  ap- 
pellant could  not  discharge  him,  there  is  evidence  in  the  rec- 
ord tending  to  show  that  if,  in  the  opinion  of  the  immediate 
superintendent,  he  was  not  doing  his  duty  as  a  helper,  such 
superintendent  had  the  power  to  discharge  Murphy  if  he, 
upon  request,  refused  to  discharge  the  appellee. 

Under  the  instruction  as  modified  the  jury  might  well 
have  concluded  that  this  fact  would  render  the  appellant  lia- 
ble for  the  negligence  of  Murphy  in  failing  to  inform  the 
appellee  of  the  danger  attending  the  work  of  dumping  slag. 
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The  complaint  proceeds  upon  the  theory  that  the  appellee 
was  the  employee  of  the  appellant,  and  that  the  appellant 
had  been  gailty  of  negligence  in  failing  to  give  him  certain 
information  and  instructions,  and  if  he  is  entitled  to  recover 
at  all  in  this  action  it  must  be  upon  that  theory.  The  fact 
that  he  was  not  independent  of  the  appellant^  in  so  far  as  that 
it  might  require  his  discharge  for  a  failure  to  do  his  duty 
while  at  work  in  the  mill,  did  not  necessarily  make  him  the 
servant  of  the  appellant.  To  make  him  such  there  must 
have  been  a  contract  between  him  and  the  appellant^  either 
express  or  implied.  If  he  was  the  servant  of  the  appellant, 
then  the  appellant  was  liable  for  his  wages,  whereas  we  have 
seen  that  he  was  employed  by  Murphy  at  an  agreed  price, 
and  was  to  be  paid  by  Murphy  at  his  own  expense.  The  in- 
struction as  modified  may  have  led  the  jury  to  the  conclusion 
that  as  the  appellant  could  compel  the  discharge  of  the  ap- 
pellee, he  was,  for  that  reason  alone,  its  servant  in  such  a 
sense  as  to  render  it  liable  in  this  case. 

We  do  not  think  the  court  erred  in  refusing  to  give  in- 
struction number  eight,  as  asked,  and  in  modifying  the  same 
as  it  was  given. 

For  the  error  of  the  court  in  refusing  to  give  instruction 
number  four  as  asked  by  the  appellant,  and  in  giving  the 
same  as  modified,  the  judgment  of  the  circuit  court  must  be 
reversed. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
^rant  a  new  trial. 

Filed  Feb.  16, 1892;  petition  for  a  rehearing  overruled  April  22, 1892. 

Vol.  131.— 24 
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No.  18,979. 

157  m     This  Boabd  of  Coumissionebs  of  Tippecanoe  Countt 

157    110,  __ 

i5i  87o|  V.  Mitchell. 

161    563 

16^  m[  I^UBUO  OFFicmB.—Bighi  to  make  QmtraeU  with  MintBlenal  O^^^a— Offioen 
Il3p370  controlling  the  affairs  of  a  public  corporation  may  contract  with  min- 
|(ii64  606  isterial  officers  of  the  corporatioui  unless  such  contracts  are  prohibited 
by  statute. 

County  Cohmissionsbs. — Attowanees  hy. — Construing  the  acts  of  1879 
and  1888  together,  concerning  allowances  by  boards  of  county  coznmis- 
sioners,  the  plain  conclusion  required  is  that  where  there  is  an  "  indis- 
pensable public  necessity  "  there  is  authority  of  law  for  making  a  con- 
tract with  a  county  officer. 

BAMV.'^IUview  of  Decision, — How  Effeeied, — In  order  to  review  the  decision 
of  a  board  of  county  commissioners  as  to  the  existence  of  an  "  indis- 
pensable public  necessity,"  there  must  be  a  pleading  properly  alleging 
facts  showing  that  the  finding  of  the  existence  of  a  public  necessity  was 
wrong. 

Same. — OoniTQ/tt  ioiih  Officer  q/"  County. —  ValidHy  of, — Where  a  board  of 
county  commissioners  contracted  with  the  county  clerk  at  a  stipulated 
price  (the  record  showing  ''  an  indispensable  necessity  "  for  so  doing)  to 
index  and  re-arrange  certain  papers  and  files  in  his  office,  he  may  re- 
cover against  the  county  on  the  contract.  The  claim  is  not  for  extra 
compensation,  nor  for  official  services  nor  for  added  official  duties,  but 
solely  and  exclusively  for  compensation  due  under  a  special  contract, 
which  the  board  had  the  same  right  to  make  with  the  county  clerk  as 
with  a  private  individual.  Board,  etc,  v.  Bamea,  128  Ind.  408,  and 
Board,  etc.,  v.  Johnson,  127  Ind.  288,  distinguished. 

Same. — Practice. — Contrad  Spread  of  Record. — Admimon  Implying, — Whers 
the  record  contains  an  express  admission  that  a  contract  was  entered 
into  between  the  parties  as  alleged  in  the  complaint,  the  admission  im- 
plies that  there  was  a  contract  properly  spread  of  record,  and  makes 
unavailing  the  objection  that  it  is  not  shown  that  the  contract  was 
spread  upon  the  record  of  the  board  of  county  commissioners  as  the 
statute  requires. 

From  the  Tippecanoe  Circuit  Court. 

S.  P.  Baird,  W.  D.  Wallace,  R  8.  CMse,  J.  B.  Sherwood, 
J,  B.  Milner  and  C  E.  Lake,  for  appellant. 

G.  0.  Behm,  A.  0.  Behm,  J.  JS,  Goffroth,  F.  Winter  and 
/•  jB.  Elam,  for  appellee. 
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Elliott,  C.  J. — The  appellee  was  at  the  time  of  the  exe- 
catioD  of  the  contract  npon  which  this  action  is  founded, 
clerk  of  Tippecanoe  county.  The  contract  was  entered  into 
on  the  11th  day  of  February,  1885.  The  special  finding 
states  that  the  contract  was  made  at  a  special  session  of  the 
board  of  commissioners,  and  that  "  it  was  entered  of  record.'' 
The  contract  is  expressed  in  an  order  of  the  board  which 
reads  thus :  ^^  Whereas,  an  indispensable  public  necessity 
exists  for  indexing  and  re-arranging  all  the  papers  and  files 
in  the  county  clerk^s  ofiice  of  the  county  of  Tippecanoe,  and 
the  board  believing  that  the  interests  of  the  county  demand 
that  said  indexing  be  done  :  Now,  therefore,  it  is  ordered 
by  the  board  that  William  C.  Mitchell  be  and  is  hereby  au- 
thorized and  directed  to  index  all  papers  on  file  in  the  clerk's 
oflSce,  except  the  papers  filed  in  the  superior  court,  and  he 
is  further  directed  to  box  said  papers  in  boxes  provided  by 
the  board  of  commissioners  of  this  county,  and  he  is  also 
directed  to  procure  indices  for  doing  said  work,  and  it  is 
especially  agreed  by  said  board  and  said  William  C.  Mitchell 
that  said  Mitchell  shall  have  and  receive  for  said  work  three 
cents  for  each  and  every  entry  in  said  indices  made  and  pa- 
pers rearranged  in  new  file  boxes."  The  appellee  did  the 
work,  required  by  the  contract,  and  filed  his  claim  with  the 
board  of  commissioners. 

The  record  contains  an  express  admission  that  a  contract 
was  entered  into  between  the  parties  as  alleged  in  the  com- 
plaint, and  in  the  formal  entry  of  the  admission  is  this  clause : 
''And  in  connection  with  said  admission  it  is  agreed  and 
understood  that  should  there  be  any  formal  variance  between 
said  copy  in  the  complaint  and  the  original  contract  as  en- 
tered in  the  records  of  said  commissioners,  the  same  may  be 
corrected  at  any  time."  This  admission  implies  that  there 
was  a  contract  properly  spread  of  record,  and  makes  una- 
vailing the  point  that  it  is  not  shown  that  the  contract  was 
spread  upon  the  record  as  the  statute  requires. 

The  fact  that  the  appellee  was  an  o£Scer  of  the  county 
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does  not  of  itself  authorize  the  conclusion  that  the  contract 
is  voidable  because  opposed  to  public  policy.  It  is  quite 
well  agreed  that  the  o£Scers  controlling  the  affairs  of  a  pub- 
lic corporation  may  contract  with  ministerial  officers  of  the 
corporation^  unless  such  contracts  are  prohibited  by  statute. 
Evans  v.  City  of  Trenton,  24  N.  J.  L.  764 ;  City  of  Detroit  v. 
Redfield,  19  Mich.  376 ;  Mayor,  etc.,  v.  Muzzy,  33  Mich.  61 ; 
MoBride  v.  City  of  Orand  Rapids,  47  Mich.  236 ;  United 
States  V.  Brindle,  110  U.  S.  688  ;  State,  ex  reL,  v.  Hauser,  63 
Ind.  165.  It  is  probably  true  that^  in  cases  where  fraud  or 
corruption  is  alleged  as  a  cause  for  avoiding  a  contract 
the  official  relations  subsisting  between  officers  of  the  same 
public  corporation  may  be  influential  as  a  circumstance  in- 
dicative of  fraud,  but  of  itself  it  does  not  vitiate  a  contract 
otherwise  free  from  infirmity. 

The  statute  provides  that  "  The  board  of  county  commis- 
sioners shall,  unless  in  cases  of  indispensable  public  necessity, 
to  be  found  and  entered  of  record  as  part  of  its  orders,  make 
no  allowance  not  specifically  required  by  law  to  any  county 
auditor,  clerk,  sheriff,  assessor,  or  treasurer,  either  directly 
or  indirectly."  Section  5766,  R.  S.  1881.  This  provision 
recognizes  by  the  clearest  implication  the  powers  of  the 
board  to  make  allowances  in  cases  of  ^'  indispensable  public 
necessity.''  The  requirement  that  the  board  shall  find  that 
such  a  necessity  exists,  and  shall  enter  upon  its  record  a 
finding  of  that  fact,  implies  that  there  are  instances  in  which 
the  power  to  make  allowances  to  public  oncers  may  be  ex- 
ercised. If  there  were  no  such  instances,  the  provision  of 
the  statute  would  be  utterly  meaningless.  The  provision  is 
in  harmony  with  the  long  established  principles  governing 
the  subject  of  the  powers  of  the  board  of  county  commis- 
sioners, and  with  the  decisions  asserting  that  the  board  of 
commissioners  is,  in  law,  the  county.  Vanarsdall  v.  State, 
fx  reL,  65  Ind.  176;  Grow  v.  Board,  etc,  118  Ind.  51; 
Board,  etc.,  v.  Bunting,  111  Ind.  143,  and  cases  cited ;  Shan- 
non v.  (y Boyle,  51  Ind.  565;  Board,  etc.,  v.  Saunders,  17 
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Ind.  437;  State,  ex  reLj  v.  Clarky  4  Ind.  315.  In  the  case 
last  named  it  was  said  :  ^'  In  legal  contemplation  the  board 
of  commissioners  is  the  county/'  But  the  powers  of  the 
board  of  county  commissioners  are  statutory^  and  it  has  such 
powers  only  as  the  statute  expressly  or  impliedly  confers. 
The  statute  from  which  we  have  quoted  restricts  the  power 
of  the  board  to  make  contracts  with  officers^  for  it  must  be 
considered  in  connection  with  the  other  statutes  granting 
broader  powers,  but  it  does  not  entirely  deprive  it  of  power 
to  make  such  contracts.  It  confines  the  power  to  make  such 
contracts  to  cases  where  there  is  an  '^  indispensable  public 
necessity .''  Where  there  is  no  such  necessity  there  is  no 
power  to  contract  with  other  county  officers,  but  where 
there  is  such  necessity  the  power  exists. 

Repeals  by  implication  are  not  favored,  and,  where  it  can 
be  done  without  doing  violence  to  the  language  of  the  Leg- 
islature, an  earlier  and  a  later  statute  must  be  construed  to- 
gether and  both  given  force.  We  think  that  there  is  no 
difficulty  in  applying  this  rule  to  the  present  case.  The  act 
of  1883  forbids  allowances  unless  provided  by  law,  and  the 
act  of  1879  directs  that  allowances  may  be  made  in  cases  of 
"  indispensable  public  necessity."  Construing,  as  we  must, 
these  statutes  together,  the  plain  conclusion  required  is,  that 
where  there  is  an  "  indispensable  public  necessity,"  there  is 
authority  of  law  for  making  a  contract  with  a  county  officer. 
Of  course,  if  there  is  the  general  power  to  contract  there  is, 
also,  the  incidental  power  to  pay  the  agreed  compensation. 

The  statute  vesting  in  the  board  of  commissioners  the 
power  to  determine  when  an  ''  indispensable  public  neces- 
sity"  exists  was  complied  with  in  this  instance.  There  was 
a  decision  adjudging  that  such  a  necessity  did  exist,  and  that 
decision  was  duly  entered  of  record.  It  is  probably  true 
that  the  decision  is  not  conclusive.  It  is,  as  we  are  inclined 
to  believe,  subject  to  review.  But  it  can  not  be  reviewed 
unless  it  is  attacked  in  the  proper  mode.  Nichoh  v.  Howe, 
7  Ind.  606.     There  must  be  a  pleading  properly  alleging 
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facts  showing  that  the  finding  of  the  existence  of  a  public 
necessity  was  wrong.  There  is  no  pleading  in  this  case  that 
does  this,  although  there  is  an  attempt  to  do  so.  But  we 
think  that  if  it  should  be  conceded  that  the  decision  of  the 
board  may  be  reviewed,  and  that  the  answer  attempting  to 
show  that  the  decision  is  wrong,  still  the  record  affirmatively 
shows  that  upon  this  point  the  finding  is  right  on  the  merits. 

If  the  appellee's  claim  is  to  be  regarded  as  one  for  extra 
services  as  an  officer,  the  appeal  must  be  sustained.  If  the 
claim  is  for  compensation  for  duties  performed  by  him  as 
clerk  he  can  not  recover.  Or,  again,  if  the  order  of  the 
board  is  to  be  construed  as  an  attempt  to  add  new  official 
duties  and  give  compensation  for  their  performance,  the  ap- 
pellee must  fail.  The  cases  supporting  the  doctrine  indi- 
cated are  numerous,  and  we  strictly  adhere  to  them.  Board, 
eio.f  V.  JohnsoUy  127  Ind.  238;  Board,  etc,  v.  Barnes,  123 
Ind.  403;  Williams  v.  Segur,  106  Ind.  368;  Board,  etc,,  v. 
Gresham,  101  Ind.  53 ;  Wright  v.  Board,  etc,  98  Ind.  88, 
and  cases  cited. 

The  appellee's  claim  is  founded  upon  a  contract  to  perform 
work  required  by  "  indispensable  public  necessity."  His 
whole  right  grows  out  of  the  contract.  His  claim  is  not  for 
extra  compensation,  not  for  official  services,  nor  for  added 
official  duties.  The  claim  is  solely  and  exclusively  for  com- 
pensation due  under  a  contract.  On  that  contract  rests  his 
claim.  The  board  might  certainly  have  made  such  a  con- 
tract with  a  private  individual,  and  if  it  could  do  this  it  may 
make  such  a  contract  with  the  clerk.  There  are,  indeed, 
strong  reasons  why  it  is  proper  to  make  the  contract  with 
the  clerk  rather  thaii  with  a  stranger.  There  are  instances 
in  which  in  the  strictest  sense  of  the  term  there  is  an  "indis- 
pensable public  necessity  "  for  making  such  a  contract,  as, 
for  instance,  where  there  is  a  removal  caused  by  the  destruc- 
tion of  a  court-house,  or  by  the  construction  of  a  new  one. 

As  the  right  of  the  appellee  rests  entirely  upon  a  special 
contract  made  by  the  board  because  of  the  demands  of  ^'  an 
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indispoDsable  public  necessity/'  the  case  is  not  within  the 
scope  of  the  doctrine  of  the  cases  declaring  that  extra  com- 
pensation can  not  be  paid  to  county  officers.  That  cases  ex- 
ist in  which  a  valid  contract  may  be  made  by  the  board  of 
commissioners  with  a  county  officer  has  been  adjudged. 
Boardy  etc.,  v.  Weeks,  130  Ind.  162 ;  Hoffman  v.  Board,  etc.y 
96  Ind.  84;  Garrett  v.  Board,  etc.,  92  Ind.  518;  Boggs  v. 
Caldwell  County,  28  Mo.  586.  To  the  class  of  cases  represented 
by  those  just  named  this  case  belongs,  and  not  to  the  class  of 
which  Board,  etc.,  v.  Barnes^  supra,  and  Board^etc.,  v.  John- 
son, supra,  are  types.  There  is  a  wide  and  clear  difference 
between  the  two  lines  of  decisions^  and  within  the  line  es- 
tablished by  the  decisions  in  such  cases  as  Hoffman  v.  Board, 
eic.,  supra,  falls  this  case^  inasmuch  as  there  is  a  special  con- 
tract made  because  the  work  for  which  it  provides  was  de- 
manded by  an  '^indispensable  public  necessity.'^ 

We  can  not  say  from  the  evidence  that  the  trial  court  erred 
in  adjudging  the  amount  of  recovery. 

Judgment  affirmed. 

Filed  Feb.  24, 1892 ;  petition  for  a  rehearing  oyerraled  April  26»  1892. 


No.  15,690. 

Adams  v.  The  Ohio  Falls  Car  Company. 

Injunction. — Brivaie  Corporaiion, —  Wrongful  Use  cf  Wharf  by. — Common 
CouneiL — Where  a  corporation  for  purely  private  purposes  has  entered 
upon  a  strip  of  land  used  for  wharf  purposes,  and  has  begun  the  con- 
struction of  a  log* way  and  raised  platform  thereon,  and  threatens  to 
nse  a  steam  engine  in  the  prosecution  of  its  business  on  said  wharf,  one 
who  lives  in  the  immediate  vicinity  of  the  wharf  may  enjoin  such  a 
use  of  the  wharf,  his  complaint  showing  injury  to  the  use  and  enjoy- 
ment of  his  dwelling-house  therefrom,  and  consequent  depreciation  in 
its  value,  and  the  interference  of  its  comfortable  enjoyment  by  dust, 
smoke  and  offensive  odors.  The  common  council  of  a  city  can  not  au- 
thorize such  an  obstruction  of  the  wharf. 
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Same. — /nter/«ren«e  tnth  Oon^artable  Enjoyment  of  DvotUing, — It  is  not  neces- 
sary to  a  right  of  action  by  the  plaintiff  that  his  dwelliug-honse  will 
be  injured  by  the  proposed  use  of  the  wharf,  bat  if  its  comfortable  en- 
joyment will  be  essentially  interfered  with  by  dast,  smoke  and  offensive 
odors,  relief  by  injnnction  will  be  awarded. 

Same. — Righi  in  Common  with  PMie, — Deprivation  of. —  The  plaintiff  in 
such  a  case  has  no  right  of  action  on  account  of  the  deprivation  of  the 
right  which  he  in  common  with  the  general  public  has  to  use  and  drive 
over  that  part  of  the  wharf  occupied  by  the  obstruction. 

Same. — Injury  as  Tax-Payer, —  When  Complaint  Fails  to  Show. — Where  it 
does  not  appear  in  the  complaint  that  plaintiff's  taxation  would  be  in- 
creased either  directly  or  indirectly  by  the  alleged  wrongful  use  and 
obstruction  of  the  whaif,  there  is  nothing  to  show  that  he  will  suffer 
injury  as  a  taxpayer  on  that  account. 

From  the  Clark  Circuit  Court. 

J.  H,  Stotsenburgy  E.  B.  Siotsenburg  and  /•  K.  Marshy  for 
appellant. 

M.  Z.  Stannard,  for  appellee. 

Miller^  J. — The  appellant  brought  this  action  to  enjoin 
the  appellee  from  making  use  of  a  portion  of  the  public 
wharf  in  the  city  of  Jeffersonville.  A  demurrer  was  sus- 
tained to  his  complaint,  and  this  appeal  is  from  the  final 
judgment  rendered  against  him  on  demurrer.  • 

The  complaint  shows  that  the  plaintiff  is  a  citizen  of  Jef- 
fersonville, and  the  owner  of  a  two-story  frame  dwelling 
house  occupied  as  a  family  residence,  and  worth  $10,000; 
that  directly  in  front  of  his  house  is  a  street  sixty  feet  in 
width,  and  between  that  and  the  Ohio  river  is  the  public 
wharf,  or  levee  of  the  city ;  that  the  defendant  is  a  corpora* 
tion  having  no  residence  in  the  city,  or  especial  interest  in 
or  ownership  of  said  wharf,  and  no  corporate  power  to  con- 
demn or  take  either  private  or  public  property  for  use  in  its 
business ;  that  on  the  8th  day  of  April,  1890,  the  defendant, 
without  the  consent  of  the  plaintiff,  wrongfully  entered  up- 
on the  strip  of  land  used  for  wharf  purposes  directly  in  front 
of  the  plaintiff's  residence,  and  has  begun  the  construction 
of  a  logway,  or  elevated  platform  of  heavy  timbers,  with 
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posts  and  supports ;  that  a  portion  of  the  logway  is  to  be  ten 
feet  in  height^  gradually  sloping  toward  the  river^  and  will 
be  at  least  one  hundred  feet  in  length  ;  that  it  is  the  inten- 
tion of  the  defendant  to  continue  the  construction  of  the  log- 
way  until  it  reaches  the  river^  and  when  so  permanently  laid 
and  constructed  it  intends  to  place  thereon,  use  and  operate 
a  steam  engine  with  convenient  apparatus  to  drag  large  and 
heavy  logstilong  said  platform  from  the  river  to  the  top  of 
said  wharf  close  to  plaintiff's  residence ;  that  the  logway  and 
its  accompanying  timbers  and  accessions  will  be  so  large^ 
and  project  so  high  above  the  surface  of  the  wharf,  that  it 
will  be  impossible  for  the  plaintiff  or  his  family,  or  the  gen- 
eral public,  to  cross  over  the  logway  and  raised  platform  to 
use  the  wharf,  either  for  wharf  or  other  lawful  purposes ; 
that  this  wrongful  and  unlawful  attempt  to  permanently  ob- 
struct this  portion  of  the  wharf  is,  as  plaintiff  believes  and 
charges,  without  the  consent  or  license  of  the  mayor  and 
common  council  of  the  city  ;  that  if  said  logway  and  plat- 
form are  erected  and  a  steam  engine  placed  thereon  and  used 
for  the  purpose  of  pulling  logs  as  above  described,  he  and 
bis  family  will  be  greatly  inconvenienced  and  irreparably 
injured,  and  their  comfortable  enjoyment  of  the  said  prop- 
erty will  be  greatly  hindered,  disturbed,  essentially  inter- 
fered with  and  prevented,  by  reason  of  the  dust,  dirt,  noise, 
smoke  and  vapors ;  and  the  said  property  will  be  rendered, 
by  reason  of  the  said  dust,  dirt,  noise,  smoke  and  vapors, 
and  by  constant  danger  from  fire,  uninhabitable  and  greatly 
depreciated  in  value. 

The  complaint  also  charges  that  in  addition  to  the  personal 
discomfort,  annoyance  and  depreciation  in  value  of  his  prop*- 
erty,  the  plaintiff,  as  a  citizen  and  resident  taxpayer  of  Jeff- 
ersonville,  will,  with  his  family,  be  permanently  deprived 
of  the  right  to  use  and  drive  over  said  part  of  the  wharf  oc- 
cupied by  the  barrier  and  obstruction  to  be  erected  by  the 
defendant,  which  right  he  now  has,  in  common  with  the  gen- 
eral public,  and  which  he  has  never  surrendered  to  anyone, 
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and  the  plaintiff  says  that  the  erection  and  maintenance  of 
said  logway  and  platform  by  the  defendant  will  greatly^  irre- 
parably and  permanently  injure  his  said  real  estate,  and  that 
be  can  not  be  compensated  therefor  in  damages. 

The  complaint  does  not  show  that  the  appellant  will  suffer 
injury  as  a  taxpayer  of  the  city,  on  account  of  the  proposed 
construction  of  the  logway  complained  of.  It  is  not  made 
to  appear  that  his  taxation  will  be  increased  either  directly 
or  indirectly. 

Neither  does  it  show  a  right  of  action  in  his  favor  on  ac- 
count of  the  deprivation  of  the  right  which  he,  in  common 
with  the  general  public,  has  to  use  and  drive  over  that  part 
of  the  wharf  occupied  by  the  obstruction.  McCowan  v. 
Whitesidea,  31  Ind.  235 ;  Oummins  v.  City  of  Seymour^  79 
Ind.  491  (501) ;  Matlock  v.  Hawkins,  92  Ind.  225 ;  Dwenger 
V.  Chicago,  etc.,  R.  W.  Cb.,  98  Ind.  153;  Terre  Haute,  dc., 
jB.  JB.  Go.  V.  Bisaell,  108  Ind.  113. 

Whether,  if  the  common  council  had  granted  the  appellee 
the  right  to  obstruct  the  wharf,  an  action  could  have  been 
maintained  by  a  citizen  suing  in  behalf  of  himself  and  others, 
although  discussed  in  the  briefs  of  counsel,  ie  not  before  us 
for  decision. 

The  appellant  insists  that  the  common  councils  of  cities 
have  not  the  same  exclusive  jurisdiction  of  public  wharves 
that  they  have  of  the  streets  and  alleys,  and  therefore  no 
right  to  grant  the  public  wharves  for  the  permanent  use  of 
private  citizens. 

The  distinction,  if  it  exists,  is  not  material  in  this  case. 
While  the  statute  (section  3161,  B.  S.  1831)  purports  to  grant 
the  common  council  exclusive  power  over  the  streets,  high- 
ways, alleys  and  bridges  within  such  city,  it  must  be  under- 
stood that  this  power  can  only  be  exercised  for  the  use  and 
benefit.of  the  public.  Streets,  alleys  and  highways  are  held 
in  trust  for  the  public  for  public  purposes,  and  no  other.  A 
common  council  has  no  power  or  authority  to  authorise  the 
permanent  possession  of  a  public  highway,  street  or  alley  for 
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private  purposes.  State  v.  Berddta,  73  Ind.  186;  Simsx. 
City  of  Frankfort,  79  Ind.  446 ;  Elliott  Roads  and  Streets, 
490. 

lu  Pettis  Y.  Johnaoriy  56  Ind.  139,  it  was  held  that  the  city 
of  Indianapolis  had  no  power  to  authorize  a  property-owner 
to  put  up  an  iron  stairway  in  an  alley,  although  the  grant 
was  founded  upon  a  valuable  consideration,  and  in  pursuance 
of  a  contract  by  which  the  city  acquired  the  use  of  the  rooms, 
to  which  the  stairway  led,  for  its  council  chamber  and  various 
city  offices. 

The  erection  of  a  structure  of  the  character  and  perma- 
nency described  in  the  complaint,  for  purely  private  pur- 
poses, upon  or  across  the  public  streets,  alleys,  highways,  or 
wharves  of  a  city  is  unlawful,  and  such  as  the  common  coun- 
cil can  not  authorize  and  should  not  tolerate. 

Where  a  street,  or  public  way,  is  used  for  public  purposes, 
such  as  for  street  railways  or  other  improved  methods  of 
travel,  the  common  councils  have  authority  to  permit  per- 
manent obstructions  to  be  placed  in  the  streets,  but  they 
have  no  such  power  when  the  purpose  is  strictly  private  and 
the  public  in  no  manner  served. 

This  distinction  is  illustrated  by  the  case  of  Mikeaell  v. 
Durkee,  34  Kan.  509,  where  the  appellees  were,  by  the  per- 
mission of  the  city,  about  to  construct  a  railroad  upon  a 
street  of  the  city,  not  for  the  use  of  the  public,  but  to  trans- 
port grain  to  and  from  their  elevator  to  a  railroad.  It  was 
held  that  the  city  had  no  right  to  grant  such  permission,  and 
that  an  abutting  lot-owner  whose  property  would  be  injured 
might  perpetually  enjoin  its  construction. 

We  h^ve  stated  that  in  so  far  as  the  appellant  has  suffered, 
or  IS  about  to  suffer,  injuries  in  common  with  the  general  pub- 
lic, he  has  no  right  of  action.  It  is  the  province  of  the  public 
authorities  to  procure  redress  for  public  wrongs;  but  when 
an  individual  suffers  a  special  injury  the  law  affords  him  re- 
dress upon  his  own  application. 

In  the  late  case  of  First  NatH  Bank  of  Vernon  v.  SarlU, 
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129  Ind.  201|  it  was  said :  **  It  is  only  where  the  injury 
is  general,  and  public  in  its  effects,  and  no  private  right  is 
violated,  in  contradistinction  to  the  rights  of  the  rest  of  the 
public,  that  individuals  are  precluded  from  bringing  private 
suits  for  the  violation  of  their  individual  rights/' 

The  mere  fact  that  the  injury  is  greater  in  degree  to  a 
particular  individual  than  to  others  will  not  entitle  him  to 
relief,  Mc Cowan  v.  Whitesidea, supra;  Dtoenger  v.  Chicago, 
etc.,  jB.  W,  Co.,  supra;  Terre  HautCy  etc,  R.  W.  Co.  v.  Bis- 
sell,  supra;  Sohn  v.  Cainbem,  106  Ind.  302;  Indiana,  etc., 
R.  W.  Co.  V.  Merle,  110  Ind.  542 ;  Fossion  v.  Landry,  123 
Ind.  136;  Chicago,  etc.,  R.  R.  Co.  v.  EiseH,  127  Ind.  166; 
Elliott  Roads  and  Streets,  600. 

It  is  not  necessary  to  a  right  of  action  by  the  owner  of  a 
dwelling-house,  that  the  property  itself  will  be  injured,  bat 
if  its  comfortable  enjoyment  will  be  essentially  interfered 
with  by  dust,  smoke  and  offensive  odors,  relief  by  injunction 
will  be  awarded.     Owen  v.  Phillips,  73  Ind.  284. 

We  are  satisfied  that  the  complaint  charges  an  injury  to 
the  plaintiff,  distinct  from  that  of  the  general  public.  The 
injury  to  the  use  and  enjoyment  of  his  dwelling-house,  and 
its  consequent  depreciation  in  value,  which  is  charged  in  the 
complaint,  and  admitted  by  the  demurrer,  is  a  persoual  and 
not  a  public  injury. 

The  fact  that  the  obstruction  and  use  of  the  public  wharf, 
and  the  use  of  the  engine  and  machinery,  is  for  the  use  of  a 
private  company  and  for  their  convenience  and  profit,  and 
not  for  the  general  public,  is  of  controlling  importance  in 
this  class  of  cases.  Kincaid  v.  Indianapolis  Natural  Gas 
Co.,  124  Ind.  677. 

The  judgment  is  reversed,  with  instructions  to  overrule 
the  demurrer  to  the  complaint. 

FUed  April  26, 1892. 
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Dbed.— 2b  Heirs  <^  Person  Living, — Effect  cf, — Where  a  warranty  deed  was  J^  |JJ 
executed  to  "Sarah  A.  Tinder  and  the  heira  of  Simeon  Tinder,  by  Sa- 
rah A.  Tinder  his  wife,"  both  Simeon  Tinder  and  his  wife  being  alive 
at  the  time  of  the  execution  of  the  instrument,  the  deed  conveyed  the 
land  therein  described  to  Sarah  A.  Tinder  and  her  children  by  Simeon 
Tinder.  The  word  ^'  heirs  "  in  said  deed  was  not  used  in  its  strict  legal 
sense,  but  in  the  sense  of  children,  and  the  conveyance  operated  to  a 
person  named,  and  a  designated  class  of  persons  whose  identity  could 
be  established,  and  conveyed  them  equal  shares  in  the  land.  The  deed 
refers  to  a  class,  and  not  to  possible  descendants.  There  is  manifested 
an  intention  that  the  land  shall  pass  directly  out  of  the  grantor  into 
the  designated  grantees.  The  estate,  it  is  obvious,  was  intended  to 
leave  the  grantor  and  vest  directly  and  immediately  in  the  grantees. 

Same. —  Word,  "heirs"  construed, — Intention  of  Grantor. — A  conveyance  of 
land  describing  the  grantees  as  heirs  of  a  person  named  and  still  liv- 
ing, b  not  ineffective  on  the  ground  that  a  person  can  not  have  heirs 
during  life,  when  the  language  used  clearly  shows  that  the  word  "  heirs" 
was  not  employed  in  its  strict  legal  sense,  but  as  meaning  children,  and 
that  to  hold  otherwise  would  result  in  manifest  injustice,  and  defeat 
the  intention  of  the  grantor. 

Same. — Construction  of  Deed. — In  construing  a  deed  it  is  the  duty  of  the 
conrt  to  assign  to  the  words  of  the  grantor  their  fair  and  reasonable 
meaning,  so  that  the  intention  of  the  grantor  may  be  discovered  and 
carried  into  effect. 

From  the  Fountain  Circuit  Court. 

H,  H.  Dochterman,  for  appellant. 

C7.  if.  McCabe  and  J,  Bingham,  for  appellees. 

Elliott,  C.  J. — Woodruff  Beals  was  the  owner  and  in 
possession  of  the  land  here  the  subject  of  controversy  on  the 
9th  day  of  June,  1868,  and  on  that  day  he  and  his  wife  ex- 
ecuted a  warranty  deed  wherein  the  grantees  were  described 
as  '^  Sarah  A.  Tinder  and  the  heirs  of  Simeon  Tinder  by  Sa- 
rah A.  Tinder  his  wife.**  Simeon  Tinder  and  his  wife  were 
living  at  the  time  the  deed  was  executed.  James  Tinder, 
Lewis  Tinder,  David  Tinder,  Joseph  Tinder  and  Mary  Tin- 
der were  his  children  by  his  wife  Sarah  A.  Tinder,  and  were 
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then  living.  On  the  4th  day  of  October^  1884,  James  Hen- 
dj  and  Sampson  Bead  recovered  a  judgment  against  David 
Tinder  and  Sarah  A.  Tinder,  and  on  this  judgment  a  sale  of 
the  land  was  made  by  the  sheriff  to  Reed,  who  assigned  the 
certificate  of  the  sheriff  to  Charles  E.  Bove  and  John  B. 
Schwin,  to  whom  a  deed  was  executed.  The  land  was  of 
the  value  of  twelve  hundred  dollars,  and  was  sold  by  the 
sheriff  for  sixty-eight  dollars.  On  the  6th  day  of  June, 
1887,  Bove  and  Schwin  conveyed  the  laud  by  a  deed  of  quit- 
claim to  Lewis  Tinder.  On  the  15th  day  of  September, 
1886,  David  Tinder  brought  suit  against  Bove  and  Schwin 
to  quiet  title  to  an  undivided  one-fourth  interest  in  the  land, 
but  judgment  was  rendered  against  him.  The  claim  of  David 
Tinder  on  the  action  named  was  founded  upon  the  deed  ex- 
ecuted by  Woodruff  Beals,  and  the  title  asserted  by  Bove 
and  Schwin  was  based  upon  the  deed  executed  to  them  by 
the  sheriff.  The  facts,  of  which  we  have  given  a  synopsis, 
are  set  forth  in  a  special  finding  of  facts  upon  which  the  trial 
court  stated  conclusions^  of  law  adverse  to  the  appellant. 
The  controlling  conclusions  stated  are  these :  "  1st.  The 
deed  to  Sarah  Tinder  would  not  at  common  law  have  cre- 
ated an  estate  tail  for  the  reason  that  the  entail  is  not  to  her 
heirs,  but  to  the  heirs  of  one  who  is  not  a  grantee.  2d. 
The  word  heirs  on  the  said  deed  was  used  in  the  sense  of 
children,  and  the  conveyance  operated  to.  a  person  named 
and  a  designated  class  of  persons  whose  identity  could  -be 
established  and  conveyed  them  equal  shares  in  the  land.  3d. 
Lewis  Tinder  is  the  owner  of  one  undivided  half  of  the  land, 
nnd  is  entitled  to  have  his  title  quieted  thereto." 

The  theory  of  the  appellant,  Lewis  Tinder,  is  that  he  is 
the  owner  of  all  the  land,  and  as  such  was  entitled  to  a  de- 
cree quieting  his  title. 

The  theory  is  by  counsel  asserted  to  be  sound  upon  the 
ground  that  Sarah  A.  Tinder  is4;he'sole  legal  grantee  in  the 
deed  executed  by  Woodruff  Beals,  and  that  the  sheriff's  sale 
upon  the  judgment  against  her  vested  title  in  the  appellant's 
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grantors,  the  purchasers  at  the  sheriff's  sale,  Bove  and 
Schwin.  If  it  be  true,  as  counsel  assert,  that  the  deed  did 
vest  the  whole  estate  in  Sarah  A.  Tinder,  then  the  conclu- 
sion is  valid.  The  pivotal  question,  therefore,  is,  did  the 
deed  convey  to  Sarah  A.  Tinder  the  entire  estate  in  the  land 
to  the  exclusion  of  the  children  of  Simeon  Tinder  by  her? 
There  are  authorities  which  lend  support  to  the  doctrine 
that  a  conveyance  of  land,  describing  the  grantees  as  the  heirs 
of  a  person  named,  is  ineffective.  The  doctrine  is  placed  upon 
the  rule  of  the  common  law  that  a  person  can  not  have  heirs 
during  life,  but,  as  shown  in  Hv^  v.  Stephens,  51  Pa.  St.  282^ 
and  in  Stephens  v.  Huss,  54  Pa.  St.  20,  the  rule  does  not  ap*' 
ply  where  registry  stands  in  the  place  of  livery  of  seisin. 
The  whole  series  of  cases  in  America  seems  to  rest  on  the 
case  of  Hall  v.  Leonard^  1  Pick.  27,  and  that  case,  as  de* 
clared  in  Huss  v.  Stephens,  supra,  was  not  well  decided.  It 
is  possibly  true  that  this  court  is  committed  to  the  doctrine 
of  Hall  V.  Leonard^  supra,  for  it  has  been  approved  by  our 
decisions.  Winslowv,  WinsloWf  62  Ind.  8 ;  Outland  v.  Bowen^ 
115  Ind.  150.  But  while  it  may  be  true  that  we  are  com- 
mitted to  the  rule  stated,  it  is  also  true  that  the  court  has 
manifested  a  purpose  to  restrict  rather  than  enlarge  its  ope- 
ration. LyUs  V.  Lescher,  108  Ind.  382.  The  rule  is  the  pro- 
duct of  an  adherence  to  a  dry  technical  doctrine  that  often 
defeats  the  clear  intention  of  a  testator  or  grantor,  and  seldom 
gives  it  effect.  It  generally  produces  injustice,  since  it  often 
sacrifices  substantial  rights  to  fancied  consistency  or  useless 
fiction.  The  rigid  adherence  to  the  meaning  ascribed  by  law 
writers  fjo  the  term  "heir"  or  "  heirs,"  has  resulted  in  giv- 
ing many  instruments  a  meaning  very  different  from  that  in* 
tended  by  their  framers.  It  is  not  only  the  unlearned  who 
use  the  term  "  heirs"  as  meaning  "children,"  for  the  great- 
est of  literary  men  often  and  often  use  the  term  as  meaning 
children.  And  so  do  the  courts.  Griswold  v.  Hicks,  132  III. 
494  (22  Am.  St.  Rep.  549) ;  Ridgeway  v.  Lanphear,  99  Ind. 
251  ;  HuU  V.  Beats,  23  Ind.  25 ;  Star,  etc.,  Go.  v.  Morey,  108 
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Mass.  570 ;  Urich's  Appeal,  86  Pa.  St.  386  (27  Am.  Eep. 
707) ;  King  v.  Beck,  16  Ohio,  659 ;  ScoU  v.  Guernsey,  48  N. 
Y.  106.  We  think  the  rule  is  Dot  one  to  be  applied  except 
in  cases  falling  bodily  within  its  operation.  We  do  not  re- 
gard the  case  before  us  as  within  the  rule,  even  upon  the 
concession  that  the  rule  certainly  exists,  and  is  a  general  one. 
We  think  the  case  falls  within  the  wide  and  sensible  general 
rule  that  the  intention  of  a  grantor  will  be  sought,  and,  if 
discovered,  carried  into  effect. 

The  plain  meaning  of  the  grantor  was  that  the  children 
of  Sarah  A.  Tinder  and  Simeon  Tinder  should  take  the  land, 
since  "  the  heirs  of  Simeon  Tinder  bv  Sarah  A.  Tinder, 
his  wife,'^  could  be  no  others  than  their  children.  There 
could  be  no  line  of  descendants,  because  the  heirs  meant  by 
the  grantor  must  be  the  particular  class  designated  in  the 
deed,  namely,  the  heirs  of  Simeon  Tinder  by  his  wife,  Sa- 
rah. The  deed  refers  to  a  class  and  not  to  possible  descend- 
ants. If  the  grantor  had  intended  to  vest  the  entire  estate 
in  Sarah  A.  Tiilder,  the  superadded  words, "  and  the  heirs  of 
Simeon  Tinder  by  Sarah  A.  Tinder,  his  wife,''  would  not 
have  been  employed,  since  without  them  the  deed  would, 
under  our  statute,  have  vested  the  whole  estate  in  her.  The 
courts  have  no  right  to  arbitrarily  and  causelessly  reject  the 
words  of  a  deed.  Shimer  v.  Mann,  99  Ind.  190.  Words 
written  in  a  deed  are  to  be  given  effect,  unless  there  is  suffi- 
cient reason  for  disregarding  them.  Essick  v.  Caple,  arde, 
p.  207.  There  is  here  no  such  reason.  The  words  em- 
ployed by  the  grantor  can  be  given  full  effect  and  his  obvi- 
ous intention  carried  into  effect  by  adjudging  that  the  deed 
conveys  the  land  to  Sarah  A.  Tinder  and  her  children  by 
Simeon  Tinder.  In  so  adjudging  we  do  no  more  than  give 
effect  to  a  very  old  rule  of  the  law,  one  remounting  to  the 
case  of  Burchett  v.  Durdant,  2  Vent.  313.  The  rule  has 
been  approved  by  our  own  and  other  courts.  Shimer  v. 
Manny  supra;  Vanorsdall  v.  Van  Devanter,  51  Barb.  137; 
Heard  v.   Horton,  1    Deuio,   165;    Jack  v.   Fethersion,  9 
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Bligh,  237 ;  Darbison  v.  Beaumont,  1  P.  Wms.  229.  We 
adhere  to  a  long  settled  rule,  and  give  just  effect  to  the  deed 
by  adjudging  that  the  words  '^  heirs  of  Simeon  Tinder  by 
Sarah  A.  Tinder,  his  wife/'  are  descriptive  of  a  class,  and 
mean  the  children  of  the  persons  named,  and  not  an  indefi- 
nite line  of  descendants.  Our  own  decisions  clearly  affirm 
that  the  word  '^heirs''  may  often  be  taken  as  descriptive  of 
a  class  who  shall  take  directly  from  the  grantor.  Conger  v. 
Lowe,  124  Ind.  368 ;  Underwood  v.  Bobbins,  117  Ind.  308; 
Mdlett  V.  Ford,  109  Ind.  159 ;  Broum  v.  Harmmi,  73  Ind. 
412  ;  Rapp  v.  Maiihis,  35  Ind.  322;  Ruling  v.  Rxmng,  25 
Ind.  63;  Jones  v.  Miller,  13  Ind.  337.  In  the  deed  we  are 
considering  there  is  manifested  an  intention  that  the  land 
shall  pass  directly  out  of  the  grantor  into  the  designated 
grantees,  and  there  is  nothing  warranting  the  inference  that 
the  descendants  of 'the  grantor  or  grantees  shall  take  re- 
motely or  indirectly.  The  estate,  it  is  obvious,  was  intended 
to  leave  the  grantor  and  vest  directly  and  immediately  in 
the  grantees. 

The  case  before  us  is  easily  discriminated  from  one  where- 
in the  grantor  attempts  to  create  a  particular  estate  and  limit 
a  remainder  over.  The  attempt  here  was  to  vest  in  Sarah 
A.  Tinder  and  "the  heirs  of  Simeon  Tinder  by  Sarah  A. 
Tinder,his  wife,''  the  whole  estate,  and  to  vest  it  immediate- 
ly. There  was  no  purpose  to  create  a  remainder  nor  to  do 
anything  else  than  vest  in  Sarah  A.  Tinder  and  her  children 
begotten  by  her  husband  Simeon  a  present  estate  in  all  the 
land  conveyed.  There  was  neither  a  dividing  of  interests 
nor  a  carving  out  of  estates.  The  fact  that  there  was  no 
attempt  to  carve  out  a  particular  estate  or  create  a  remain- 
der effectively  marks  this  case  as  one  belonging  to  a  different 
class  of  cases  from  the  class  represented  by  such  cases  as 
Outland  v.  Bowen,  supra ;  Moore  v.  Littel,  41  N.  Y.  66 ; 
CUfford  V.  Ghoaie,  100  Mass.  343 ;  Ramsdell  v.  Ramsdell,  21 
Me.  288 ;  and  Jones  v.  Bacon,  68  Me.  34.  If  there  had  been 
Vol.  131.— 25 
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an  attempt  to  create  an  estate  in  remainder  we  should  be 
faced  by  a  very  different  question. 

An  examination  of  particular  instances  will  strengthen 
the  conclusion  we  have  declared.  In  the  case  of  jFbun- 
tain  County,  etc.,  Go.  v.  Beckleheimer^  102  Ind.  76,  the  words 
of  the  deed  were,  '^  To  have  and  to  hold  the  same  to  the  said 
Nant^y  West  and  her  present  heirs  forever/'  and  it  was  held, 
after  a  full  review  of  the  authorities,  thai  Nancy  West  and 
her  apparent  heirs  took  the  estate  in  common.  The  re- 
strictive words  in  the  deed  before  us  are  unquestionably 
clearer  and  stronger  than  was  the  qualifying  word  "  pres- 
ent ''  in  the  deed  construed  in  the  case  to  which  we  have  re« 
ferred.  The  deed  which  received  construction  in  the  case 
of  Heath  v.  Hewitt^  127  N.  Y.  166,  conveyed  land  to 
**  the  heirs  of  Warren  Heath,"  a  living  person,  and  it  was 
held  to  vest  title  in  the  children  of  Warren  Heath.  The 
court  quoted  with  approval  from  Heard  v.  Horton^  supra, 
this  statement  of  the  law  :  "  Where  the  will  recognizes  the 
ancestor  as  living,  and  makes  a  devise  to  his  heir,  eo  nomine, 
this  shows  that  the  term  was  not  used  in  its  strictest  sense, 
but  as  meaning  the  heir  apparent  of  the  ancestor  named.'' 
In  the  deed  which  occupies  our  attention,  not  only  is  the  an* 
eestor  recognized  a^  living,  but  it  is  also  unequivocally  indi- 
cated that  the  heirs  meant  are  those  of  Simeon  Tinder  by 
his  wif?  Sarah.  By  no  possibility  could  such  heirs  be  other 
than  his  and  her  children,  and,  as  such,  his  heirs  presumptive 
or  apparent.  There  was,  therefore,  a  grant  to  a  particular 
class  of  persons,  and  not  to  heirs  indefinitely.  In  the  case 
of  Tucker  v.  Tucker,  78  Ky.  503,  the  deed  purported  to 
convey  land  to  "Ann  Tucker  and  the  heirs  of  John  C.  Tuck* 
er,"  and  the  court  gave  judgm^t  vesting  title  in  Ann  Tuck- 
er and  her  children,  saying  among  other  things,  that  "  We 
are  of  the  opinion  that  the  word  heirs,  where  the  conveyance 
speaks  of  the  heirs  of  John  C.  Tucker,  should  be  taken  as 
synonomous  with  children,  and  to  have  the  same  effect  as  if 
the  names  of  the  then  living  children  (Foster  and  Rachel)  had 
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been  mentioned  in  the  deed.  An  absolute  estate  was  vested, 
in  prcesentij  in  Martha  Ann  Tucker  and  her  two  children, 
Foster  and  Rachel/'  Another  case  in  the  same  court  gives 
full  consideration  to  the  question.  Brann  v.  Elzey,  83  Ky. 
440.  The  deed  in  that  case  purported  to  convey  the  land  to 
*^  Jane  Williams,  wife  of  Isaac  Williams,  and  to  the  heirs  of 
her  body  by  the  said  Isaac  Williams,^'  and  it  was  held  that 
the  deed  conveyed  the  land  to  Jane  Williams  and  her  chil- 
dren. The  court  gave  the  question  full  discussion,  saying, 
among  other  things,  "  The  words  *  to  the  heirs  of  her  body, 
by  the  said  Isaac  Williams,'  plainly  mean  their  children. 
This  was  clearly  not  only  the  intention  of  the  grantor,  but 
it  is  the  obvious  meaning  of  the  language.''  In  the  case  of 
7%^rp  V.  Yarbroughy  79  Ga.  382  (11  Am.  St.  Rep.  439), 
it  was  held  that  the  words  *'  to  the  heirs  of  Robert  A.  Tharp, 
their  heirs  and  assigns,"  conveyed  the  land  to  the  children 
of  Robert  A.  Tharp. 

The  object  of  the  description  of  a  grantee  in  a  deed  is  to 
supply  the  means  of  identifying  the  person  to  whom  the  land 
is  granted.  Neither  the  description  of  the  thing  conveyed 
nor  a  description  of  the  person  to  t^hom  it  is  conveyed  can 
of  itself  identify  the  person  or  thing;  all  that  it  can  do  is 
to  furnish  the  means  of  establishing  the  identity.  A  descrip- 
tion which  effects  that  purpose  is  sufficient.  The  description 
of  the  grantees  in  the  deed  before  us  does  supply  the  means 
of  identifying  all  of  the  grantees,  for  no  one  can  doubt  that 
they  were  Sarah  A.  Tinder  and  her  children  by  Simeon 
Tinder. 

•  The  appellant's  counsel  say  that  a  man  can  not  have  heirs 
during  life,  and  this  is  true  of  heirs  in  the  strict  legal  sense, 
but  it  is  not  true  of  heirs  in  the  popular  sense.  If  we  could 
say  that  the  word  '^  heirs"  was  employed  in  its  strict  legal 
sense  by  the  grantor  in  the  deed  before  us,  we  might  apply 
the  maxim  to  which  counsel  refer,  but  the  associated  words 
take  from  the  word  "heirs"  its  strict  legal  meaning.  The 
vvord  "  heirs  "  can  not  have  its  strict  legal  meaning,  and  as  it 
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can  not  have  that  meaning  it  must  be  assigned  the  meaning 
popularly  ascribed  to  it.  We  agree  with  counsel  that  the 
word  ^'  heirs/'  when  used  in  its  strict  legal  sense,  is  one  of 
controlling  power.  Allen  v.  Oraft^  109  Ind.  476.  But  we 
can  not  agree  that  Woodruff  Beals  employed  the  word  in  its 
strict  legal  signification.  We  interpret  the  deed  as  mani- 
festing an  intention  to  convey  the  land  to  Sarah  A.  Tinder 
and  her  children,  and  in  doing  this  we  assign  to  the  words 
of  the  grantor  their  fair  and  reasonable  meaning,  rejecting 
the  technical  and  rigid  meaning  placed  upon  the  language 
of  the  instrument  by  the  appellant. 
Judgment  affirmed. 
FUed  April  21, 1892. 
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The  State,  ex  rel.  Walden,  v.  Vanosdal, 

OOUHTT  SuPEBiNTENDENT.^JEIketum  (^.—Toufruhip  2ViMtoes.— Quonim.— 
Members  PreserU  Declining  to  Fote.^ Where  the  township  trustees  of  a 
eoaoty,  six  in  number,  met  on  the  day  appointed  bj  statute  for  them  to 
do  so,  to  elect  a  county  superintendent,  and  after  perfecting  their  oi^ 
ganieation,  proceeded  to  ballot  for  such  officer,  and  after  a  number  of 
ballots  had  been  taken,  without  an  election,  three  of  the  trustees,  after 
j^rotesting  against  further  balloting,  stepped  from  the  part  of  the  room 
occupied  hj  them  and  mingled  with  the  spectators,  and  thereafter  an- 
other ballot  was  taken,  said  withdrawing  trustees  still  remaining  in  the 
room  but  not  voting,  and  the  other  three  trustees  cast  their  votes  for  the 
appellee,  he  was  legally  elected  to  the  office  of  county  superintendent  if 
the  requirements  of  the  law  were  complied  with  in  other  particulars. 
There  was  no  such  absence  of  the  three  trustees  as  can  be  said  to  have 
broken  a  quorum.  Being  present  it  was  their  duty  to  act.  The  presid- 
ing officer  had  a  right  to  treat  them  as  part  of  the  board,  to  treat  them 
as  present  and  failing  or  refusing  to  vote. 

Same.— £7ee(ion  o/  After  MidwigJu —  Validity  o/.— Where  the  township 
trustees  of  a  county  met  on  the  first  Monday  of  June,  as  required  l^ 
■ection  4424,  B.  8. 1881,  to  elect  a  county  superintendent,  and  organiied 
and  proceeded  to  the  election,  they  had  the  right,  and  it  was  their  duty 
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to  complete  the  work  for  which  thej  were  convened,  and  the  fact  that 
thej  were  unable  to  complete  their  work  before  the  hour  of  twelve 
o'clock  at  night  did  not  invalidate  their  acts  done  after  that  hour. 

From  the  Switzerland  Circuit  Court. 

(7.  8,  Tandy,  G.  8.  Pleasants  and  F.  if.  Griffith,  for  ap- 
pellant. \ 

W.  T.  Ward,  J.  A.  Works,  J.  A.  Vanosdal  and  /.  T.  MU, 

for  appellee. 

• 
OIjDS,  J. — This  is  an  action  brought  by  the  relator^  Marion 

C.  Walden,  against  the  appellee^  James  A.  Vanosdal^  to  de- 
termine the  title  to  the  office  of  county  school  superintendent. 

The  relator  filed  a  complaint  in  four  paragraphs.  The  first 
and  second  paragraphs  were  withdrawn  by  leave  of  court, 
and  a  demurrer  was  sustained  to  the  third  and  fourth  para- 
graphs. The  ruling  upon  the  demurrer  to  the  complaint  is 
assigned  as  error,  and  presents  the  questions  for  decision. 

The  relator  was  elected  county  school  superintendent  in 
June,  1887,  and  claims  title  to  the  office  by  reason  of  hold- 
ing over  after  the  time  for  the  election  of  his  successors  in 
1889.  And  the  appellee  claims  title  to  the  office  by  virtue 
of  an  election  by  the  township  trustees  in  1889. 

The  relator  alleges  facts  in  each  of  the  third  and  fourth 
paragraphs  of  the  complaint  which  he  contends  show  that 
the  appellee  was  not  elected  in  1889,  nor  was  any  person 
elected  to  succeed  the  relator. 

The  facts  in  the  third  paragraph  show  that  in  said  county 
of  Switzerland  there  were  six  township  trustees;  that  they 
all  met  at  the  auditor's  office  in  said  county  on  the  first  Mon- 
day of  June,  1889,  and  elected  one  of  their  number  presi- 
dent, and  determined  to  elect  a  county  school  superintendent 
by  ballot,  and  they  commenced  balloting,  and  balloted  236 
times,  there  being  six  votes  cast  each  time,  the  highest  for 
any  one  candidate  being  three,  and  on  the  237th  ballot  the 
appellee  received  three  votes,  and  no  votes  were  cast  for  any 
other  candidate,  and  the  president  declared  him  elected.  One 
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of  the  trustees  not  voting  said :  ^'  Mr.  Clerk^  we  protest 
against  the  proceedings,  and  demand  that  the  record  so 
show/' 

The  fourth  paragraph  shows  the  same  state  of  iacts,  and  in 
addition  alleges  that,  having  been  in  continuous  session  from 
one  o'clock  p.  m.  of  said  day  until  twelve  o'clock  at  night, 
and  failing  to  elect,  three  of  the  trustees,  deeming  it  of  no 
use  to  continue  balloting,  announced  that,  the  hour  of  mid- 
night of  the  first  Monday  of  June  having  passed,  they 
would  refuse  to  act  longer,  and  would  take  no  further  part  in 
said  proceedings,  and  said  three  trustees  then  withdrew  from 
said  meeting  by  getting  up  and  leaving  the  place  where  all 
of  said  balloting  had  taken  place,  and  stepping  away  there- 
from into  the  crowd  of  by-standers. 

There  are  other  general  averments  that  they  had  with- 
drawn, and  there  was  no  quorum  present,  but  these  specific 
averments  control,  and  show  what  was  in  fact  done,  and  there 
are  averments  that  the  final  vote  was  taken  after  twelve 
o'clock  at  night. 

The  full  number  of  trustees  met  and  organized,  and  must 
be  held  to  be  present  when  the  final  vote  was  taken  and  the 
appellee  declared  elected.  There  was  no  such  absence  of  the 
three  trustees  as  can  be  said  to  have  broken  the  quorum. 
As  appears  from  the  facts  alleged  the  meeting  was  in  the 
auditor's  ofiice,  and  there  were  bystanders  looking  on  and 
listening  to  the  proceedings.  The  three  trustees  stepped 
from  the  part  of  the  room  occupied  by  them  among  the  by- 
standers. They  could  not  change  from  trustees  to  mere 
spectators  in  the  same  room  when  they  still  had  an  oppor- 
tunity to  act  and  vote  with  the  others  and  thus  prevent  an 
election.  Being  present  it  was  their  duty  to  act;  they  were, 
in  fact,  present.  The  president  had  a  right  to  treat  them  as  a 
part  of  the  board,  and  they  must  be  treated  as  present  and 
failing  or  refusing  to  vote.  The  statement  to  the  clerk  by 
one  of  them  that  they  protested,  or  that  they  would  take 
no  further  part,  and  stepped   out  among   the   bystanders, 
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amounted  to  nothing.     If  the  votes  cast  for  the  appellee  hj 
the  other  three  trustees,  all  being  present^  and  three  failing 
to  vote,  elected  him,  this  statement  to  the  clerk  did  not  pre- 
vent or  nullify  such  election.     If  the  facts  showed  that  the 
three  trustees  had,  in  fact,  withdrawn  from  the  meeting  and 
gone  from  the  room,  so  as  to  have,  in  fact,  left  but  three 
trustees  in  session,  it  would  present  an  entirely  different 
question,  but  all  that  can  be  said  to  be  shown  by  the  facts 
alleged  is,  that  all  of  the  trustees  met  and  organized  and 
proceeded  to  an  election,  and  balloted  236  times;  that  there 
were  bystanders  present  watching  and  listening  to  the  pro« 
ceedings,  and  after  236  ballots  had  been  taken,  without  an 
adjournment,  three  of  the  trustees  declared  their  intention 
not  to  act  further,  and  stepped  from  the  places  they  were  oc- 
cupying out  among  the  bystanders,  but  still  in  the  presence 
of  and  in  the  room  with  the  other  trustees,  when  the  presi- 
dent  ordered  another  ballot  to  be  taken.     Under  these  cir- 
cumstances they  must  be  treated  as  present  and  not  voting. 
Being  present  when  the  ballot  was  ordered,  if  they  desired 
to  prevent  the  election  of  the  appellee,  it  was  their  duty  to 
vote.     It  remains  then  to  determine  whether  or  not  the  ap- 
pellee was  elected  by  the  three  votes  cast  for  him,  the  other 
three  trustees  being  present  and  not  voting. 

The  question  as  to  whether  or  not  the  appellee,  Vanos- 
dal,  was  elected,  having  received  a  majority  of  the  votes  cast, 
there  being  a  quorum  present,  has  been  decided  by  this  court 
in  Rvshville  Oob  Co,  v.  City  of  Ruahville^  121  Ind.  206,  and 
StcUe^  ex  rd,,  v.  Dilloriy  125  Ind.  65.  Under  the  rule,  as 
laid  down  by  these  decisions,  it  must  be  held  that  Van- 
osdal  was  duly  elected.  The  principle  settled  by  these 
decisions  is  to  the  effect  that  the  presence  of  the  other  trust- 
ees suffices  to  constitute  the  elective  body,  and  if  any  of  them 
neglect  to  vote  it  is  their  own  fault,  and  the  assembly  being 
sufficient  to  constitute  an  elective  body,  the  person  receiv- 
ing a  majority  of  the  votes  cast  is  duly  elected.  In  this 
case  four  of  the  trustees  would  constitute  a  quorum,  but  the 
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full  number,  siz^  were  present,  and  three  cast  their  votes  for 
the  appellee ;  the  other  three  refused  to  vote^  and  the  chair- 
man declared  him  elected.  Under  the  authorities  we  have 
cited  he  was  duly  elected,  unless  the  fact  that  the  hour  of 
midnight  had  arrived  terminated  all  authority  of  the  trust- 
ees to  act  in  tjie  matter,  and  rendered  any  election  after  that 
hour  void.  We  do  not  think  the  election  invalid  on  account 
of  having  been  made  after  the  hour  of  12  o'clock  at  night. 
The  trustees  met  on  the  first  Monday  of  June,  as  required 
by  the  statute,  section  4424,  R.  S.  1881,  and  continued  in 
session  until  an  election  was  had.  Having  met  and  organ- 
ized on  the  proper  day,  and  commenced  balloting  for  the 
election  of  a  county  superintendent,  they  had  the  right,  and 
it  was  their  duty,  to  complete  the  work  for  which  they  were 
convened,  and  the  fact  that  they  were  unable  to  complete 
their  work  before  the  hour  of  12  o'clock  at  night  did  not  in- 
validate their  acts  done  after  that  hour.  The  law  imposed 
upon  the  trustees  the  duty  of  electing  a  county  superin- 
tendent, and  commanded  them  to  meet  on  the  first  Mon- 
day in  June  for  that  purpose,  and  having  met  and  organized 
upon  that  day,  they  undoubtedly  had  the  right  to  continue 
their  session  until  there  was  an  election,  even  though  their 
session  extended  beyond  the  midnight  hour.  If  they  had 
adjourned  without  appointing  a  day  to  meet  again  to  resume 
their  duties  of  electing,  they  would  probably  have  had  no 
authority  to  have  met  again  for  that  purpose,  as  the  Statute 
makes  no  provision  for  another  meeting  for  such  puq)08e, 
but  as  the  statute  commands  the  trustees  to  meet  on  the  first 
day  of  June  and  appoint  a  county  superintendent,  if  they 
were  unable  to  complete  their  work  and  make  an  appoint- 
ment during  that  day  it  would  seem  but  a  reasonable  con- 
struction of  the  statute  to  permit  an  adjournment  from  day 
to  day  until  an  election  was  had.  In  such  a  case  they  would 
be  compelled  to  adjourn  without  performing  the  duty  im- 
posed upon  them  by  statute,  or  continue  their  sessions  from 
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day  to  day  until  an  election  was  had.  State,  ex  rel.,  v.  J3ar- 
rison,  67  Ind.  71 ;  Sackett  v.  State,  ex  rel.,  74  Ind.  486. 

The  latter  case  intimates,  without  deciding,  what  we  re- 
gard as  the  correct  rule,  that  if  necessity  requires  it  there 
may  be  an  adjournment  from  day  to  day  for  the  purpose  of 
securing  an  election,  and  sustains  our  holding  in  this  case ; 
and  it  is  not  necessary  in  this  case  to  hold  even  that  the 
board  may  adjourn  over,  for  in  this  case  they  continued  in 
session  until  an  election  was  had. 

There  was  no  error  in  the  ruling  of  the  court  in  sustain- 
ing demurrers  to  the  third  and  fourth  paragraphs  of  com- 
plaint. 

Judgment  affirmed,  with  costs. 
Filed  AprU  29, 1892. 


No.  16,403, 

Raceb  V,  Thb  State,  fob  Use  ofBhine,  Dbainage 

Ck>MMISSIONER. 

Dbaikaos.' — Pleading, — Action  io  Foredoae  Lien, — ^In  an  action  to  enforce 
the  collection  of  an  assessment  levied  to  pay  the  cost  of  constructing  a 
public  ditch,  an  answer  is  bad  which  proceeds  either  upon  the  theory 
that  the  commissioner  of  drainage  had  no  authority  to  enforce  the  as- 
sessment because  the  work  was  not  completed,  or  because  the  work  had 
not  been  done,  and  would  not  be  done,  according  to  contract* 

Same. — Drainage  Commissioner, — Levying  <^  AasessmenU. — The  commissioner 
of  drainage  under  our  statutes  is  authorized  to  exercise  a  reasonable  dis- 
cretion in  levying  assessments  to  secure  in  advance  money  to  pay  for 
work  in  progress,  but  not  completed. 

Samb. — ^The  fact  that  the  contract  between  the  drainage  commissioner  and 
the  party  employed  to  do  the  work  provided  that  "  No  part  of  said  work 
shall  be  accepted  from  said  Henry  0.  Paul  as  completed  until  all  of 
said  ditch  down  stream  therefrom  shall  have  been  completed  according 
to  said  specifications  "  did  not  prevent  the  commissioner  from  levying  an 
assessment  before  the  work  was  so  completed. 

Bams. — AsseasmerU  to  Meet  Qaim  uihen  it  Matures. — While  the  powers  of  a 
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drainage  commissioner  are  strictly  statutory,  he  has  nevertheless  a  rea- 
sonable and  limited  discretion.  In  providing  in  advance  the  means  of 
paying  the  contractor  when  his  claim  should  mature,  the  commissioner 
was  acting  within  the  scope  of  his  authority,  and  did  not  abuse  the  dis- 
cretion conferred  upon  him  by  statute.  « 

Same. — For  what  Purposes  Assessments  May  be  Made. — l^resumplion  as  to, — An 
assessment  may  be  made  and  enf<$rced  to  pay  other  expenses  than  those 
directly  incurred  in  constructing  the  ditch.  As  the  commissioner  can 
have  no  other  funds  except  such  as  are  derived  from  assessments,  it  fol- 
lows that  when  it  becomes  necessary  and  proper  under  the  law  to  secure 
funds,  he  may  make  an  assessment.  When  the  contrary  does  not  ap- 
pear the  courts  must  assume  that  there  was  a  valid  reason  and  proper 
cause  for  malting  an  assessment.     8ee  Elliotl's  Supp.,  section  1178. 

Same. — Neglect  of  Duty  by  Commissioner. — Remedy  of  Land-Owner, — It  WM 
the  duty  of  the  drainage  commissioner  to  compel  the  performance  of 
the  work  in  substantial  compliance  with  the  contract,  but  his  failure  to 
do  so  would  not  constitute  a  defence  to  a  suit  to  enforce  an  assessment. 
The  remedy  of  the  land  owner  is  to  make  application  to  the  court  hav- 
ing control  of  the  work,  and  whose  agent  the  commissioner  is,  to  com- 
pel a  performance  of  duty  by  the  contractor  and  the  commissioner. 

Public  Officer. — Construction  of  Public  Work. — Performance  ofDuty.^Pre- 
sumption. — A  public  officer,  whose  duty  it  is  to  construct  or  supervise  a 
public  work,  is  presumed  to  rightfully  discharge  his  duty,  and  what  he 
does  within  the  scope  of  his  authority  is  regarded  as  prima  fade  right^ 
and  in  accordance  with  the  law. 

Pleading. — Answer  Can  Not  Perftirm  a  Double  Office. — A  single  paragraph  of 
answer  can  not  perform  a  double  office.  It  can  not  be  good  as  a  denial 
and  also  as  a  plea  in  confession  and  avoidance. 

Same. — Plea  in  Confession  and  Avoidance. — An  answer  can  not  be  good  as  a 
plea  in  confession  and  avoidance  anless  it  overcomes  by  affirmative  al- 
legations the  prima  fade  case  which  it  confesses  and  seeks  to  avoid.  The 
affirmative  allegations  are  the  controlling  ones,  and  those  which  are 
equivalent  to  the  denials  embraced  in  the  answer  of  general  denial  are 
without  influence. 

Same. — Mtai  be  Judged  from  Oeneral  Scope. — Matters  af  Judicial  Knowledge, — 
Avsrm/erUs  Contradicting. — A  pleading  is  to  be  judged  from  its  general 
scope  and  tenor,  and  not  from  fragmentary  statements  or  general  con* 
elusions  cast  into  it.  The  general  statements  must  yield  to  the  specific 
allegations.  Averments  contradicting  matters  of  which  judicial  knowl- 
edge is  taken  are  generally  unavailing. 

Same. — Must  Proceed  Upon  Definite  Theory. — A  pleading  must  proceed  upon 
some  definite  theory,  and  must  be  good  upon  the  theory  on  which  it 
professes  to  proceed. 

Pbactics. — Demurrer. —  When  Sustaining  of  Unavailable  Error, — ^There  is  no 
available  error  in  sustaining  a  demurrer  to  a  paragraph  of  an  answer 
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where  the  same  evidence  is  admissible  under  other  paragraphs  of  the 
answer  which  are  allowed  to  stand. 

From  the  Blackford  Circuit  Court. 

J.  N,  Templer,  R.  8,  Gregory  and  A,  C.  SUverburg,  for  ap- 
pellant. 

W.  H.  OarroU;  0.  Dean,  B.  G.  Shinn  and  E.  Pierce,  for 
appellee. 

Elliott,  C.  J. — The  appellant  prosecutes  this  appeal  from 
a  decree  rendered  in  a  suit  brought  on  the  relation  of  Charles 
A.  Rhine,  commissioner  of  drainage,  to  enforce  the  collec- 
tion of  an  assessment  levied  to  pay  the  cost  of  constructing 
a  public  ditch.  The  proceedings  for  the  construction  of  the 
ditch  were  had  in  the  Blackford  Circuit  Court,  and  were  con- 
ducted under  the  drainage  law  of  1881,  and  the  amendatory 
statute  of  1883;  section  4273,  E.  S.  1881,  et  seq.;  Elliott's 
Supp.,  sections  1175  to  1183.  The  ditch  was  ordered  to  be 
constructed  by  the  circuit  court,  the  order  was  so  far  carried 
into  effect  by  the  execution  of  contracts,  bonds  and  the  like, 
as  well  as  by  the  performance  of  work  by  the  contractor, 
that  six  miles  of  the  ditch  had  been  constructed  at  the  time 
this  suit  was  brought,  leaving  five  miles  of  the  entire  line  of 
the  ditch  to  be  constructed.  The  appellant,  against  whose 
land  an  assessment  was  levied,  answered,  setting  forth  the 
contract  for  the  construction  of  the  ditch,  which  contract 
reads  as  follows : 

**  Smith  Casterline,  commissioner  of  drainage  of  Blackford 
county,  Indiana,  charged  with  the  construction  of  the  ^  Big 
Lick  Creek  Ditch,'  of  the  one  part,  and  Henry  C.  Paul,  of 
the  other  part,  contract  as  follows:  Said  Henry  C.  Paul 
agrees  to  consl)ruct  all  that  part  of  the  Big  Lick  Creek  Ditch 
which  extends  from  station  0  to  668  thereof  in  said  county, 
in  all  respects  according  to  the  specifications  and  require* 
ments  thereof  in  the  report  of  the  commissioners  of  drainage, 
confirmed  by  the  judgment  of  the  circuit  coui*t  of  said  county 
establishing  said  ditch.     No  part  of  said  work  shall  be  ac- 
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oepted  from  said  Henry  C.  Paul  as  completed  until  all  of 
said  ditch  down  stream  therefrom  shall  have  been  completed 
according  to  said  specifications ;  and  said  Henry  C.  Paul 
agrees  to  complete  the  work  herein  contracted  for  by  the 
12th  day  of  March^  1891,  or  within  ten  days  after  all  that 
part  of  said  ditch  which  is  down  stream  therefrom  shall  have 
been  so  completed  as  aforesaid,  and  accepted  by  said  drainage 
commissioner  and  by  the  court  establishing  said  ditch,  and 
in  consideration  of  all  which  said  Henry  C.  Paul  is  to  re- 
ceive of  said  Casterline,  commissioner  of  drainage,  the  siun 
of  (15,498  out  of  the  money  arising  from  the  assessments 
made  by  the  drainage  commissioners  and  confirmed  by  said 
court  for  the  construction  of  said  ditch.  And  it  is  agreed 
that  Casterline  shall  not,  in  any  event,  be  liable,  either  per- 
sonally or  as  such  commissioner,  to  pay  any  money  to  said 
H.  C.  Paul  on  account  of  this  contract  or  the  construction 
of  the  work  herein  contracted  for  except  such  money  as  he 
may  obtain  from  said  assessments;  but  that  he  shall  use  due 
diligence  to  so  collect  and  apply  said  assessments  as  to  pay 
said  Henry  C.  Paul  all  money  that  shall  become  due  him 
hereunder." 

This  contract  is  made  with  special  reference  to  the  act  of 
the  Legislature  of  this  State,  entitled  *'An  act  concerning 
drainage,"  approved  April  8th,  1881,  and  the  amendments 
thereof  in  chapter  126  of  the  Acts  of  1883,  approved  March 
8th,  1883. 

The  answer,  after  setting  forth  the  contract,  alleges  ''  That 
by  the  terms  of  said  contract  with  the  said  Paul  for  the  con- 
struction of  said  ditch,  no  part  of  the  cost  and  contract-price 
for  the  construction  thereof  is  to  be  paid  until  said  ditch 
shall  have  been  constructed  according  to  the  plans  and  spec- 
ifications, order  and  judgment  of  the  court  in  the  establish- 
ment thereof,  and  to  the  satisfaction  and  acceptance  of  said 
court;  that  said  commissioner,  long  before  the  commence- 
ment of  this  suit,  collected  of  the  benefits  so  assessed,  to  wit : 
In  May,  1889,  more  than  $1,000,  with  which  money  he,  as 
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sach  commissioner,  then  and  there,  and  long  before  the  com- 
mencement of  this  suit,  paid  and  settled  all  costs  and  ex- 
penses incident  to  the  establishing  of  said  ditch,  as  well  as 
those  incurred  in  preparation  of  reports  and  expenses  which 
the  petitioners  incurred  in  the  preparation  and  presentation 
of  their  said  petition  for  the  establishment  of  their  said  ditch, 
and  all  other  expenses  ordered  and  directed  to  be  paid  by  the 
court  by  said  commissioner,  and  all  expenses  of  every  kind 
and  description  connected  with  the  location  and  establish- 
ment of  said  ditch  and  prosecution  of  said  work,  except  the 
cost  of  construction  agreed  upon  as  set  forth  in  said  contract 
with  the  said  Paul,  which  amount  is  not  to  be  paid  until  said 
ditch  shall  have  been  constructed  as  therein  provided  for  and 
in  strict  conformity  with  the  plans  and  specifications  for  the 
construction  of  said  ditch,  as  the  same  were  reported  by  said 
commissioners,  and  ordered  and  adjudged,  by  said  court  in 
the  establishment  thereof;  that  said  commissioner  now  has 
in 'his  hands,  as  such  commissioner,  so  collected  by  him,  a 
large  sum  of  money,  to  wit,  more  than  $100,  after  paying  and 
adjusting  all  costs  and  expenses  incident  to  the  establishment 
of  said  ditch  and  the  prosecution  of  said  work  as  aforesaid, 
which  amount  of  money  is  more  than  will  be  needed  by  said 
commissioner,  or  necessary  in  the  further  prosecution  of  said 
work,  until  the  cost  of  construction  as  provided  for  in  the 
said  contract  with  the  said  Henry  C.  Paul  shall  become  due 
and  payable ;  that  by  the  terms  of  said  agreement  the  said 
contractor,  Paul,  is  to  have  said  ditch  completed  by  March, 
1891. 

^'  The  defendant  avers  that  after  the  making  of  said  con- 
tract for  the  construction  of  said  ditch  with  the  said  Paul, 
the  said  Paul,  with  the  full  knowledge  of  said  commission- 
er, commenced  the  construction  of  said  ditch,  and  proceeded 
to  construct  the  same  by  the  use  of  a  dredging  machine,  and 
has  proceeded  and  constructed  in  manner  and  form  as  here- 
inafber  stated  some  five  miles  of  the  same,  and  is  proceeding 
by  the  use  of  said  machine,  and  with  the  knowledge  and  per- 
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mission  of  said  ditch  commissioner,  to  the  construction  of 
all  the  remaining  portions  of  said  ditch ;  that  the  route  and 
lines  of  said  ditch  lie  in  and  through  a  section  of  the  coun- 
try composed  principally  of  loam,  loose  earth  and  quick- 
sands ;  that  the  said  contractor  and  the  said  commissioner 
began  the  construction  of  said  ditch  with  said  machine  at 
the  source  thereof  and  proceeded  toward  the  outlet,  and  did 
not,  as  they  should  have  done,  begin  at  the  outlet  and  pro- 
ceed to  the  source;  that  said  machine  is  so  constructed  as 
that  the  same  is  managed  and  operated  by  steam  power  gen* 
erated  by  the  use  of  engine  and  boiler,  floated  in  a  boat  to 
which  levers  ai|d  scoops  are  attached  for  removing  the  earth ; 
said  boat  is  a  frame  work  so  constructed  as  that  in  order  to 
operate  it  it  is  made  necessary  to  be  sunk  perpendicularly 
into  both  sides  and  banks  of  said  ditch  from  two  to  five  feet, 
and  in  such  condition  pinioned  by  the  use  of  pillars  and 
posts  to  hold  it  steady  and  in  place  while  the  work  is  being 
done ;  that  in  the  use  of  said  machine  as  aforesaid  great 
quantities  of  water  are  retained  in  that  part  of  the  ditch 
where  the  excavations  are  made,  by  reason  whereof  the 
banks  and  grounds  are  kept  thoroughly  saturated,  and  in  op- 
erating said  machine  the  banks  and  ground  are  jarred  and 
broken  so  that  they  crumble  in  ;  that  in  that  portion  of  the 
ditch  now  dug,  being  some  five  miles  or  more  as  aforesaid, 
the  same  has  been  done  without  any  regard  to  the  plans  and 
specifications  provided  therefor,  and  in  total  violation  of  the 
order  and  judgment  of  the  court  in  establishing  the  same; 
that  the  said  ditch  has  been  cut  and  constructed  from  three 
to  ten  feet  wider  at  the  top,  through  the  whole  course  there- 
of, than  said  plans  and  specifications,  order  and  judgment 
of  the  court  provide  for;  that  the  banks  thereof  are  cut  per- 
pendicularly to  a  depth  of  from  three  to  seven  feet,  without 
giving  or  providing  for  any  slope  thereto  whatever,  and  the 
residue  of  said  banks  to  the  full  depth  of  said  ditch  has 
been  scooped  and  is  being  scooped  by  the  use  of  said  ma- 
chine so  as  that  the  same,  to  wit :  said  banks  are  concave  and 
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irregular,  and  the  bottom  of  said  ditch,  through  the  whole 
course  thereof,  has  been  constructed,  and  is  being  construct- 
ed, from  two  to  ten  feet  wider  than  is  provided  for  by  said 
plans  and  specifications  and  order  and  judgment  of  the  court 
establishing  the  same ;  that  the  wholb  of  said  ditch  now  con- 
structed by  said  contractor,  Paul,  and  the  said,commissioner, 
has  been  oonstructed  by  the  use  of  said  machine  in  manner 
and  form  as  above  stated.  The  defendant  avers  that  said 
ditch  so  constructed  has  been  entirely  obliterated,  and  has 
destroyed  the  lines,courses,  metes  and  bounds,  plans  and  spec- 
ifications adopted  by  said  court,  and  ordered  and  adjudged  as 
the  lines,  course.Sj  metes  and  bounds,  plans  and  specifications 
for  the  construction  of  said  ditch,  so  that  the  same  can  not 
-now  be,  nor  can  it  hereafter  be,  made  to  conform  with  the 
plans  and  specifications  adopted  for  the  construction  of  said 
ditch ;  that  the  said  contractor  and  the  said  relator,  commis- 
sioner, have,  in  the  construction  of  said  work,  destroyed  said 
ditch,  and  made  it  absolutely  impossible  ever  to  be  constructed 
in  manner  and  form  as  ordered  and  adjudged  by  the  court; 
that  on  account  of  the  great  depth  to  which  said  ditch  has 
been  cut  and  constructed  by  the  said  contractor  and  the  said 
relator,  and  the  banks  thereof  having  been  cut  perpendicu- 
larly and  in  a  concave  manner,  and  the  water  having  been 
retained  therein  for  the  floating  of  said  machine,  the  said 
banks  have  broken,  caved  and  crumbled  so  that  in  many 
places  the  said  ditch  is  now  forty  to  fifty  feet  in  width,  where 
the  same  should  have  been,  by  the  plans  and  specifications 
therefor,  twelve  to  fifteen  feet  in  width ;  that  said  ditch,  in- 
stead of  being  an  improvement  and  benefit  to  the  land 
through  which  it  passes,  has  been  made  so  as  that  the  same 
is  an  irreparable  damage  thereto ;  that  the  said  relator,  com-  ' 
missioner,  and  the  said  contractor  are  proceeding  to  the 
completion  of  said  work  by  the  use  of  said  machine  in 
manner  and  form  as  above  stated ;  that  by  the  use  of  said 
machine  it  is  physically  impossible  to  cut  or  construct  said 
ditch  in  whole  or  in  part  in  conformity  with  the  said  plans 
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and  specifications^  order  and  judgment  of  said  court  for  the 
same ;  that  the  sides  are  perpendicular  and  concave^  and  the 
bottom  is  concave  and  irregular,  and  in  every  particular  said 
ditch  at  top  and  bottom  and  sides  is  from  three  to  ten  feet 
wider  than  provided  for  by  said  plans  and  specifications,  by 
reason  whereof  the  same  can  never  be  made  to  conform  to 
said  plans  and  specifications ;  that  said  work,  un^er  and  by 
virtue  of  said  contract,  is  not  to  be  paid  for  until  the  same 
has  been  completed  according  to  the  plans  and  specifications 
as  aforesaid,  and  in  conformity  with  the  order  and  judgment 
of  the  court  establishing  said  ditch.  The  defendant  further 
avers  that  by  the  acts  and  doings  of  said  relator  in  the  con- 
struction of  said  ditch,  the  said  plans  and  specifications,  lines 
and  courses,  metes  and  bounds  of  said  ditch  have  been  de- 
stroyed, and  the  completion  of  said  work  made  impossible ; 
that  the  collection  of  said  assessments  is  not  necessary  now 
or  at  any  time ;  that  it  is  not  necessary  that  the  said  relator, 
commissioner,  should  collect  said  assessments,  or  any  of 
them,  now  or  at  any  time,  as  the  same  will  not  be  needed 
under  and  by  virtue  of  said  contract  in  the  construction  of 
said  ditch,  because  the  said  ditch  has  been  destroyed  and  the 
acceptance  of  said  work  and  ditch  by  the  court  made  impos- 
sible ;  that  in  any  event  the  said  assessments,  and  the  money 
arising  therefrom,  will  not  be  needed  until  said  ditch  has 
been  completed  according  to  the  plans  and  specifications 
aforesaid ;  and  the  defendant  avers  that  said  ditch  will  not 
be  completed  according  to  said  plans  and  specifications,  and 
will  not  be  acceptable  to  said  court,  within  the  next  three 
years,  and  will  not  be  so  completed  and  accepted  at  any 
time.'* 

It  is  very  difficult  to  determine  upon  what  definite  theory 
the  answer  proceeds,  or  to  give  it  a  construction  that  will 
make  its  allegations  harmonious  and  consistent.  It  will 
conduce  to  clearness  to  state  at  the  outset  some  general  rules 
by  which  we  must  be  governed,  and  after  this  is  done  con- 
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eider  the  allegations  of  the  answer  somewhat  in  detail,  and 
apply  to  them  the  general  principles  which  rule  the  case. 

The  second  paragraph  of  the  answer  must  be  regarded  as 
in  confession  and  avoidance.  If  it  be  regarded  as  in  denial, 
then,  as  the  general  denial  was  pleaded  in  the  first  paragraph, 
we  should  be  compelled  to  hold  that  there  was  no  prejudicial 
error  in  sustaining  the  demurrer  even  if  the  answer  was 
good,  inasmuch  as  it  is  well  settled  that  there  is  no  available 
error  in  sustaining  a  demurrer  to  a  paragraph  of  an  ans\ver 
in  a  case  where  the  same  evidence  is  admissible  under  other 
paragraphs  of  the  answer  which  are  allowed  to  stand. 

A  single  paragraph  of  an  answer  can  not  perform  a  double 
office,  that  is,  it  can  not  be  good  as  a  denial  and  also  as  a 
plea  in  confession  and  avoidance.  Oronk  v.  ColCy  10  Ind. 
486;  Kimble  v.  Christie,  55  Ind.  140 ;  Woollen  v.  Whitacre^  73 
Ind.  198 ;  Richardson  v.  Snider,  72  Ind.  425 ;  State,  ex  reL,  v. 
Foulkes,  94  Ind.  493  (498) ;  Petty  v.  Ihistees,  etc.,  95  Ind.  278 ; 
Nysewander  v.  Lawman,  124  Ind.  584  (590).  The  answer  be- 
fore us,  if  good  at  all,  must  be  good  as  a  plea  in  confession 
and  avoidance,  and  this  it  can  not  be  unless  it  overcomes  by 
affirmative  allegations  the  prima  fade  case  which  it  con- 
fesses and  seeks  to  avoid.  The  affirmative  allegations  are 
the  controlling  ones,  and  those  which  are  equivalent  to  the 
denials  embraced  in  the  answer  of  general  denial  are  with- 
out influence. 

A  pleading  is  to  be  judged  from  its  general  scope  and 
tenor,  and  not  from  fragmentary  statements  or  general  con- 
clusions cast  into  it.  Neidefer  v.  Chastain,  71  Ind.  363; 
Lawrence  v.  Beecher,  116  Ind.  312.  The  specific  allegations 
are  the  influential  ones  to  which  general  statements  yield. 
Reynolds  v.  Copeland,  71  Ind.  422 ;  Keepfer  v.  Force,  86  Ind. 
81;  Spencer  v.  McGonagle,  107  Ind.  410;  McPheeters  v. 
Wright,  110  Ind.  519;  City  of  Logansport  v.  McConnell, 
121  Ind.  416  (417).  This  established  and  salutary  rule  of 
pleading  requires  us  to  regard  as  of  no  effect  some  of  the 
Vol.  131.— 26 
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general  statements  of  the  answer,  for  the  reason  that  thejr 
are  in  conflict  with  the  specific  averments.  The  general 
statement  as  to  the  possibilities  of  the  future  yield  to  the 
specific  statements  and  these  show  that  it  is  possible  to  com* 
pel  the  contractor  to  construct  the  ditch  as  the  contract  re- 
quires. 

Averments  contradicting  matters  of  which  judicial  knowl- 
edge is  taken  are  generally  unavailing.  Jcynes  v.  United l^aUSf 
137  n.  8. 202 ;  Jamieson  v.  Indiana  Natural  Gas,  etc.,Oo.f  128 
Ind.  566  (674).  As  to  the  extent  of  this  rule,  or  the  limitations 
upon  it,  we  need  not  inquire,  since  it  is  enough  for  our  pres- 
ent purpose  to  give  it  a  very  restricted  application.  This  is 
60,  because  it  is  sufficient  to  employ  it  for  the  purpose  of  de- 
nying influence  to  the  conclusion  of  the  pleader  that  becaase 
stakes  and  lines  are  obliterated  the  ditch  can  not  be  com- 
pleted according  to  the  contract,  for  it  is  matter  of  common 
knowledge  that  lines  once  established  and  once  designated 
by  marks  can  be  re-established.  The  general  conclusion  is 
really  no  more  than  the  unsupported  opinion  or  belief  of 
the  pleader,  for  the  specific  facts  pleaded  do  not  give  it  sup- 
port, and  it  is  evident  that  it  can  not  be  supported. 

It  is  well  settled  that  a  pleading  must  proceed  upon  some 
definite  theory.  It  is  clear  that  an  intelligent  issue  could 
never  be  formed  if  there  were  no  such  rule,  and  hence  the 
courts  have  adhered  to  the  rule  with  strictness.  MesoaU  v. 
Tully,  91  Ind.  96  and  cases  cited ;  Toledo,  etc,  B.  R.  Go.  v. 
Levy,  127  Ind.  168  (171),  and  cases  cited.  We  must,  there- 
fore, ascertain,  if  we  can,  upon  what  theory  this  answer  pro- 
ceeds and  determine  whether  it  is  good  upon  the  theory  on 
which  it  professes  to  proceed. 

It  is  exceedingly  difficult  to  determine  upon  what  theory 
the  answer  proceeds.  Some  of  the  allegations  seem  to  io' 
dicate  that  it  proceeds  upon  the  theory  that  there  is  do  sQ' 
thority  to  collect  the  assessment.  Among  the  allegations  we 
find  this  :  "  That  said  commissioner  now  hfts  in  his  hands  & 
large  sum  of  money,  to  wit,  more  than  one  hundred  dolld^r 
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after  pajiog  and  adjusting  all  costs  and  expenses  incident  to 
the  establishment  of  said  ditch,  which  amount  of  money  is 
more  than  will  be  needed  by  said  commissioner,  or  necessary 
in  the  further  prosecution  of  said  work,  until  the  cost  of  con- 
struction as  provided  for  in  the  said  contract  with  the  said 
Henry  C.  Paul  shall  become  due  and  payable/^  This  alle- 
gation, and  those  connected  with  it,  seem  to  indicate  that  the 
theory  is  that  there  is  no  authority  to  collect  money  to  pay 
for  the  ditch  until  it  is  constructed.  These  allegations  con- 
cede that  money  will  be  due  at  some  time,  and  are  incon- 
sistent with  the  allegations  which  go  upon  the  professed 
theory  that  the  ditch  can  never  be  completed.  They  are  also 
inconsistent  with  the  allegations  indicating  that  the  defence 
relied  on  is  that  the  work  has  not  been  done  according  to 
contract,  and  will  not  be  done  as  the  contract  provides.  The 
principal  allegations  of  the  answer  seem  to  require  the  con- 
elusion  that  the  theory  of  the  pleading  is  that  the  work  has 
not  been  done,  and  will  not  be  done,  according  to  contract. 
But  yielding  the  pleader  the  benefit  of  all  doubt,  and  con- 
ceding, but  by  no  means  deciding,  that  it  is  proper  to  em- 
body in  a  single  paragraph  of  answer  several  distinct  and  in- 
consistent theories,  we  will  examine  and  decide  all  the  ma- 
terial questions  that  counsel  have  argued  or  presented. 

If  the  answer  is  to  be  considered  as  proceeding  upon  the 
theory  that  the  commissioner  had  no  authority  to  enforce  the 
assessment  because  the  work  was  not  completed,  it  is  clearly 
bad.  The  discussion  of  this  point  necessarily  covers  a  wide 
range,  inasmuch  as  it  leads  us  to  examine  generally  the  pro- 
visions of  the  statute,  to  consider  the  duties  and  authority  of 
the  drainage  commissioner,  and  the  rights  and  liabilities  of 
the  land-owners. 

The  statute  invests  the  drainage  commissioner  with  com- 
prehensive powers.  Elliott's  Supp.,  section  1178.  Among 
those  principal  powers  is  the  power  to  levy  and  enforce  as- 
sessments from  time  to  time  as  the  work  progresses.  Under 
the  elementary  rule  that  the  grant  of  a  principal  power  car- 
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ries  with  it  subsidiary  powers^  such  subordinate  incidental 
powers  were  acquired  by  the  commissioner  as  were  neces- 
sary to  effectuate  the  principal  power  granted.  There  ced, 
therefore^  be  no  doubt  that  the  commissioner  has  a  reason- 
able and  limited  discretion  as  to  when  assessments  shall  be 
levied  and  enforced. 

A  public  officer,  whose  duty  it  is  to  conduct  or  supervise 
a  public  work,  is  presumed  to  rightfully  discharge  his  duty, 
and  what  he  does  within  the  scope  of  his  authority  is  regarded 
as  prima  facie  right,  and  in  accordance  with  the  law.  Linville 
V.  State,  ex  rcL,  130  Ind.  21 ;  McCoy  v.  Able,  post,  p.  417. 
See,  also,  authorities  cited  in  Elliott  Roads  and  Streets,  pp. 
430, 438,  notes. 

In  the  absence  of  a  showing  to  the  contrary,  it  must  be 
presumed  that  the  drainage  commissioner  did  his  duty  in 
making  the  assessment  he  is  here  seeking  to  enforce,  for  the 
law,  as  we  have  seen,  authorizes  him  to  make  assessments  as 
the  work  progresses.  It,  indeed,  goes  further,  for  it  pro- 
vides that  expenses  of  the  court  and  the  like  may  be  in- 
cluded in  the  assessment.  This  is  the  clear  implication  of 
the  language  employed  by  the  framers  of  the  statute,  for  it 
declares  that  the  commissioner  *'  shall  pay  costs  not  other- 
wise adjudged,  and  expenses  incident  to  establishing  the  same, 
and  incurred  in  preparation  of  reports,  and  any  expense 
which  the  petitioner  may  have  incurred  in  the  preparation  or 
presentation  of  his  petition,  and  such  other  expenses  as  the 
court  shall  deem  a  proper  charge  upon  the  funds  in  the  hands 
of  such  commissioner,  and  the  damages  assessed,  and  the  cost 
of  construction.''  Elliott's  Supp.,  section  1178.  The  ex- 
press words  of  the  statute  make  it  quite  clear  that  an  assess- 
ment may  be  made  and  enforced  to  pay  other  expenses  than 
those  directly  incurred  in  constructing  the  ditch.  As  the 
commissioner  can  have  no  other  funds  except  such  as  are  de- 
rived from  assessments,  it  must  of  necessity  follow  that  when 
it  becomes  necessary  and  proper  under  the  law,  to  secure 
funds,  he  may  make  an  assessment.  Where  the  contrary  does 
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not  appear,  the  courts  mast  assume  that  there  was  a  valid 
reason  and  proper  cause  for  making  the  assessment. 

It  follows  from  what  we  have  said  that  there  was  authority 
to  levy  the  assessment,  although  the  ditch  was  not  fully  con- 
structed, and  it  follows,  also,  that  the  answer  is  bad  unless  it 
fully  meets  the  complaint  and  states  facts  that  make  it  ap- 
pear that  the  drainage  commissioner  either  exceeded  his  au- 
thority or  was  guilty  of  a  breach  of  duty. 

The  statute  does  not  so  restrict  the  authority  to  levy  assess- 
ments as  to  inhibit  its  exercise  until  the  money  is  required 
to  pay  for  work  that  has  been  done.  We  think  that  the 
statute  considered,  as  it  must  be,  as  an  entirety,  authorizes 
the  commissioner  to  exercise  a  reasonable  discretion  in  levy- 
ing assessments  to  secure  in  advance  money  to  pay  for  work 
in  progress,  but  not  completed.  Provision  is  made  for  the 
execution  of  a  bond  by  the  contractor,  and  various  other 
provisions  are  found  in  the  statute  indicative  of  an  intention 
to  authorize  the  commissioner  to  secure  money  to  pay  for 
the  work  as  it  is  done.  The  entire  proceeding  is,  it  is  im- 
portant to  remember  in  this  connection  as  well  as  in  another 
of  which  we  shall  presently  speak,  conducted  under  the  con- 
trol of  a  court  of  superior  general  jurisdiction,  so  that  the 
land-owners  can  at  any  time  apply  to  the  court  to  restrict  or 
direct  its  agent.  The  contract  does  not  preclude  the  com- 
missioner from  levying  or  collecting  assessments.  Counsel 
refer  us  to  the  provision  of  the  contract  which  reads  thus : 
'*  No  part  of  said  work  shall  be  accepted  from  said  Henry 
C.  Paul  as  completed,  until  all  of  such  ditch  down  stream 
therefrom  shall  have  been  completed  according  to  said  speci- 
fications,^^ and,  as  we  understand  them,  argue  that  this  pre- 
cludes the  levying  of  an  assessment.  We  regard  the  posi- 
tion of  counsel  as  plainly  untenable.  It  may  be  true  that 
the  contractor  can  not  be  paid  until  the  work  specified  is 
completed  as  the  contract  requires,  but,  granting  this  to  be 
true,  it  would  by  no  means  follow  that  the  commissioner  did 
not  have  authority  to  levy  an  assessment.     Counsel  quote 
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the  part  of  the  statute  defining  the  power  of  the  commis- 
sioner,  which  reads  as  follows :  '^  He  shall  assess  from  time 
to  time  upon  the  lands  benefited,  ratably  upon  the  amouut 
of  benefits  as  adjudged  by  the  court,  such  sums  of  money  as 
may  be  necessary  therefor,  not^xceeding  the  whole  benefits  so 
adjudged  upon  any  one  tract;  and  he  may  require  the  same  to 
be  paid  in  installments,  not  exceeding  twenty  per  cent,  per 
month,  at  such  times  as  he  shall  fix,  after  thirty  days'  notice 
thereof,  to  be  given  by  personal  notice  to  the  owner  of  such 
land,  or  by  one  publication  in  a  newspaper  published  in  each 
of  the  counties  in  which  the  lands  benefited  are  situated, 
stating  when  and  where  such  payments  shall  be  made/'  Sec- 
tion 4277,  B.  S.  1881.  But  we  are  unable  to  perceive  that 
this  provision  restricts  the  authority  of  the  commissioner  as 
counsel  contend ;  on  the  contrary,  it  seems  clear  to  us  that 
the  provision  quoted,  even  if  it  were  segregated  from  all 
others,  would  authorize  an  assessment  to  be  ratably  collected^ 
although  the  work  had  not  been  done  which  the  commis- 
sioners proposed  to  use  the  money  in  paying.  The  law  en- 
ters into  the  contract  as  a  silent  factor;  and  if  there  were 
doubt  upon  the  question,  the  eflFect  of  the  law  would  remove 
it  by  making  the  contract  refer  only  to  payment  to  the  con- 
tractor, but  the  words  of  the  contract  are  too  clear  to  admit 
of  doubt  or  require  construction.  We  can  not  resist  the  im- 
pression that  the  learned  counsel  for  the  appellant  have  been 
led  into  error  upon  this  point  by  confusing  the  authority  to 
pay  the  contractor -prior  to  the  completion  of  the  work  with 
the  authority  to  collect  an  assessment  so  as  to  be  prepared 
to  pay  the  contractor  when  his  right  to  payment  accrues. 

We  fully  agree  with  appellant's  counsel  that  the  powers  of 
the  drainage  commissioner  are  statutory.  He  has  only  such 
powers  as  are  granted  to  him  expressly  or  by  clear  and  neces- 
sary implication.  Weaver  v.  TcmpKn,  113  Ind.  298  ;  Smith 
v.  StaiCy  ex  rel.y  117  Ind.  167  ;  Indianapolis,  etc.,  (?.  iZ.  Go. 
V.  State,  ex  rel.,  105  Ind.  37  ;  Fries  v.  Brier,  111  Ind.  65. 
But  while  his  powers  are  strictly  statutory,  he  has,  neverthe- 
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lessy  a  reasonable  and  limited  discretion.  In  providing  in 
advance  the  means  of  paying  the  contractor  when  his  claim 
should  mature^  the  commissioner  was  unquestionably  acting 
within  the  scope  of  his  authority,  and  did  not  abuse  the  dis- 
cretion conferred  upon  him  by  the  statute. 

We  regard  the  answer  as  bad,  although  it  be  construed  as 
suflSciently  showing  that  the  work  was  not  done,  or  being 
done,  as  the  contract  required.  In  affirming  this  we  do  not 
mean  to  adjudge  that  the  commissioner  has  authority  to  per- 
mit a  material  or  injurious  departure  from  the  contract.  We 
affirm,  on  the  contrary,  that  he  has  no  such  authority.  He 
may,  perhaps,  in  the  exercise  of  a  sound  and  reasonable  dis- 
cretion, permit  departures  of  an  immaterial  nature,  or  which 
can  not  result  to  the  injury  of  the  land-owners  assessed,  but 
he  can  not  authorize  a  change  in  the  mode  of  doing  the  work 
to  the  substantial  injury  of  those  upon  whom  the  burden  of 
paying  for  it  is  cast  by  law.  But  it  by  no  means  follows  that 
because  the  duty  of  the  commissioner  is  to  compel  the  per- 
formance of  the  work  in  substantial  compliance  with  the  con- 
tract, his  failure  to  do  so  will  constitute  a  defence  to  a 
suit  to  enforce  an  assessment.  The  land-owner  is  not  with- 
out remedy,  but  his  remedy  is  not  by  way  of  defence  to  the 
assessment.  His  remedy  is  to  make  application  to  the  court 
having  control  of  the  work,  and  whose  agent  the  commis- 
sioner is,  to  compel  a  performance  of  duty  by  the  contractor 
and  the  commissioner.  This  was  expressly  decided  in  the 
case  of  Indianapolis y  etc,  G,  R.  Co,  v.  State,  ex  r el, y  supra.  In 
that  case  it  was  said  :  ^'  The  remedy  is,  therefore,  to  apply  to 
the  court,  and  through  its  order  and  intervention  secure  the 
due  execution  of  the  work."  The  answer  in  the  case  from 
which  we  have  quoted  is  very  much  stronger  than  the  answer 
in  the  case  before  us,  for  in  that  case  the  answer  averred  that 
it  was  impossible  to  construct  the  proposed  ditch,  and  stated 
facts  tending  to  support  that  averment;  and  it  also  averred 
that  the  ditch  had  been  abandoned.  It  is  clear,  therefore, 
that  we  must  either  directly  overrule  that  case  or  adjudge 
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the  answer  before  us  to  be  insufficient.  We  are^  indeed,  not 
required  to  carry  the  rule  as  far  as  it  was  carried  in  that  case, 
for  the  answer  before  us  is  very  far  from  making  as  strong  a 
defence  as  was  made  in  the  case  to  which  we  have  referred. 
Counsel,  in  speaking  of  the  doctrine  of  IndianapoKs,  etc,y 
O.  B.  Cb.  V.  StfUey  exrel.y  supra,  say  :  ^*This  theory,  we  think^ 
is  clearly  answered :  1st.  That  until  the  commissioner  has 
done  some  wrong  h^  could  not  be  called  before  the  court  in 
contempt  of  if.s  orders.  2d.  When  the  wrong  has  been  done 
it  would  be  too  late."  It  is  obvious  that  counsel  have  not 
succeeded  in  answering  the  reasoning  of  the  court  in  the  case 
referred  to.  This  we  say  because  an  order  could  have  been 
obtained  without  delay,  and  the  court  could  have  compelled 
obedience  by  summary  modes.  If  the  appellant  had  been 
diligent  no  loss  could  have  occurred  to  him  or  to  any  other 
property-owner  by  reason  of  a  departure  from  the  require- 
ments of  the  contract. 

Our  ultimate  conclusion  is  that,  whatever  view  may  be 
taken  of  the  answer,  there  was  no  error  in  holding  it  bad. 

Judgment  affirmed. 

FUed  April  30, 1892. 


No.  15,618. 

Tyner  v.  The  People's  Gas  Company  et  ajl. 

IjXJTrscTios,— Natural  Chu, — "J^iooting"  Well, —  The  of  Explosives. — ^An  in- 
junction will  lie  to  prevent  the  **  shooting''  of  a  gas  well  and  the  aoca- 
mulation  of  nitroglycerine  for  that  purpose,  when  it  will  endanger  the 
dwelling-house  of  the  plaintiff,  and  the  lives  of  himself  and  family. 

Saioc. — Increasing  Flow  of  Oas. — Adjoining  Land-Owner, — A  party  has  the 
right  to  explode  nitro-glycerine  in  his  well  for  the  purpose  of  increas- 
ing the  ^w  of  gas,  and  an  injunction  will  not  He  to  prevent  his  doing 
80,  on  the  ground  that  thereby  gas  will  be  drawn  from  the  plain- 
tiff's land  into  the  defendant's  well. 
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Pleadino.— Obn^D^tnt — Conatruetion  of, —  What  Court  WiU  Look  to, — In  con- 
straing  a  complaint,  and  in  determining  the  rights  of  the  parties  there- 
under the  court  will  look  to  the  nature  of  the  acts  alleged,  and  if  such 
acts  are  lawful  within  themselves,  the  use  of  such  epithets  as  *'  unlaw- 
fully," "maliciously''  and  "wantonly,"  in  the  complaint,  can  not 
make  them  unlawful. 

From  tlie  Hancock  Circuit  Court. 

D.  8.  Gooding,  for  appellant. 

J,  A.  New,  C.  G.  OffuU  and  iJ.  A,  Blacky  for  appellees. 

CoFFEYy  J. — ^Tbe  complaint  in  this  case  consisted  of  three 
paragraphs.  The  appellant  withdrew  the  second  paragraph 
and  the  court  sustained  a  demurrer  to  the  first  and  third. 
The  appellant  refusing  to  amend  the  appellees  had  judg- 
ment. 

The  assignment  of  error  calls  in  question  the  ruling  of  the 
court  in  sustaining  the  demurrer  to  the  first  and  third  para- 
graphs of  the  complaint. 

The  first  paragraph  alleges^  in  brief,  that  the  appellant 
and  the  appellees  are  the  owners  of  adjoining  city  lots  in  the 
city  of  Greenfield;  Indiana,  situate  near  the  center  of  the 
city ;  that  the  family  residence  of  the  appellant,  in  which  he 
and  his  family  reside,  is  located  on  the  lots  so  owned  by 
him ;  that  the  appellees,  regardless  of  the  rights  of  the  ap- 
pellant, and  of  the  safety,  peace,  comfort  and  lives  of  him- 
self and  family,  without  his  consent,  and  over  his  objection^ 
have  dug  and  constructed  a  natural  gas  well  to  the  depth  of 
about  one  thousand  feet,  two  hundred  feet  distant  from  ap- 
pellant's said  residence,  and  within  forty-three  feet  of  the 
appellant's  lots;  that  appellees  threaten  and  are  about  to 
^'  shoot ''  said  well  and  will  do  so  unless  restrained  there- 
from ;  that  for  this  purpose  they  have  unlawfully  brought 
into  the  city  of  Greenfield  a  large  quantity  of  nitro-glyc- 
erine  or  other  nitro-explosive  compound,  and  have  permitted 
the  same  to  remain  within  two  hundred  feet  of  appellant's 
said  residence  for  three  hours  at  a  time,  in  the  midst  of  and 
surrounded  by  a  large  number  of  people ;  that  they  threaten  to 
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^' shoot''  said  well  with  their  said  uitro-glycerine,  and  will  do 
so  unless  restrained  and  enjoined  therefrom ;  that  nitro-glyc- 
erine  is  highly  explosive  and  is  very  dangerous  to  life  andprop- 
erty,  and  is  liable  to  explode  under  any  and  all  circum- 
stances ;  that  an  explosion  of  sixty  or  one  hundred  quarts 
thereof  at  any  given  place  on  the  surface  of  the  earth  could 
and  probably  would  destroy  life  and  property  anywhere 
within  five  hundred  yards  of  such  explosion;  that  the  hand- 
ling or  storing  thereof  in  or  about  the  appellees'  gas  well 
will  endanger  the  lives  of  the  appellant  and  his  family  as 
well  as  his  property,  and  that  the  explosion  thereof  within 
the  well  will  greatly  injure  the  property  of  the  appellant, 
both  above  and  below  the  surface  of  the  earth,  and  endanger 
the  life  of  hiii^self  and  family. 

The  third  paragraph  alleges,  substantially,  that  under  the 
land  of  the  appellant,  described  in  the  first  paragraph  of  the 
complaint,  at  a  depth  of  nine  hundred  or  one  thousand  feet, 
are  many  valuable  stones  and  rocks,  among  others,  the  rock 
known  as  "  Trenton  rock,"  containing  great  quantities  of 
natural  gas  of  the  value  of  $4,000 ;  that  said  natural  gas, 
prior  to  August,  1889,  was  imbedded,  contained,  held  and 
securely  kept  in  said  ^*  Trenton  rock  ; "  that  on  the  19th  day 
of  August,  1889,  the  appellants  unlawfully  and  maliciously 
dug  and  constructed  a  natural  gas  well  to  the  depth  of  one- 
thousand  feet  within  twenty-five  feet  of  appellant's  lots,  and 
on  the  —  day  of  September,  1889,  unlawfully  and  mali- 
ciously intending  to  injure  and  damage  the  appellant  and  his 
property,  unlawfully,  wantonly  and  maliciously  performed 
the  act  of  "  shooting"  their  gas  well  to  the  great  damage  of 
the  appellant ;  that  the  appellees  at  the  time  they  sunk  their 
well,  intended,  by  means  thereof,  to  draw  and  cause  to  flow 
large  quantities  of  natural  gas  from  appellant's  said  ^'  Trenton 
rock  "  into  their  well,  and  that  large  quantities  of  said  gas 
did  flow  into  their  said  well  from  August  until  December, 
1889 ;  that  in  September  of  that  year  appellees  unlawfully 
and  maliciously,  and  over  appellant's  objection,  with  the  in- 
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teut  to  obtain  and  convert  to  their  own  use  a  larger  flow  of 
appellant's  gas,  and  to  cause  the  same  to  flow  into  their  well, 
and  thereby  enable  them  to  sell  the  same  to  their  customers, 
did  '^  shoot "  their  said  well,  and  thereby  opened  the  crevices 
and  fissures  in  said  *'  Trenton  rock ''  for  a  distance  of  two 
hundred  feet  in  all  directions  from  their  well,  and  thereby 
caused  a  large  quantity  of  appellant's  gas  to  escape  from  said 
rock  and  flow  into  said  well  continuously  ever  since,  by  means 
of  which  they  have  possessed  themselves  of  appellant's  gas, 
and  sold  the  same  to  their  customers,  to  appellant's  damage 
in  the  sum  of  two  thousand  dollars;  that  the  appellees 
threaten  to  continue  to  extract  from  appellant's  land  the  gas 
thereunder,  and  convert  the  same  to  their  own  use  to  the 
irreparable  damage  of  the  appellant,  and  for  which  the  law 
aflbrds  no  adequate  remedy  in  damages. 

We  regret  that  we  have  not  been  furnished  a  brief  by  the 
appellees  in  this  case,  and  that  we  are  unadvised,  by  them, 
of  the  ground  upon  which  the  circuit  court  made  its  rulings. 

In  our  opinion  the  court  erred  in  sustaining  a  demurrer  to 
the  first  paragraph  of  the  complaint.  It  is  true  that  many 
allegations  are  found  therein  which  might  have  been  omitted, 
but  still  the  distinct  allegations  are  these,  that  by  shooting 
appellees'  well,  and  the  accumulation  of  nitro-glycerine  for 
that  purpose,  the  appellant's  dwelling  and  the  life  of  him- 
self and  family  will  be  endangered. 

This  is  admitted  by  the  demurrer,  and  if  such  is  the  fitct 
the  appellees  should  be  enjoined  from  '^shooting"  their 
well. 

One  of  the  well-known  exceptions  to  the  rule  that  the 
owner  may  use  his  property  as  he  thinks  best,  is  that  he 
must  so  use  it  as  to  cause  no  unnecessary  injury  to  others. 
^'A  private  nuisance  of  the  sort  which  is  redressed  at  the 
suit  of  the  party,  is  anything  done  on  one's  premises  or  else- 
where, or  put  into  circulation,  or  omitted  to  be  done  contrary 
to  a  legal  duty,  wherefrom,  through  the  separate  action  of 
nature  or  of  the  common  cause  of  events,  an  injury  follows 
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to  or  directly  menaces  another/'  Am.  and  Eng.  Encyc. 
of  Law,  title,  "  Nuisance ; "  Bishop  Non-Contract  Law,  sec- 
tion 411. 

It  is  settled  by  our  own  decisions  that  the  erection  or 
maintaining  of  anything  that  is  injurious  to  health,  indecent, 
offensive  to  the  senses,  or  an  obstruction  to  the  free  use  of 
property,  so  as  essentially  to  interfere  with  the  comfortable 
enjoyment  of  life  or  property,  constitutes  a  private  nuisance. 
Ohioy  dc,y  B.  W.  Go.  V.  Simony  40  Ind.  278 ;  Haag  v.  Boards 
elc.y  60  Ind.  511 ;  Owm  v.  PhiUipa,  73  Ind.  284;  Williamson 
V.  Yinglingy  93  Ind.  42. 

To  live  in  constant  apprehension  of  death  from  the  explo- 
sion of  nitro-glycerine  is  certainly  an  interference  with  the 
comfortable  enjoyment  of  life. 

Injunction  is  the  proper  remedy  for  an  injury  of  this  kind. 
Smith  v.  Fitzgerald,  24  Ind.  316 ;  Beichert  v.  Oeera,  98  Ind, 
73. 

We  do  not  think  the  court  erred  in  sustaining  a  demurrer 
to  the  third  paragraph  of  the  complaint.  The  use  of  the 
words  "  unlawfully,''  "  maliciously  "  and  "  wantonly  "  add 
no  force  to  the  complaint.  In  construing  the  complaint,  and 
in  determining  the  rights  of  the  parties  thereunder,  we  will 
look  to  the  nature  of  the  acts  alleged,  and  if  such  acts  are 
lawful  within  themselves,  such  epithets  can  not  make  them 
unlawful. 

That  the  appellees  had  the  right  to  explode  nitro-glyoer- 
ine  in  their  well  for  the  purpose  of  increasing  the  flow  of 
gas,  was  settled  by  the  case  of  Peoples  Oas  Oo.  v.  Ihftierj  ante, 
p.  277.    ^ 

The  question  needs  no  further  elaboration  here. 

Judgment  reversed,  with  directions  to  overrule  the  de- 
murrer to  the  fii*st  paragraph  of  the  complaint. 

Filed  April  30, 1892. 
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,  No.  15,720. 

• 

The  Lake  Erie  and  Western  Bailboad  Company  v. 

PbIBST  £T   AL. 

Covenant. — To  Maintcdn  Crossing,  CaUle^gwirda,  etc. — Obligaium  to  Perform 
by  Purdiaser  ai  Foreclosure  Sale, — Right  of  Way. — Railroad. — A  provision 
in  a  deed  of  land  to  a  railroad  company  for  a  right  of  way,  requiring 
the  grantee  to  maintain  a  fence  on  each  side  of  said  right  of  way,  and 
to  put  in  and  maintain  a  farm  crossing  and  cattle-guards,  is  a  covenant 
•  running  with  the  land.  It  is  binding  on  the  grantee  and  on  a  pur- 
chaser of  the  railroad  under  foreclosure  of  a  mortgage  executed  before 
the  land  was  conveyed.  While  equity  will  apply  the  mortgage  to  the 
after-acquired  title,  it  can  only  affect  'such  right  and  such  title  as  the 
grantee  and  mortgagor  actually  acquire.  If  the  title  comes  to  him,  as 
in  this  case,  burdened  with  covenants,  the  mortgagee,  while  availing 
himself  of  the  security,  must  take  the  title  as  it  is,  with  its  burdens. 

Parties. — Covenant  Running  with  Land. — Action  to  Enforet, — Wife  Pnyper 
Flirty  Plaintiff, — A  wife's  interest  in  the  lands  of  her  husband  has 
been  so  enlarged  by  section  2508,  B.  S.  1881,  that  while  she  may  not  be 
a  necessary  party  plaintiff,  she  is  nevertheless  a  proper  party  plaintiff 
with  her  husband  in  an  action  to  compel  a  railroad  company  to  main- 
tain a  crossing  over  its  right  of  way,  and  to  maintain  cattle-guards, 
fences,  etc.,  in  accordance  with  a  provision  in  a  deed,  by  the  husband 
and  wife  of  the  land,  for  the  right  of  way. 

From  the  Delaware  Circuit  Court. 

R.  S.  Gregory  and  A.  O.  Silverburg,  for  appellant. 
W,  W,  Orr,  for  appellees. 

McBbide,  J. — October  16th,  1879,  the  appellees,  who  are 
husband  and  wife,executed  to  the  Lake  Erie  and  Western  Rail* 
way  Company  a  deed,  conveying  a  strip  of  land  for  right  of 
way  across  lands  then  and  still  owned  in  fee  simple  by  the 
husband. 

The  deed  contained  the^ following  recital  as  to  consider- 
ation : 

'^  For  and  in  consideration  of  the  construction  of  the  rail- 
way of  the  company  hereinafter  named,  and  the  sum  of  one 
hundred  and  fifty-six  and  ^^  dollars  to  them  in  hand  paid 
by  the  Lake  Erie  and  Western  Railway  Company.^' 
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Immediately  following  the  description  of  the  land  was  the 
following : 

^^  Provided,  that  said  railway  company  shall,  within  one 
year  from  and  after  the  completion  of  said  railway,  erect, 
and  thereafter  maintain  a  good,  substantial  fence  on  each  side 
of  said  right  of  way ;  shall  put  in,  and  thereafter  maintain, 
one  farm  crossing,  with  cattle-guards  on  each  side,  at  a  point 
designated  by  me  during  the  building  of  said  railway;  also, 
all  necessary  and  proper  cattle-guards  at  road  crossings  and 
outside  lines.'^  Following  this  is  the  usual  habendum  clause, 
with  full  covenants  of  warranty. 

The  complaint  avers  acceptance  of  the  deed  by  the  grantee, 
and  that  it  thereafter  entered  into  possession  of  the  land  con- 
veyed, and  in  the  year  1880  constructed  a  line  of  railway 
across  the  same ;  that  it  also,  afler  the  construction  of  its 
railway,  in  compliance  with  the  conditions  of  the  deed,  con- 
structed the  farm  crossing,  cattle-guards,  fences,  etc.,  required 
by  the  proviso  in  said  deed,  and,  thereafter,  while  it  re- 
mained the  owner  of  said  railway,  maintained  them  ;  that 
the  land  over  which  the  same  passes  is  a  farm,  and  that  the 
line  of  railway  cuts  off  from  the  remainder  of  the  farm,  and 
from  the  dwelling  and  out-buildings  thereon,  twenty  acres 
of  land  which  can  only  be  reached  by  passing  over  said  rail- 
way ;  that  the  appellant  is  the  successor  to  said  grantee  in 
the  ownership  of  said  railway,  having  succeeded  to  its  title, 
rights  and  privileges  by  purchase  and  conveyance  from  and 
through  said  grantee,  and  has  held  the  same  and  operated  the 
said  railway  for  more  than  four  years ;  that  in  disregard  of 
the  appellee's  rights,  and  of  its  duties  under  said  conveyance, 
it  has  removed  the  farm  crossing,  cattle-guards,  fences,  etc., 
and  refuses  to  restore  them,  and  deprives  the  appellee  of  the 
use  and  benefits  of  the  same. 

The  complaint  contains  averments  showing  special  dam- 
ages occasioned  by  this  conduct  of  the  appellant,  and  seeks 
to  recover  damage  and  a  decree  for  the  specific  performance 
of  the  conditions  of  the  deed  by  the  restoration  and  con- 
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tinned  maintenance  of  the  crossing,  cattle-guards,  fences, 
etc.  A  demurrer  to  the  complaint,  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
was  overruled.  The  principal  controversy  in  the  case  is 
over  the  construction  to  be  given  to  the  proviso  above  quo- 
ted, contained  in  the  deed  conveying  the  right  of  way.  A 
construction  of  that  proviso,  with  a  determination  of  the 
rights  and  liabilities  growing  out  of  it,  will  be  decisive  of 
every  material  questioui  but  one,  presented  by  the  record. 
A  special  answer  filed  by  the  appellant  discloses  the  follow* 
ing  additional  facts  bearing  on  the  controversy : 

The  grantee  in  the  deed,  before  the  deed  was  executed, 
mortgaged  all  its  rights  in  its  right  of  way,  and  other  prop- 
erty, to  the  Central  Trust  Company  of  New  York.  The 
mortgage  covered  such  interest  as  the  grantee  then  had  in  the 
land  conveyed  by  the  appellees.  It  is  averred  that  the  ap- 
pellees executed  the  deed  in  question  with  full  knowledge  of 
the  mortgage.  The  mortgage  was  afterward  foreclosed,  and 
the  property  was  duly  sold  at  foreclosure  sale,  one  Samuel 
Thomas  becoming  the  purchaser.  The  appellant  derives  its 
title  by  conveyance  from  Thomas,  and  the  grantee  has  no 
interest  whatever  therein.  It  does  not  appear  that  the  ap- 
pellees were  either  of  them  parties  to  the  foreclosure  pro- 
ceedings. It  is  averred  that  the  appellant  bought  without 
knowledge  of  any  agreement,  liability  or  obligation  for  the 
maintenance  of  the  cattle-guard,  farm  crossing,  etc.  A  de- 
murrer to  this  special  answer  was  sustained.  Counsel  have 
discussed  the  questions  raised  by  both  rulings  together,  with 
the  evident  purpose  of  thereby  eliciting  full  consideration 
of  the  one  question  already  suggested. 

The  contention  of  the  appellant  is  that  the  proviso  in  the 
deed  creates  no  charge  upon  the  land  that  runs  with  the 
title,  and  that,  whatever  may  have  been  the  duties  and  obli- 
gations thereby  imposed  upon  the  grantee,  the  land  came  to 
the  appellant  freed  from  any  duty  or  burden  for  the  mainte* 
nance  of  cattle-guards^  crossing,  fences,  etc. 
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We  are  unable  to  see  wherein  the  question  here  presented 
differs  in  any  material  particular  from  that  which  was  fully 
and  exhaustively  considered  in  the  case  of  Midland  R.  W. 
Co.  V.  Fishery  125  Ind.  19.  In  view  of  the  full  and  careful 
consideration  given  to  that  case  any  elaboration. here  is  un- 
necessary. In  our  opinion  the  stipulations  contained  in  the 
proviso  must  be  considered  as  forming  a  material  part  of  the 
consideration  for  the  conveyance.  The  acceptance  of  the 
deed  imposed  a  burden  upon  the  land  which  was  not  only 
binding  upon  the  original  grantee,  but  runs  with  the  title, 
and  is  equally  binding  upon  all  who  claim  through  the  orig- 
inal grantee. 

The  fact  that  the  mortgage  was  executed  before  the  deed 
was  made  could  not  operate  to  give  the  mortgagee,  or  those 
claiming  under  it,  any  rights  superior  to  the  rights  of  the 
appellees,  the  grantors.  When  the  mortgage  was  executed 
the  mortgagor  had  no  title  to  the  land. 

The  mortgage  would,  however,  iu  equity  attach  to  the  sub* 
sequently  acquired  title.  So  that,  as  between  the  mortgagor 
and  the  mortgagee,  their  relative  rights  are  substantially  as 
they  would  have  been  if  the  mortgagor  had  held  title  when 
the  mortgage  was  made.     Jones  Mort.,  section  153. 

In  such  case,  while  equity  will  apply  the  mortgage  to  the 
afler  acquired  title,  it  can  only  affect  such  right  and  such 
title  as  the  grantee  and  mortgagor  actually  acquires.  If  the 
title  comes  to  him,  as  in  this  case,  burdened  with  covenants, 
the  mortgagee,  while  availing  himself  of  the  security,  must 
take  the  title  as  it  is,  with  its  burdens. 

The  appellant  also  insists  that  the  demurrer  to  the  com- 
plaint should  have  been  sustained  on  the  ground  that  it  does 
not  show  a  right  of  action  in  all  of  the  plaintiffs.  The  rule 
is  as  stated  by  the  appellant,  that  a  complaint  must  be  good 
as  to  all  of  the  plaintiffs,  or  it  is  not  good  as  to  any,  and  if  the 
facts  pleaded  show  that  one  or  more  of  the  parties  joined  as 
plaintiffs  has  no  interest  in  the  controversy,  a  demurrer  on 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute 
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a  good  cause  of  action  should  be  sustained.  The  complaint, 
to  be  good,  must  show  a  joint  interest  and  cause  of  action 
in  all  of  the  plaintiff.  Holzman  v.  Hibben,  100  Ind.  338, 
and  cases  cited.     Peters  v.  Guthrie,  119  Ind.  44. 

We  think,  however,  that  the  facts  pleaded  do  show  such 
joint  interest  of  the  plaintiffs  in  the  cause  of  action  as  au- 
thorizes them  to  join  in  the  action. 

A  wife's  interest  in  the  lands  of  her  husband,  while  still 
an  inchoate  interest,  has  been  greatly  enlarged.  Her  com- 
mon law  right  of  dower  has  been  enlarged  into  a  fee,  which 
is  not  simply  contingent  upon  the  husband^s  death,  but  may  at 
any  time  become  vested  and  absolute  upon  a  judicial  sale  of 
the  land,  where  her  inchoate  interest  is  not  directed  by  the 
judgment  to  be  barred  or  sold.     Section  2508,  R.  S.  1881. 

While  we  do  not  think  she  is  a  necessary  party  in  such 
cases,  in  our  opinion  she  has  such  interest  as  makes  her  a 
proper  party  plaintiff. 

A  question  of  evidence  is  discussed  which  we  do  not  deem 
it  necessary  to  consider  in  view  of  certain  well  settled  rules. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  April  29, 1892. 
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pRACncs.— ifotton  to  Diamiss  Appeal. — BiU  of  ExeepHons, — ^Uifless  the  mo- 
tion to  dismiss  an  appeal  from  a  board  of  county  commissioners  is 
incorporated  in  a  bill  of  exceptions,  no  question  of  the  lower  court's 
ruling  thereon  is  presented  on  appeal  to  the  Supreme  Court. 

Same. — Objection  to  Jurisdiction. — An  objection  that  the  court  has  no  jurb- 
diction  of  the  subject-matter  may  be  interposed  at  any  time,  and  such 
objection  needs  for  its  exhibition  neither  a  formal  motion  nor  a  bill  of 
exceptions. 
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JxTBiBDicnoN. — Jurisdiction  of  the  subject-matter  means  jurisdiction  of 
the  class  of  cases  to  which  the  particular  case,  in  which  the  question  is 
raised,  belongs. 

Bill  of  Exceptions. — Time  of  Pre9entation  CorUroU, — ^The  time  of  the 
presentation  of  the  bill  of  exceptions  to  the  judge,  if  shown  in  the  body 
of  the  instrument,  controls,  and  not  the  date  of  filing  in  the  clerk's 
office. 

Same. — Swearing  Skenographer, — A  stenographer  need  not  be  sworn  whers 
the  court  accepts  and  adopts  his  report  of  the  evidence. 

Same. — Judicial  Adt,—Ddtgaiing, — The  settlement  and  granting  of  a  bill 
of  exceptions  is  a  judicial  act  which  can  not  be  delegated. 

Same. — It  is  immaterial  who  takes  down  and  writes  out  the  evidence,  if 
the  trial  judge  sanctions  and  accepts  the  statement  thereof  and  adopts 
it  as  his  own  judicial  act. 

Same. — Long- Hand  Manuteript. — Incorporation  in  BUI  of  JSkceptixmsNeeesKBnf. 
— The  stenographer's  report  of  the  evidence  can  not  be  made  part  of 
the  bill  of  exceptions  in  any  other  mode  than  by  incorporation  in  the  bill* 

Same. — Certifying  vp  Bill  of  Exceptions  Containing  Long-Hand  ManuKfipt. — 
The  better  practice  on  appeal  to  the  Supren^e  Court  is  for  the  clerk  of 
the  lower  court  to  certify  up  the  original  bill  of  exceptions  containing 
the  long-hand  manuscript,  and  not  a  copy  of  such  bill. 

Same — Copying  BUI  of  Exceptions. —  What  Must  he, — All  bills  of  exceptions, 
except  those  containing  the  long-hand  manuscript  of  the  evidence,  must 
be  copied  by  the  clerk. 

Same. —  What  May  not  be  Inserted  in  Long- Hand  ManuscripL — Copying, — K 
anything  else  than  the  report  of  the  evidence  and  the  matters  directly 
and  properly  pertaining  thereto  is  incorporated  in  the  long-hand  man* 
Qscript  notes  of  the  evidence,  the  clerk  must  copy  such  manuscript  and 
bill  of  exceptions,  and  can  not  certify  the  original  up  to  the  Supreme 
Court. 

Gbavel  Boad. — Estimate  of  Engineer. — The  estimate  of  the  engineer  on 
a  gravel  road  is  prima  facie  correct,  and  the  burden  is  on  the  person  at- 
tacking it  to  show  fraud  or  mistake.  Such  an  estimate  is  not  conclu- 
sive, and  can  not  be  so  made  by  agreement  of  the  parties  in  advance. 

Same. — Contra/^, — Conclusiveness  of  Action  of  Board  of  Commisgioners, — Col- 
latei-al  Attack, — As  to  the  nature  of  the  contract  and  like  matters,  the 
decision  of  the  board  of  county  commissioners  is  conclusive  as  to  all, 
persons  who  come  in  after  the  work  has  been  done  on  the  contract  to 
the  satisfaction  of  such  board  and  the  engineer,  and  seek  to  defeat  a 
recovery  by  the  contractor.  Such  persons  can  not  go  behind  the  con- 
tract, for  that  is  a  collateral  attack. 

Same. — Estoppel — Standing  By. — Property-owners  who  stand  by  inactive 
and  passive  until  after  the  work  is  done  can  not  come  in  and  defeat  a 
recovery  by  the  contractor  for  the  value  of  his  work  and  materials  fur- 
nished. . 
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From  the  Blackford  Circuit  Court. 

D.  T,  Taylor  and  JS.  H,  Hartford,  for  appellant. 
J.  W.  Headington,  J.  F.  La  FoUette,  W.  H.  Williamson,  C. 
E.  Walters  and  W,  A,  Thompson,  for  appellees. 

Elliott,  C.  J. — In  March,  1886,  a  petition  for  the  con- 
struction of  a  free  g;ravel  road  was  presented  to  the  board  of 
commissioners  of  Jay  county.  The  board  ordered  the  con- 
struction of  the  road,  and  awarded  the  contract  for  its  con- 
struction to  the  appellant.  He  constructed  the  road,  and  the 
board  accepted  it.  During  the  progress  of  the  work  partial 
estimates  were  issued  to  him,  and  upon  its  completion  the 
engineer  issued  to  him  a  final  estimate.  The  contract  as- 
sumes to  provide,  and  does  in  terms  provide,  that  the  esti- 
mates of  the  engineer  shall  be  conclusive.  After  the  com- 
pletion and  acceptance  of  the  work,  the  contractor  presented 
his  claim  to  the  board  for  the  sum  due  him  as  evidenced  by 
the  estimate  issued  to  him  by  the  engineer.  The  board  al- 
lowed the  claim.  The  case  went  by  appeal  to  the  circuit  court, 
and,  finally,  by  change  of  venue,went  to  the  Blackford  Circuit 
Court.  That  court  sustained  the  appellees,  thus  vacating 
the  allowance  made  by  the  board  of  commissioners  upon  the 
estimate  of  the  engineer. 

The  appellant  unsuccessfully  moved  to  dismiss  the  appeal. 
There  is  no  bill  of  exceptions  containing  the  motion  or  ex- 
hibiting the  ruling  thereoD,  and  we  can  not  regard  the  ques- 
tion as  before  us  for  review.  Crumley  v.  Hickman,  92  Ind. 
388 ;  Yost  v.  Conroy,  92  Ind.  464,  and  cases  cited ;  Board^ 
etc.,  V.  Montgomery,  109  Ind.  69. 

In  deciding,  as  we  do,  that  there  is  no  question  presented 
because  the  motion  to  dismiss  is  not  in  the  record,  we  are 
not  unmindful  of  the  fundamental  doctrine  that  the  objection 
that  there  is  no  jurisdiction  of  the  subject-matter  maybe  in- 
terposed at  any  time.  We  affirm  that  doctrine,  and  declare 
that  such  an  objection  needs  for  its  exhibition  neither  formal 
motion  nor  bill.     But  we  deny  that  the  doctrine  has  any  ap- 
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plication  to  this  case.  There  was  here  jurisdiction  of  the 
geueral  subject,  that  is,  of  the  general  class  of  cases  to  which 
the  particular  case  belongs,  and  where  such  jurisdiction 
exists  specific  objections  to  the  jurisdiction  must  be  op- 
portunely made  and  duly  brought  into  the  record.  "By 
jurisdiction  of  the  subject-matter/'  said  the  court  in  Chi- 
cago, etc.,  R.  R.  Co.  V.  Sutton,  130  lud.  405,  "  is  meant  ju- 
risdiction of  the  class  of  cases  to  which  the  particular  case 
belongs.'^  Jackson  v.  Smith,  120  Ind.  520  (522)  ;  State,  ex 
reL,  V.  Wjylever,  127  Ind.  306  (315)  ;  Alexander  v.  Gill, 
130  Ind.  485 ;   Yates  v.  Lansing,  5  Johns.  282. 

The  decision  in  Wilson  v.  Wheeler,  125  Ind.  173,  is  not  in 
point.  In  that  case  the  motion  to  dismiss  was  sustained,  and 
as  the  presumption  is  in  favor  of  the  trial  court,  it  was  rightly 
declared  that  the  inference  should  be  that  the  proper  bond 
and  affidavit  were  not  filed.  In  Robinson  v.  Board,  etc.,  37 
Ind.  333,  and  Alexander  v.  MoCordsville,  etc,  Co.,  44  Ind. 
436,  bills  of  exceptions  were  filed. 

It  is  not  shown  by  the  record  that  there  was  any  error  or 
any  abuse  of  discretion  in  permitting  the  appellees  to  file 
an  answer  in  the  circuit  court.  We  must,  therefore,  pre- 
sume that  there  was  no  error  in  the  action  of  the  coqrt. 

The  appellees  strenuously  contend  that  the  evidence  is  not 
in  the  record.  One  of  the  reasons  adduced  in  support  of 
this  contention  is  that  the  bill  was  not  filed  within  the  time 
fixed  by  the  order  of  the  court.  The  cases  cited  by  counsel 
decided  under  the  statute  in  force  prior  to  the  revision  of 
1881,  are  uninfluential.  As  the  law  now  stands  the  time  of 
the  filing  is  not  of  controlling  importance,  for  the  presenta- 
tion of  the  bill  to  the  judge,  if  shown  in  the  body  of  the  in- 
strument, controls  the  question.  It  is  still  true  that  the  bill 
must  be  filed.  Hormann  v.  Hartmetz,  128  Ind.  353.  But  the 
time  is  not  always  of  controlling  importance,  inasmuch  as  the 
presentation  of  the  bill  to  the  judge  is  the  act  which  gives 
effect  to  the  bill  when  it  is  signed  and  filed.  Vincennes,  etc., 
Go.  V.  White,  124  Ind.  376 ;  Robinson  v.  Anderson,  106 
Ind.  162 ;  Ohio,  etc.,  R.  W.  (Jo.  v.  Cosby,  107  Ind.  32  ;  Terrs 


NOVEMBER  TERM,  1891.  421 

McCk>7  V.  Able  tt  aL 

Haute,  etc, J  R.  B.  Co.  v.  Bissell,  108  Ind.  113.  The  decision 
ID  La.  Rose  v.  Logansport,  etc.,  Bank,  102  Ind.  332,  was  in 
some  respects  erroneous,  as  shown  and  adjudged  in  Robinson 
V.  Anderson,  supra,  and  Terre  Haute,  etc.,  R.  R.  Co,  v.  J5i«- 
sell,  supra.  As  the  bill  before  us  shows,  on  its  face,  that  it 
was  presented  to  the  judge  in  due  time,  the  fact  that  it  was 
not  filed  until  some  time  afterwards  does  not  impair  its  force. 

It  is  contended  that,  as  the  record  does  not  show  that  the 
stenographer  was  appointed  or  sworn,  the  evidence  is  not  in 
the  record.  This  position  is  untenable.  The  settlement  and 
granting  of  a  bill  of  exceptions  is  a  judicial  duty.  Seymour, 
etc.f  Co.  V.  Brodhecker,  130  Ind.  389,  and  authorities  cited. 
As  the  duty  is  judicial  it  can  not  be  delegated.  It  is,  in- 
deed, probably  true  that  even  the  Legislature  can  not  im- 
pose that  duty  upon  any  person  other  than  a  judicial  officer. 
But  the  mere  clerical  work  of  taking  down  the  evidence  and 
writing  it  out  may  be  done  by  counsel,  by  a  stenographer,  or 
by  any  one  else.  If  the  judge  who  tries  the  case  sanctions 
and  accepts  the  statement  of  the  evidence,  he  thereby  adopts 
it  as  his  own  judicial  act,  and  as  such  it  comes  to  this  court. 
Bradway  v.  Waddell,  95  Ind,  170;  Stagg  v.  Compton,  81 
Ind.  171 ;  McCormick, etc.,  Co.  v.  Gray,  114 Ind.  340;  UHom- 
medieu  v.  Cincinnati,  etc.,  Co.,  120  Ind.  435  (436). 

It  is  settled  beyond  controversy  that  the  stenographer's 
report  can  not  be  made  part  of  the  bill  of  exceptions  in  any 
other  mode  than  by  incorporation.  Patterson  v.  Churchman, 
122  Ind.  379,  and  cases  cited ;  Clark  v.  State,  ex  rel.^  125 
Ind.  1;  Fiscus  v.  Turner,  125  Ind.  46;  Dick  v.  MuUins, 
128  Ind.  365,  and  cases  cited;  Momingstar  v.  Musser,  129 
Ind.  470.  But  when  it  is  incorporated  in  the  bill  of  excep- 
tions in  the  mode  pointed  out  in  Wagoner  v.  Wilson,  108 
Ind.  210,  it  is  there  by  the  act  of  the  judge,  and  will  be  con- 
sidered as  fully  and  effectively  in' the  record. 

In  this  instance  the  long-hand  manuscript  of  the  reporter 
is  preceded  by  the  proper  and  usual  recitals  of  a  bill  of  ex- 
ceptions, and  the  usual  formula  :     ^'And  this  was  all  the 
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evidence  given  in  the  cause/'  is  written  in  the  bill,  as  are, 
also,  the  date  of  the  presentation  to  the  judge  and  the  ap- 
propriate conclusion.  To  the  bill  thus  prepared  is  affixed 
the  signature  of  the  judge.  The  course  adopted  was  a  proper 
one,  and  the  evidence  as  taken  down  and  transcribed  by  the 
reporter  is  in  the  bill  of  exceptions. 

A  further  contention  of  the  appellees'  counsel  is  that  the 
clerk  can  not  certify  to  us  the  original  bill  of  exceptions 
containing  the  reporter's  long-hand  manuscript.  We  are 
referred  to  the  case  of  Hidl  v.  Louth,  109  Ind.  315,  where  it 
was  said  that  the  long-hand  manuscript  may  be  taken  from 
the  bill  of  exceptions  and  certified  up,  without  copying,  by 
the  clerk.  In  our  judgment  the  practice  adopted  in  this 
case  is  preferable  to  that  suggested  in  Hull  v.  Louth,  supra. 
We  adjudge  the  better  rule  to  be  this  :  Where  a  bill  of  ex- 
ceptions upon  a  ruling  denying  a  new  trial  is  taken  for  the 
purpose  of  getting  the  stenographer's  report  of  the  evidence, 
with  its  incidents,  into  the  record,  the  original  bill  may  be 
certified  up  to  this  court  as  part  of  the  record.  All  there  is 
of  such  a  bill,  besides  the  report  of  the  evidence,  is  com- 
posed of  formal  parts  and  brief  recitals,  so  that  little  would 
be  left  to  be  copied  if  the  report  of  the  evidence  were  taken 
out.  Confusion  is  avoided  by  sending  up  the  bill  without 
detaching  the  evidence,  and  only  a  very  little  matter  outside 
of  the  report  of  the  evidence  comes  up  in  its  original  con- 
dition. It  is  much  more  consistent  with  principle,  and  much 
safer  to  require  the  entire  original  bill  to  be  certified,  than  it 
is  to  devolve  upon  the  clerk  the  duty  of  determining  what 
shall  be  left  in  and  what  taken  out.  The  rule  we  here  de» 
clare  enables  parties  to  get  the  long-hand  manuscript  into  the 
record  without  incurring  the  useless  expense  of  having  it 
copied,  prevents  confusion  in  the  record  and  gives  fair  and 
reasonable  effect  to  the  statute  concerning  official  short-hand 
reporters.  But  the  rule  we  declare  does  not  have,  and  can 
not  be  made  to  have,  any  application  to  any  other  bills  of 
exceptions  except  such  as  are  prepared  for  the  purpose  of 


NOVEMBER  TERM,  1891.  423 

McCoy  V,  Able  etaL 

brioging  into  the  record  the  long-hand  manuscript  of  the 
official  reporter  and  its  necessary  incidents.  All  other  bills 
of  exceptions  must  be  copied  by  the  clerk.  Nor  can  the 
rule  apply  to  a  bill  of  exceptions  wherein  other  matters  than 
the  long-hand  report  and  matters  legitimately  connected 
therewith  are  sought  to  be  brought  into  the  record.  In  or- 
der to  come  within  the  rule  stated^  the  bill  of  exceptions 
must  be  confined  to  the  single  office  of  exhibiting  the  report 
of  the  evidence  and  the  matters  directly  and  properly  per- 
taining thereto. 

The  first  question  presented  by  the  specification  of  error 
founded  upon  the  ruling  denying  a  new  trial  is  as  to  the 
effect  of  the  estimates  of  the  engineer  and  the  acceptance  of 
the  board  of  commissioners.  We  can  not  agree  with  coun- 
sel that  the  engineer's  estimate  is  conclusive,  for  we  under- 
stand it  to  be  settled  by  our  decisions  that  parties  can  not, 
by  an  agreement  in  advance,  oust  the  jurisdiction  of  the 
courts  and  make  conclusive  the  estimate  of  an  engineer  or 
other  person.  Kisiler  v.  Indianapolis^  etc.,  R.  R.  Co.,  88  Ind. 
460;  Bauer  v.  Samson  Lodge,  etc.,  102  Ind.  262  (269); 
Louisville,  etc.,  R.  W.  Co.  y.  Donnegan,  111  Ind.  179;  Suf 
previe  Council,  etc.,  v.  Garrigus,  104  Ind.  133  (54  Am.  Deo. 
298) ;  Supreme  Council,  etc.,  v.  Forsinger,  125  Ind.  52  (55). 

The  doctrine  of  our  court  is  well  sustained  by  authority. 
Dugan  v.  Thomas,  79  Me.  221 ;  Insurance  Co.  v.  Morse,  20 
Wall.  445 ;  Scott  v.  Avery,  5  H.  L.  Cases,  811 ;  Thompson  v. 
Chamock,  8  Term  R.  139 ;  Reed  v.  Washington,  etc.,  Ins.  Co. 
138  Mass.  572 ;  Stephenson  v.  Piscataqua,  etc.,  Co.,  54  Me.  55 ; 
Starkey  v.  De  Graff,  22  Minn.  431.  But  while  we  do  not  re- 
gard the  estimate  as  conclusive,  we  do  regard  it  as  prima 
facie  correct.  Linville  v.  State,  ex  rel.,  130  Ind.  210.  Author!* 
ties  cited  in  Elliott  Roads  and  Streets,  pp«430, 438,  notes.  As 
the  estimate  of  the  engineer  is  prima  fade  correct,  the  bur- 
den was  upon  the  appellees  to  show  fraud  or  mistake.  This 
they  might  have  done  either  by  direct  or  by  circumstantial 
evidence.     The  question,  therefore,  is,  whether  the  appel- 
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lees  did  show  by  competent  evideDce  that  there  was  fraud 
or  mistake. 

It  is  implied  in  our  statement  that  only  such  matters  as 
are  open  to  controversy  can  be  considered  in  such  a  case  as 
this,  for  up  to  a  given  point  the  judgment  of  the  board  of 
commissioners  is  conclusive.  Board,  etc.,  v.  Hall,  70  Ind. 
469 ;  ma  V.  Probst,  120  Ind.  528 ;  Reynolds  v.  Farts,  80 
Ind.  14;  Hilton  v.  Mason,  92  Ind.  157;  Streib  v.  Gox,  111 
Ind.  299  (305),  and  cases  cited;  Board,  ete.,  v.  Montgomery, 
106  Ind.  517  (521),  and  cases  cited.  The  cases  to  which  we 
have  referred,  and  to  which  many  more  might  easily  be 
added,  leave  no  room  to  doubt  that^as  to  the  nature  of  the 
contract  and  like  matters,the  decision  of  the  board  is  con- 
clusive as  to  persons  who  come  in  after  the  work  has  been 
done  under  the  contract  to  the  satisfaction  of  the  board  and 
the  engineer,  and  seek  to  defeat  a  recovery  by  the  con- 
tractor. The  doctrine  of  the  cases  to  which'^we  refer  is  in 
harmony  with  the  just  and  equitable  principle  which  pre- 
cludes a  party  from  coming  in  and  assailing  the  validity  of 
a  contract  after  the  work  has  been  done.  Taber  v.  Fh'gu- 
son,  109  Ind.  227;  Peters  v.  Griffee,  108  Ihd.  121;  CUy  of 
Logansport  v.  Uhl,  99  Ind.  531 ;  Oity  of  Evansuille  v.  Pfis- 
terer,  34  Ind.  36;  Elliott  Roads  and  Streets,  pp.  421,  423, 
notes.  In  so  far  as  concerns  the  effort  to  get  behind  the  ap- 
proval of  the  contract  and  incidental  matters,  this  proceed- 
ing is  in  the  strict  sense  a  collateral  one.  To  the  extent 
that  it  is  collateral  it  can  not  prevail,  since  the  action  of  the 
board  of  commissioners  is  conclusive.  Million  v.  Board, 
etc,,  89  Ind.  5;  Montgomery  v.  Wasem,  116  Ind.  343  (347), 
and  authorities  cited;  Prezinger  v.  Harness,  114  Ind.  491; 
Adams  v.  Harrington,  114  Ind.  66  ;  Hackett  v.  Staie,  etc,,  113 
Ind.  532 ;  Ely  v.  Board,  etc,  112  Ind.  361.  The  only  general 
question  open  to  controversy  is,  as  we  have  substantially 
said,  as  to  whether  there  was  fraud  or  mistake  on  the  part 
of  the  board  or  the  engineer.  It  certainly  can  not  be  ad- 
judged that  any  question  back  of  that  remains  open,  since 
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to  hold  that  any  such  questioo  is  open  would  be  to  disre- 
gard the  decision  of  the  boards  and  that  can  not  be  done 
without  overturning  a  long  line  of  decisions. 

We  have  studied  the  evidence,  and  are  satisfied  that  the 
case  was  tried  on  a  radically  erroneous  theory,  and  that,  as 
usually  happens  where  a  wrong  theory  is  adopted,  the  trial 
court  was  led  to  a  wrong  result.  We  do  not  think  that  the 
evidence  overcomes  the  prima  facie  case  made  by  the  esti- 
mate of  the  engineer  and  the  acceptance  of  the  board. 

Judgment  reversed. 

Filed  March  9, 1892. 

On  Petition  fob  a  Rehearing. 

Elliott,  C.  J. — It  is  claimed  by  counsel  in  their  argu- 
ment on  the  petition  for  a  rehearing,  that  the  evidence  shows 
that  the  eogineer  made  a  mistake  in  accepting  and  estimat- 
ing the  work  done  by  the  appellant  in  constructing  the  gravel 
road  described  in  the  record. 

The  contract  submitted  many  things  to  the  discretion  and 
judgment  of  the  engineer,  ancl  if  the  contract  was  not  as  defi- 
Dite  and  certain  as  the  law  requires,  the  appellees  ought  to 
have  made  that  question  before  the  work  was  completed. 
Principle  and  authority  forbid  that  property-owners  should 
be  allowed  to  stand  by,  inactive  and  passive,  until  after  the 
work  has  been  done,  and  then  come  in  and  take  from  a  con- 
tractor the  value  of  his  work  and  materials  without  com- 
pensation. For  such  persons  the  law  has  no  very  tender  re- 
gard. They  ought  to  move  promptly,  and  not  wait  until  the 
contractor  has  expended  time  and  money  under  the  directions 
and  requirements  of  the  board  of  commissioners  and  its  en- 
gineer. As  the  contractor  in  this  instance  has  obeyed  the 
orders  of  the  proper  o£Bicers,  has  followed  the  construction 
placed  upon  the  contract  by  them,  and  has  fully  completed 
his  work,  the  appellees  are  estopped  from  questioning  his 
right  to  compensation  upon  the  ground  that  the  contract  did 
not  conform  to  the  law.     OUy  of  Evansville  v.  Pfisterer^  34 
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Ind.  36;  Jackson  v.  Smith,  120  Ind.  520;  Mordgomery  v. 
IFiwem,  116  Ind.  343;  (My  ofLoganspoHv.  Vhl,  99  Ind.  531 ; 
Stewart  v.  Board,  etc.,  45  Kan.  708  (23  Am.  St.  Rep.  746). 
See  authorities  cited  in  Elliott  Roads  and  Streets,  p.  287, 
note  3;  p.  420,  note  1 ;  p.  421,  note  1.  The  only  qaestion 
open  to  contest  in  this  case  was,  whether  there  was  fraud  or 
mistake  on  the  part  of  the  engineer  in  estimating  and  ac- 
cepting the  work,  for  the  question  whether  he  properly  ex* 
ercised  his  judgment  or  discretion  is  not  open  to  investiga- 
tion. It  is  probably  true  that  an  abuse  of  discretion  may  be 
some  evidence  of  fraud,  but  here  there  is  no  abuse  of  discre- 
tion  shown.  The  evidence  does  not  show  any  mistake  of 
fact,  for  a  mere  error  of  judgment  or  discretion,  where  the 
discretion  is  not  transcended,  is  not  such  a  mistake.  lAnvilk 
V.  Stde,  exrel.y  130  Ind.  210.  The  evidence,  as  it  appears  in 
the  record,  does  not  overcome  the  prima  fade  effect  of  the 
engineer's  estimate  and  acceptance. 

Petition  overruled. 

FUed  Max  l^i  1892. 
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!38  346[  No.  14,484. 

Cleveland,  Cincinnati,  Columbus  and  Indianapolis 
Railway  Company  v.  Habbington. 

Nboijosncb. —  When  Queition  of  Contributory  Negligence  %Mfor  Jury.— Where 
the  circumstances  of  a  particular  case  are  such  as  to  warrant  different 
inferences,  so  that  one  impartial  and  sensible  man  may  draw  the  in- 
ference and  conclusion  that  the  injured  person  was  guilty  of  contriba- 
tory  negligence,  while  another  man,  equally  impartial  and  sensible, 
may  draw  a  different  conclusion,  the  court  will  not  decide  as  a  matter 
of  law  the  question  of  contributory  negligence,  but  will  leave  it  to  the 
jury  under  proper  instructions. 
Bailboads. — Rate  of  Speed.— A  railway  company  may  not  run  its  trains 
^^\\    KoS  ^^  ^  populous  city  at  the  same  rapid  rate  of  speed  it  may  in  the  coan- 
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try  and  escape  liability  on  the  ground  that  it  may  run  such  trains  at 
any  rate  of  speed  it  chooses. 

Samb. — Ordinance  Regulating  the  Speed  of  Train8f  Validity  of. — An  ordinance 
of  a  city  requiring  all  trains  within  the  limits  to  be  run  at  a  speed  not 
over  four  miles  an  hour,  if  its  enactment  is  authorized  by  a  statute,  is 
valid;  and  evidence  will  not  be  heard  that  such  ordinance  is  unreason- 
able, and  therefore  void. 

Same. — Failure  to  Enforce  Ordinance, — A  railway  company  violating  an 
ordinance  by  running  its  trains  at  a  rate  faster  than  is  allowed  by  the 
terms  of  such  ordinance,  can  not  set  up  as  a  defense  that  the  officers  and 
citizens  of  the  city  have  never  enforced  such  ordinance,  although  it 
has  been  enacted  many  years  before. 

Same. — Person  Approaching  Tracky  When  Should  Look  for  Coming  Ihiins, — 
The  court  will  not  undertake  to  say  to  the  jury  just  how  many  feet 
from  a  railroad  track  a  person  approaching  a  crossing  should  look  for 
approaching  trains  before  attempting  to  cross  such  track,  but  will  leave 
that  question  to  the  jury. 

Same. — lUquirement  of  Person  Approaching  Crossing, — All  the  law  requires 
of  a  person  about  to  cross  a  railroad  track  at  a  public  highway, 
is  to  use  ordinary  care  to  avoid  injury.^ 

Same. — Company  Organized  Under  Special  Charter. — No  Right  to  Regtdate 
Speed  in  Cities  or  Towns  Reserved. — The  speed  of  the  trains  of  a  railway 
company  organized  under  a  special  law  of  the  State  may  be  regulated 
by  a  municipal  ordinance  enacted  in  pursuance  of  a  general  statute, 
although  no  reservation  to  regulate  the  speed  of  such  company's  trains 
is  inserted  in  such  special  charter. 

CtoNSTiTUTiONAL  LjlW,— Police  Power, — -Sitote  Depriving  Itself  of  Right  to  Bhi- 
ercise. — A  State  can  not  deprive  itself  of  the  right  to  exercise  the  police 
power,  and  such  an  attempt,  if  made,  is  only  a  mere  license,  which  may 
be  revoked. 

From  the  Marion  Superior  Court. 

H.  H.  Poppkton^  A.  C.  Harris,  W.  H.  Calkins  and  J.  T, 
Dye,  for  appellants. 

B.  Harrison,  W.  H.  H.  Miller  and  J,  B.  Elam  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellee,  in  the 
Marion  Superior  Courts  against  the  appellant,  to  recover 
damages  occasioned  by  a  personal  injury. 

The  injury  on  account  of  which  damages  are  claimed  oc- 
curred in  the  city  of  Indianapolis  at  a  point  where  the  ap- 
pellant's railroad  tracks  cross  Ohio  street.  The  complaint 
alleges  substantially,  among  other  things^    that   the  train 
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'which  inflicted  the  injury  for  which  suit  was  brought  was 
negligently  run  at  a  high  and  dangerous  rate  of  speed  in 
violation  of  a  city  ordinance^  and  without  ringing  the  belL 
It  also  contains  the  usual  allegation  that  the  appellee  was 
without  fault  or  negligence  on  her  part. 

A  trial  of  the  cause,  at  special  term  of  the  superior  courts 
resulted  in  a  verdict  for  appellee,  upon  which  the  court  ren- 
dered judgment  over  a  motion  for  a  new  trial.  Upon  appeal 
to  the  general  term  the  judgment  at  special  term  was  affirmed, 
from  which  this  appeal  is  prosecuted. 

It  is  insisted  here  that  the  judgment  of  the  superior  court 
should  be  reversed^  because : 

First  The  undisputed  facts  in  the  case  do  not  prove  that 
the  appellee  was  without  negligence  on  her  part. 

Second.  The  instructions  given  by  the  court  do  not  state 
the  law  of  the  case  properly  or  correctly. 

Third.  The  court  erred  in  refusing  to  permit  the  appel- 
lant to  prove  that  the  ordinance  of  the  city  of  Indianapolis 
regulating  the  speed  of  trains  within  the  corporate  limits  of 
the  city  was  unreasonable  and  void. 

The  facts  in  the  case  necessary  to  understand  the  ques- 
tions presented  for  our  decision,  are  substantially  as  follows: 
Ohio  street,  in  the  city  of  Indianapolis,  runs  east  and  west,  is 
sixty  feet  wide,  and  at  the  point  where  the  accident  in  question 
occurred,  has  an  improved  roadway  in  the  center,  and  side- 
walks on  either  side.  It  is  much  travelled,  both  by  persons 
on  foot  and  in  vehicles.  The  appellant's  railroad  crosses  it 
at  an  acute  angle,  its  course  being  from  northeast  to  south- 
west. North  of  Ohio  street  the  railway  track  curves  toward 
the  north,  there  being  two  or  more  curves,  varying  in  degree, 
until  it  finally  takes  an  almost  due  north  course  until  it 
reaches  what  is  known  as  the  Massachusetts  avenue  station. 
Southwest  of  the  Ohio  street  crossing,  and  in  the  direction 
of  the  Union  station^  the  railway  track  curves  towards  the 
west  until  it  attains  an  almost  due  west  course  at  the  station. 

Very  much  of  this  curvature  occurs  in  the  immediate  vi« 
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einity  of  the  Ohio  street  crossing.  At  the  point  where  the 
accident  occurred  there  are  four  railway  tracks  crossing  Ohio 
street,  near  together,  and  substantially  parallel  with  each  other. 
In  travelling  west  on  Ohio  street  the  first  track  reached  at 
the  crossing  is  known  as  the  Indianapolis,  Bloomington  and 
Western  Railway  track.  This  track,  at  the  time  of  the  ac- 
cident, was  owned  and  used  exclusively  by  the  Indianapolis, 
Bloomington  and  Western  Railway  Company.  The  track 
immediately  west  of  this  was  used  by  the  appellant  and 
other  railroad  companies,  and  was  known  as  the  *'  down 
main,"  being  the  main  track  by  which  trains  passed  from 
Massachusetts  avenue  station  to  the  Union  station.  The  track 
next  immediately  west  was  called  the  **  up  main,"  being 
used  by  the  appellant,  and  other  railroad  companies,  in  run- 
ning trains  from  the  Union  station  to  Massachusetts  avenue 
station.  The  next  was  a  siding  owned  by  the  appellant  and 
constituted  the  westerly  track  of  the  group. 

Just  south  of  Ohio  street  is  a  short  siding  connecting  the 
"up  main"  with  the  "down  main."  A  short  distance  east 
of  this  group  of  tracks  a  small  stream,  known  as  Pogue's 
Run,  crosses  Ohio  street,  and  for  some  distance  northeast  of 
the  street  the  general  course  of  the  stream  is  parallel  with 
the  railroad  above  described  and  not  far  from  it.  On  this 
side  the  railroad  tracks  there  are  but  few  buildings  near 
them.  In  walking  west  on  Ohio  street,  when  at  a  point 
near  the  bridge  over  Pogue's  Run,  the  traveller  has  a  com- 
paratively unobstructed  view  of  the  railroad  tracks  to  the 
northwest.  The  view  in  this  direction,  after  passing  a  struct- 
ure known  as  Branham's  coal  yard,  near  Pogue's  Run 
bridge,  has  no  obstruction  until  after  the  tracks  are  passed. 
At  the  time  of  the  accident  the  south  side  of  Ohio  street,  as 
well  as  the  whole  region  between  the  railroad  tracks  and 
Pogue^s  Run,  in  the  direction  of  the  Union  station,  was  well 
covered  with  buildings  and  other  structures.  On  the  south 
side  of  this  street,  and  abutting  immediately  upon  it,  there 
was  a  large  lumber  yard  enclosed   by  a  high  tight  fence. 
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which,  with  other  structures^  occupied  the  space  west  of  Pine 
street,  ruDoing  north  and  south  to  a  point  about  eight  feet 
east  of  the  I.,  B.  <&  W.  track. 

At  the  time  of  injury  of  which  complaint  is  made,  the 
appellee  was  about  forty  years  of  age,  in  good  health,  with 
the  senses  of  sight  and  hearing  unimpaired.  On  the  morn- 
ing of  the  13th  day  of  April,  1886,  about  7  o'clock,  she 
started  from  her  home,  east  of  the  Ohio  street  crossing,  to 
Market,  and  walked  west  on  the  south  side  of  Ohio  street  at 
a  moderate  gait.  The  morning  was  bright  and  no  wind  was 
blowing. 

As  she  approached  the  railway  crossing  a  freight  train, 
composed  of  from  ten  to  fifteen  cars,  with  engine  and  ca- 
boose attached,  was  moving  north  on  the  '^  up  main ''  at  the 
speed  of  about  four  miles  an  hour,  the  rear  of  the  train  be- 
ing near  the  crossing  at  the  time  she  reached  it.  The  train 
was  making  the  noise  usually  made  by  moving  trains,  the 
engine  was  ringing  the  bell  and  the  steam  was  escaping  from 
the  dome.  The  noise  made  by  this  train  was  such  as  ren- 
dered it  difficult,  if  not  impossible,  to  hear  or  to  distinguish 
the  noise  of  other  approaching  trains.  The  appellant,  when 
eighty  or  ninety  feet  east  of  the  "down  main,"  could  see 
north  up  the  track  a  distance  of  eight  hundred  feet.  At 
that  point  she  looked  and  saw  no  approaching  train.  When 
at  the  east  side  of  the  first  track,  which  is  thirty-seven  feet 
west  of  the  "  down  main,*'  she  was  able  to  see  north 
up  the  track  for  a  distance  of  four  hundred  feet.  She 
again  looked  and  saw  no  approaching  train.  She  then 
crossed  the  first  track  and  turned  her  attention  to  the  south- 
west to  look  for  approaching  trains  from  that  direction,  but 
as  she  attempted  to  cross  the  "  down  main  "  one  of  the  ap- 
pellant's engines,  approaching  from  the  north,  struck  her, 
inflicting  serious  injuries. 

The  engine  which  collided  with  her  was  drawing  a  passen- 
ger train,  and  was  running  at  the  speed  of  eighteen  or  twenty 
miles  an  hour  on  the  "  down  main/'  and  was  not  ringing  the 
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bell.  At  the  time  of  the  accident  there  was  an  ordinance  of 
the  city  of  Indianapolis,  in  force^  which  prohibited  the  run* 
ning  of  engines,  within  the  corporate  limits  of  the  city,  at  a 
greater  rate  of  speed  than  four  miles  an  hour. 

The  appellee  was  familiar  with  the  crossing,  having  passed 
over  it  frequently. 

It  is  contended  by  the  appellant  that  these  facts  and  cir- 
cumstances make  a  case  in  which  the  court  is  bound  to  ad- 
judge, as  matter  of  law,  that  the  appellee  was  guilty  of  such 
contributory  negligence  as  precludes  her  from  recovering  in 
this  action,  while  on  the  other  hand  it  is  contended  by  the 
appellee  that  they  make  a  case  where  the  question  of  con- 
tributory negligence  should  be  left  to  the  jury,  under  proper 
instructions  from  the  court. 

It  is  not  disputed  or   denied    that  the   facts  make  such  a 
case  of  negligence  on  the  part  of  the  appellant's  employees  as 
renders  the  appellant   liable  for  the  injury  to  the  appellee 
for  which  she  sues,  provided  she  was  not  guilty  of  any  neg- 
ligence which  contributed  to  the  injury. 

The  duty  of  a  traveller  approaching  a  point  on  a  public 
highway  where  a  railroad  track  is  crossed  upon  the  same  level, 
has  been  so  often  declared  by  the  courts  in  adjudicated  cases 
and  is  so  well  settled  and  understood  by  the  profession,  that 
it  needs  no  further  elaboration.  All  that  is  necessary  to  do  - 
here  is  to  refer  to  some  of  the  cases  in  which  that  duty  is  dis- 
cussed and  defined,  and  by  so  doing  avoid  encumbering  this 
opinion  with  useless  repetition  :  Ohio,  etc,,  R»  W.  Go,  v. 
HUlf  117  Ind.  56  ;  Baltimore,  etc.,  jB.  R.  Co.  v.  Walbom, 
127  Ind.  142  ;  Mann  v.  BeltR.  R.,  etc.,  Co.,  128  Ind.;i38. 

Where  one  approaching  a  railroad  crossing  of  the  kind 
above  indicated  is  injured,  and  the  facts  and  circumstances 
are  not  controverted,  and  the  inferences  from  such  facts  and 
circumstances  are  unequivocal,  and  can  lead  to  but  one  con- 
clusion, the  court  will  declare,  as  matter  of  law,  whether  the 
party  injured  was,  or  was  not,  guilty  of  contributory  negli- 
gence ;  but,  in  practice,  it  often  occurs  that  the  facts  and 
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circumstances  sarroundiog  a  particular  case  are  such  as  to 
warrant  different  inferences,  so  that  one  impartial  sensible 
man  may  draw  the  inference  and  conclusion  that  the  injured 
party  was  guilty  of  negligence,  while  another  man  equally 
impartial  and  sensible  might  draw  a  different  conclusion ; 
and  in  such  cases  the  courts  will  not  adjudge  the  question  of 
negligence,  but  will  leave  it  to  the  jury,  under  proper  in- 
structions. Baltimore,  etc.,  R,  R.  Go.  v.  WcUborrif  9upra; 
Mann  v.  Belt  R.  22.,  etc..  Go.,  supra. 

The  question  with  which  we  are  confronted  is  as  to  which 
of  these  classes  the  case  under  consideration  belongs. 

It  can  not  be  said  that  the  appellee  exercised  no  care  to 
avoid  the  collision  described  in  the  complaint.  It  is  evident 
from  the  facts  and  circumstances  above  set  forth  that  very 
few  seconds  intervened  between  the  time  she  looked  north  for 
approaching  trains  and  the  time  at  which  she  was  struck.  Of 
course,  it  was  her  duty  to  look  south  as  well  as  north,  and 
while  doing  so  and  attempting  to  cross  the  tracks  she  was 
struck  by  an  engine  approaching  from  the  north  which  was 
not  in  sight  a  few  seconds  before.  Had  the  engine  which 
collided  with  her  been  run  at  the  speed  fixed  by  the  city  or- 
dinance above  mentioned,  it  is  quite  probable  that  she  would 
have  crossed  the  appellant's  railroad  tracks  in  safety. 

While  the  general  rule  is  that  trains  may  be  run  at  a  very 
high  rate  of  speed  without  the  imputation  of  negligence,  it 
must  be  apparent  to  every  one,  upon  a  mementos  reflection, 
that  populous  cities  constitute  an  exception  to  the  rule,  by 
reason  of  the  great  danger  to  life  and  limb.  Philadelphia^ 
etc.,  R.  R.  Co.  V.  Long,  75  Pa.  St.  257 ;  Wharton  Negligence, 
section  803  ;  Loucks  v.  Ghicago,  etc.,  R.  R.  Co.,  31  Minn.  626. 

In  the  absence  of  some  evidence  to  the  contrary,  we  think 
the  appellee  had  the  right  to  presume  that  the  appellant 
would  obey  the  city  ordinance  and  would  not  run  its  ti-ains 
at  a  greater  rate  of  speed  than  four  miles  an  hour  at  the  point 
where  the  injury  occurred,  and  while  the  wrongful  conduct 
of  the  appellant  in  this  regard  would  not  excuse  her  from 
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the  exercise  of  reasonable  care,  yet  in  determining  whether 
she  did  use  such  care  her  conduct  is  to  be  judged  in  the  light 
of  such  presumption.  If  when  she  looked  to  the  north  four 
hundred  feet  and  saw  no  train,  she  knew  that  she  could  cross 
the  tracks  in  safety  before  a  train  running  at  the  speed  fixed 
by  the  city  ordinance  could  reach  her  from  that  direction^  it 
would  be  a  harsh  rule  which  would  adjudge  her  guilty  of 
negligence  because  she  was  struck  by  a  train  moving  nearly 
five  times  as  fast  as  the  speed  fixed  by  the  ordinances  of  the 
city,  which  she  had  a  right  to  presume  the  appellant  would 
obey.  Chdcago,  etc.^  i2.  i2.  Coo  v.  Boggs,  101  Ind.  522 ;  Pitts^ 
burghj  etc.,  R.  W.  Co.  v.  Yundt,  78  Ind.  373 ;  Ohio,  etc.,  R. 
W.  Go.  v.  Cdllam,  73  Ind.  261 ;  Pittsburgh,  etc.,  R.  W.  Oo. 
V.  Martin,  82  Ind;  476 ;  Pennsylvania  B.  R.  Co.  v.  Ogier, 
35  Pa.  St.  60;  Kennayde  v.  Pacific  R.  R.  Co.,  45  Mo* 
261;  Tabor  v.  Miastmri,  etc.,  R.  R.  Co.,  ^46  Mo.  353; 
Chaffee  v.  Boston,  etc.,  R.  R.  Co.,  104  Mass.  108  ;  French  v. 
Taunton,  ete.,R.  R.  Co.,  116  Mass.  537;  Howland  v.  Union 
St.  R.  W.  Co.,  22  N.  E.  Rep.  434 ;  Piper  v.  Chicago,  etc.,  R. 
W.  Co.,  77  Wis.  247 ;  Laverenz  v.  Chicago,  etc.,  R.  R.  Co., 
56  Iowa,  689;  Schmidt  v.  Burlington,  etc.,  R.  W.  Co.,  75 
Iowa,  606. 

In  our  opinion  the  decided  weight  of  authority  is  that  un- 
der the  facts  and  circumstances  in  this  case  the  question  of 
contributory  negligence  was  a  question  for  the  jury  under 
pro|>er  instructions  from  the  court.  Baltimore,  etc.,  R.  R. 
Co.  V.  Waibom,  supra ;  Ernst  v.  Hudson,  etc.,  Co.,  35  N.  Y.  68; 
Oreany  v.  Long  Island  R.  R.  Co.,  101  N.  Y.  419 ;  McKee  v. 
Bidwdl,  74  Pa.  St.  218  ;  Detroit,  etc.,  R.  R.  Co.  v.  Van  Steinr 
berg,  17  Mich.  99 ;  Ireland  v.  Oswego,  etc.,  Co.,  13  N.  Y. 
533 ;  Central  R.  R.  Oo.  v.  iloore,  24  N.  J.  L.  824 ;  Barbe  v. 
Bassett,  29  N.  W.  Rep.  198 ;  Chicago,  etc.;  R.  R.  Co.  v. 
O'Conner,  119  III.  586;  2  Thompson  Trials,  section  1663; 
City,  etc.,  V.  Boeckling,  122  Ind.  39. 

The  instructions  in  this  cause  are  full,  covering  every  phase 
Vol.  131.— 28 
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of  the  case,  and  bear  evidence  of  careful  study  and  prepara- 
tion. They  cover  all  the  instructions  asked  by  the  appel- 
lant, in  so  far  as  the  instructions  asked  contain  a  correct 
statement  of  the  law.  Some  of  the  instructions  asked,  as 
well  as  some  of  those  given  by  the  court,  however,  require  a 
more  particular  notice  in  this  opinion. 

The  appellant,  in  several  instructions,  asked  the  court  to 
instruct  the  jury,  in  effect,  that  if  the  appellant  did  not  look 
for  approaching  trains  when  she  was  within  ninety  feet  of  the 
track  upon  which  she  was  injured,  or  within  thirty-seven  feet 
or  twenty-five  feet,  or  just  before  she  entered  upon  the  track, 
she  was  guilty  of  contributory  negligence,  and  could  not  re- 
cover. The  court  refused  to  give  these  instructions,  and  in- 
structed the  jury  as  follows  :  ^'  I  can  not  say,  as  a  matter 
of  law  in  this  case,  at  what  particular  place  or  distance  from 
the  said  railroSid  track,  or  at  what  point  it  was  her  duty  to 
look  either  way,  or  to  listen  ;  but  it  would  not  be  sufficient 
to  look  and  listen  only  away  from  the  presence  of  danger,  but 
before  placing  herself  in  peril  she  was  bound  to  listen  and  look 
for  comingtrains  of  cars,  that  might  come  from  either  way; 
and  if  she  did  not  so  look  and  listen,  and  if  doing  so  would  have 
been  available  for  safety,  or  if  she  was  not  otherwise  in  the 
exercise  of  ordinary  care,  as  I  have  defined  it  to  be,  she  can 
not  recover  in  this  action,^'  etc. 

In  this  ruling  we  are  of  the  opinion  the  court  did  not  err. 
Under  the  facts  and  circumstances  in  this  case  we  do  not 
think  any  exact  point  could  be  fixed,  as  the  point  of  danger 
at  which  the  appellee  was  bound  to  look  and  listen.  If  she 
failed  to  look  at  the  distance  of  ninetv  feet  from  the  track, 
but  did  look  at  the  distance  of  eighty-nine  feet,  or  if  she 
failed  to  look  at  a  distance  of  thirtv-seven  feet  from  the 
track,  but  did  Took  at  a  distance  of  thirty-five  feet,  or  if  she 
looked  when  within  five  feet  of  the  track  and  saw  no  ap- 
proaching train,  but  did  not  look  at  the  moment  she  was 
stepping  upon  the  track,  we  do  not  think  it  could  be  plausi- 
bly contended  that  she  was  guilty  of  contributory  negligence 
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because  she  did  not  look  at  the  precise  points  indicated  in 
the  instructions  asked.  What  the  law  requires,  and  all  it 
does  require,  is,  that  a  person  approaching  a  railroad  cross- 
ing upon  a  public  highway  shall  use  ordinary  care  to  avoid 
injury.  As  to  what  constitutes  ordinary  care  in  such  cases, 
as  we  have  already  said,  is  fully  defined  and  settled  by  the 
authorities  to  which  we  have  referred. 

The  appellant  also  complains  that  the  court,  in  its  instruc- 
tion to  the  jury,  upon  the  subject  of  the  duty  of  the  appel- 
lee in  approaching  the  crossing  at  which  she  was  injured, 
was  not  sufficiently  specific,  and  should  have  employed  the 
terms  used  in  the  instructions  asked  by  the  appellant.  We 
do  not  think  this  objection  is  well  taken.  It  is  well  settled 
that  if  the  substance  of  an  instruction  asked  is  given  by  the 
court,  of  its  own  motion,  in  its  own  language,  there  is  no 
available  error  in  refusing  to  give  the  instruction  as  asked. 
Tovm  of  Martinsville  v.  Shirley,  84  Ind.  546 ;  Everson  v.  iSrf- 
ler,  105  Ind.  266 ;  Sherman  v.  Hogland,  73  Ind.  472. 

We  have  carefully  examined  all  the  instructions  given  by 
the  court,  in  this  case,  as  well  as  all  those  asked  by  the  ap- 
pellant and  refused  by  the  court,  and  we  do  not  think  there 
was  any  error  committed  in  giving  or  refusing  instructions.. 

On  the  trial  of  ihe  cause  the  appellee  introduced  in  evi- 
dence an  ordinance  of  the  city  of  Indianapolis  limiting  the 
speed  of  engines  and  trains  within  the  corporate  limits  of 
this  city  to  four  miles  an  hour. 

The  appellant  offered  to  prove: 

First.  That  four  miles  an  hour  was  an  unreasonable  rate 
of  speed  at  the  place  where  the  accident  occurred,  and  that 
the  ordinance  was  for  that  reason  void. 

Second.  That  by  the  terms  of  the  appellant's  charter  it  was 
not  subject  to  the  restrictions  imposed  by  the  ordinance,  the 
charter  giving  the  appellant  the  power  to  regulate  the  time 
and  manner  which  cars  and  railroad  vehicles  travel  and 
property  should  pass  over  its  road. 

Third.    That  by  common  consent  the  officers  and  citizens 


436  SUPREME  COURT  OF  INDIANA, 

Cleyelandy  Cincinnati,  C!olunibu8  and  Indianapolis  R'y  Ck>.  v.  Harrington. 


of  the  city  of  IndiaDapolis  had  never  enforced  the  ordinance, 
although  the  same  bad  been  frequently  violated,  and  that  by 
reason  of  that  fact  the  ordinance  had  lapsed  by  common 
consent,  and  had  become  obsolete. 

The  case  of  Goal-Float  v.  City  of  Jeffersonvillcj  112  Ind.  15, 
we  think  is  decisive  of  the  first  question  presented.  The  or- 
dinance in  question  was  passed  in  the  ye^r  1866.  There  was 
a  statute  in  force,  at  the  time,  which  expressly  conferred  the 
power  to  pass  such  an  ordinance.     1  G.  <&  H.  226. 

In  the  case  above  referred  to  it  was  said  by  this  conrt: 
**  The  power  of  a  court  to  declare  an  ordinance  unrea>8onable, 
and,  therefore,  void,  is  practically  restricted  to  cases  in  which 
the  Legislature  has  enacted  nothing  on  the  subject-matter 
of  the  ordinance,  and,  consequently,  to  cases  in  which  the 
ordinance  was  pas^d  under  the  supposed  incidental  power 
of  the  corporation  merely." 

As  this  ordinance  was  enacted  by  express  statutory  au- 
thority, the  court  did  not  err  in  taking  it  as  the  standard  of 
duty  by  which  the  appellant  was  bound,  and  in  refusing  to 
hear  evidence  that  it  was  unreasonable. 

The  State  could  not  deprive  itself  of  the  right  to  exercise 
the  police  power  by  granting  to  the  appellant  the  right  to 
regulate  the  speed  of  trains.  Such  a  grant,  even  if  it  could 
be  construed  as  contended  here,  would  amount  to  a  mere 
license,  which  might  be  revoked  at  the  will  of  the  Legis- 
lature.    State  V.  Woodward f  89  Ind.  110. 

The  police  pDwer  of  a  State  can  not  be  alienated  even  by 
an  express  grant  upon  a  valuable  consideration.  Cooley  Con- 
stitutional Limitations,  340 ;  Thorpe  v.  Rutland,  etc.,  i2.  R. 
Co.,  27  Vt.  140. 

The  ordinance  now  under  consideration  is  a  police  regula- 
tion, authorized  by  an  act  of  the  Legislature,  designed  to 
protect  the  people  of  the  city  of  Indianapolis  against  the 
dangers  incident  to  the  rapid  movement  of  engines  and  trains 
through  thickly  populated  localities,  and  is  binding  upon  the 
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appellant  as  well  as  other  railroad  companies  which  have 
tracks  within  the  corporate  limits  of  the  city. 

The  fact  that  the  appellant  and  others  had  not  been  pros- 
ecated  for  repeated  violations  of  this  ordinance  would  not^  in 
our  opinion,  tend  to  prove  that  it  had  been  abandoned.  Such 
proof  might  tend  to  show  that  those  charged  with  the  en- 
forcement of  the  ordinances  of  the  city  had  been  derelict  in 
their  duty,  but  that  could  not  deprive  any  citizen  who  de- 
sired to  do  so  from  the  right  of  availing  himself  of  its  pro- 
visions when  occasion  should  require  it. 

After  a  careful  consideration  of  all  the  matters  complained 
of,  we  are  of  the  opinion  that  there  is  no  error  in  the  record 
before  us  for  which  the  judgment  should  be  reversed. 

Judgment  affirmed. 
Filed  Feb.  16, 1892;  petition  lor  a  rehearing  overmled  April  29, 1892. 


No.  15,748. 

Price  r.  Bayless. 

In jrNcnoN. —  lUstrmning  Order  Issued  by  Judge  Ahsent  from  State. —  A 
judge  of  this  State  can  not  sit  in  chambers  in  the  State  of  Michigan, 
and  issue  a  valid  restraining  order.  Where  an  appeal,  however,  was 
not  taken  nntil  after  a  trial  of  the  cause  on  its  merits,  and  a  final  judg- 
ment in  the  appellee's  favor  which  vacated  the  temporary  injunction, 
the  error,  though  properly  saved  by  the  appellant,  was  not  an  availa^ 
ble  error. 

Easembnt. — Pleading. — Description  of  Land, — Exhibits. — In  a  suit  to  €»- 
tablish  a  right  to  the  easement  of  a  right  of  way  across  certain  lands, 
the  complaint  is  defective  if  it  does  not  contain  a  description  of  the 
land  over  which  the  easement  is  claimed.  Reference  can  not  be  had 
to  exhibits  filed  with  the  complaint  to  make  good  such  an  omission^ 
such  exhibits  being  in  no  sense  copies  of  the  writing  forming  the  basis 
of  the  pleading.  . 

From  the  Wells  Circuit  Court. 

E.  R.  Wilson  and  J,  J.  Todd,  for  appellant. 
A,  If.  Martin  and  E,  G.  Vaughny  for  appellee. 
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MoBride^  J. — The  appellee^  by  this  suit,  sought  to  estab- 
lish his  right  to  the  easement  of  a  right  of  way  across  cer- 
tain lands  of  the  appellant,  and  to  enjoin  the  appellant  from 
obstructing  it,  or  in  any  manner  interfering  with  its  free  use. 

The  first  proposition  discussed  by  counsel  for  the  appel- 
lant relates  to  alleged  error  of  the  judge  of  the  Wells  Circuit 
Court  in  granting  a  temporary  injunction  while  absent  from 
the  State,  at  Petoskey,  in  the  State  of  Michigan,  and  in  over- 
ruling a  motion  by  the  appellant  to  dissolve  the  same. 

This  action  was  unquestionably  erroneous.  His  authority 
as  judge  was  conferred  alone  by  the  constitution  and  laws  of 
this  State.  Our  laws  have  no  extra-territorial  operation. 
When  the  judge  passed  the  boundaries  of  the  State  the 
power  to  exeroise  judicial  functions  did  not  follow  him.  He 
could  not,  as  judge,  sit  in  chambers  in  the  State  of  Michi- 
gan, and  issue  a  valid  restraining  order.  The  error,  how- 
ever, while  properly  saved  by  exception,  and  by  bill  of  ex- 
ceptions, and  fully  discussed,  can  not  avail  the  appellant.  If 
he  had  appealed  from  that  ruling  a  reversal  would  have  been 
inevitable. 

The  appeal,  however,  was  not  taken  until  after  a  trial  of 
the  cause  on  its  merits,  and  a  final  judgment  in  the  appel- 
lee's favor,  which  vacated  the  temporary  injunction.  The 
error  had  thus  become  harmless.  Boards  etc,,  v.  MarMe, 
46  Ind.  96. 

The  appellant  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  overruled,  and  this  ruling  is  as- 
signed as  error.  It  is  difficult  to  determine  from  the  aver- 
ments of  the  complaint  whether  the  right  claimed  is  an  ease- 
ment acquired  by  prescription  or  a  way  by  necessity.  It  is, 
not,  however,  necessary  that  we  resolve  this  doubt,  although 
in  argument  counsel  for  the  appellee  insist  that  the  theory 
of  the  complaint  is  that  the  appellee  is  entitled  to  a  way  by 
necessity.  It  is  also  evident  that  the  court  below  thus  con- 
strued it.     It  contains  no  description  of  the  land  over  which 
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the  easement  is  claimed. '  This  omission  is  sought  to  be 
cured  by  reference  to  certain  so-called  exhibits  which  the 
pleader  asks  to  have  considered  si/s  parts  of  the  complaint. 

There  is  no  warrant  for  this  practice.  A  copy  of  a  writing 
upon  which  a  pleading  is  in  whole  or  in  part  founded^  may 
be  attached  to  or  may  accompany  it,  and  by  appropriate  ref- 
erence be  incorporated  into  and  made  a  part  of  it.  To  make 
the  complaint  good  in  the  case  at  bar  it  was  necessary  that 
it  contain  a  description  of  the  land  over  which  the  easement 
was  claimed.  The  descriptions  of  the  several  tracts  of  land 
contained  in  the  three  so-called  exhibits  were  in  no  sense 
copies  of  writings  forming  the  basis  of  the  pleading,  but 
were  statements  of  material  and  necessary  facts  omitted  from 
the  complaint  and  sought  to  be  supplied  in  this  way.  The 
exhibits  form  no  part  of  the  complaint,  and  can  not  be  con- 
sidered for  any  purpose.  Armstrong  v.  Farmers^  Bank^ 
etc.,  130  Ind.  508,  and  cases  there  cited.  The  court  erred  in 
overruling  the  demurrer  to  the  complaint.  Several  other 
questions  are  discussed,  but  in  the  condition  of  the  record 
they  need  not  be  decided. 

Judgment  reversed  with  costs,  with  instructions  to  the 

Circuit  Court  to  grant  a  new  trial  and  sustain  the  demurrer 

to  the  amended  complaint. 
Filed  April  30,  1892. 


^- 


No.  16,404. 

CuBBT  «.  The  State,  for  Use  op  Rhine,  Drainage 

COMMISSIONEB. 

NonCB.— riS^J^fciency  of  Proof  of  Publication. — The  proof  of  publication  is 
sufficient  when  the  affidavit  of  the  publisher  of  the  newspaper  in  which 
the  notice  was  published  states  that  "the  notice  was  duly  published  in 
said  paper  for  three  weeks  consecutively,  the  first  of  which  publications 
was  on  the  11th  of  September,  1890,  and  the  last  on  the  25th  day  of 
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September,  1890.  The  reasonable  and  fair  construction  of  the  affidavit 
is  that  the  fiHt  and  third  publications  were  on  the  first  and  last  days 
mentioned,  and  the  second  on  an  intervening  day. 

From  the  Blackford  Circuit  Court. 

-R.  8.  Oregory,  A.  C,  Silverburg  and  /.  N.  Templer,  for 
appellant. 

W.  H.  GarroUj  O.  Dean,  B.  O.  Shinn  and  E.  Pierce,  for 
appellee. 

Elliott^  C.  J. — The  appellant  entered  a  special  appear- 
ance and  moved  to  quash  *'  the  proof  of  publication.^'  As- 
suming that  the  motion  properly  presents  the  proposition 
argued  by  counsel,  which  is  that  the  notice  was  not  pub- 
lished the  requisite  length  of  time,  we  shall  consider  and 
decide  the  question  argued,  but  in  doing  this  we  do  not 
mean  to  be  understood  as  deciding  that  it  is  well  presented. 
The  affidavit  of  the  publisher  of  the  newspaper  in  which  the 
notice  was  published  states  that  **  the  notice  was  duly  pub- 
lished  in  said  paper  for  three  weeks  consecutively,  the  first 
of  which  publications  was  on  the  11th  day  of  September, 
1890,  and  the  last  on  the  25th  day  of  September,  1890.'^ 
The  statement  of  the  publisher  that  the  notice  was  published 
three  weeks  consecutively,  repels  the  assumption  that  there 
were  but  two  insertions  of  the  notice  in  the  newspaper.  The 
reasonable  and  fair  construction  of  the  affidavit  is  that 
the  first  publication  was  on  the  day  first  named,  the  third 
publication  on  the  day  last  named,  and  the  second  on  a  day 
intervening  between  the  first  and  last  dates  named  in  the 
affidavit.  The  decisions  require  this  construction  and  sus- 
tain the  sufficiency  of  the  notice.  Security  Co,,  eto,,  v.  Ar^ 
buckle,  123  Ind.  518 ;  Horn  v.  Indianapolis  Nat'l  Bank,  125 
Ind.  381. 

The  other  questions  in  the  case  are  fully  disposed  of  by  the 
decision  in  the  case  of  i2ac^  v.  State,  etc,,  ante,  p. 393. 

Judgment  affirmed. 

Filed  April  30,  1S92. 
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f    No.  16,766. 

Smith  et  al.  v.  The  State,  for  Use  op  Dowell, 

Drainage  Commissioner. 

Dbainage. —  Who  May  Sue  on  AsaeitmenU. — A  commissioner  of  drain- 
age, in  charge  of  the  construction  of  a  ditch,  may  sue  for  and  collect  so 
much  of  the  assesment  made  for  the  construction  of  such  ditch  before 
the  same  was  referred  to  him  as  may  be  necessary  to  its  construction, 
and  he  is  not  restricted  to  the  assessment  made  by  himself. 

Prom  the  Grant  Circuit  Coort. 

O.  W.  Harvey  and  A.  DeWolf^  for  appellants. 
W,  H,  Carroll  and  O,  Dean^  for  appellee. 

Miller,  J. — This  was  an  action  hy  the  appellee  against 
the  appellants  to  collect  an  assessment  for  the  construction 
of  a  public  drain. 

The  petition  for  the  drain  was  filed  April  29th,  1884, 
while  the  act  of  March  8th,  1883,  was  in  force;  and  on«the 
19th  day  of  June,  1885,  the  work  was  ordered,  and  the  ap- 
pellee, as  drainage  commissioner,  was  charged  with  its  con- 
struction. 

As  the  proceedings  for  the  construction  of  this  drain  were 
pending,  when  the  act  of  April  6th,  1885,  went  into  effect, 
they  were  within  the  saving  clause  of  the  repealing  section 
of  that  act.  Elliott's  Snpp.,  section  1196,  and  the  act  of 
1883,  governs  the  construction  of  the  drain  and  collection 
of  the  assessment.  Claybaugh  v.  Baltimore,  etc.,  R.  W.  Cb., 
108  Ind.  262;  Dunkle  v.  Herron,  115  Ind.  470;  Oeiger  v. 
Bradley f  117  Ind.  120;  Bohr  v.  Neuenschwander,  120  Ind. 
449. 

The  appellants  demurred  to  the  complaint,  their  demurrer 
was  overruled,  and  an  answer  filed. 

The  cause  was  tried  by  the  court,  and  a  finding  and  judg- 
ment rendered  in  favor  of  the  appellee. 

The  sufficiency  of  the  complaint  is  the  only  question  in 
the  case. 


442  SUPREME  CX)URT  OF  INDIANA, 

Smith  et  aL  v.  The  State,  for  Use  of  Dowel],  Drainage  Commissioner. 

Two  objections  are  urged  to  the  complaint : 

1st.  That  DO  copy  of  the  report  of  the  commissioners 
making  the  assessment  was  filed  with  the  complaint. 

In  the  form  in  which  the  transcript  was  originally  certi- 
fied to  this  court  the  complaint  appeared  to  be  defective  in 
this  respect>  but  since  that  time  the  clerk  of  the  circuit  court 
has^  in  obedience  to  a  certiorari,  certified  up  a  copy  of  the 
assessment  which  was  properly  made  a  part  of  the  complaint, 

2d.  That  section  4  of  the  drainage  act  of  1883^  Elliott's 
Supp.,  section  1178^  provides  that  a  drainage  commissioner 
may^  if  he  so  determine,  ^^  bring  suit  in  the  name  of  the 
State  of  Indiana,  for  his  use  as  commissioner  of  drainage,  in 
any  court  of  competent  jurisdiction,  to  enforce  a  lien  upon 
any  tract  or  tracts  of  laud  for  the  amount  so  assessed  by  him" 

But  that  the  assessment  which  creates  the  lien  upon  the 
land  is  the  assessment  made  by  the  commissioners  of  drainage, 
as  approved  or  confirmed  by  the  court,  and  that  this  act  does 
not  authorize  the  commissioner  in  charge  of  the  work  to  sue 
for  the  collection  of  an  assessment  made  by  them. 

The  argument  made  by  the  appellants  is,  in  brief,  that 
the  provision  allowing  commissioner  of  drainage  to  bring  suit 
was  enacted  as  a  part  of  a  previous  act,  which  made  it  his 
duty  to  make  the  assessment  which  created  the  lien ;  and 
that  the  authority  to  make  the  assessment  having  been  trans- 
ferred from  him  to  the  commissioners,  this  provision,  asreen- 
acted,  is  without  force. 

Such  construction  should,  if  possible,  be  given  a  statute  as 
will  give  force  and  effect  to  all  its  provisions,  and  bring  each 
part  into  harmony  with  the  other  portions  of  the  act. 

We  are  of  the  opinion  that  this  act  is  readily  susceptible 
of  such  construction. 

Two  assessments  are  spoken  of  in  the  act  of  1883,  one 
made  by  the  commissioners  of  drainage  as  a  body.  This  is 
the  assessment  spoken  of  in  sections  1176,  1177  and  1179, 
which  fixes  the  maximum  amount  that  can  be  collected  of 
each   land-owner   for   the   construction  of  the  drain ;  and 
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which,  when  confirmed  by  the  court,  constitutes  the  lien  upon 
the  lands  assessed. 

But  it  is  evident  that  the  Legislature  contemplated  the 
possibility  that  it  might  not  require  the  collection  of  the 
whole  assessment  to  pay  for  the  construction  of  a  drain,  dam- 
ages and  incidental  expenses.  It  was  consequently  provided^ 
in  section  1178,  that  the  commissioner  of  drainage,  in  charge 
of  the  execution  of  the  work,  should  assess,  from  time  to 
time,  upon  the  lands  benefited,  ratably,  ^'  upon  the  amount 
of  benefits  as  adjudged  by  the  court,^^  such  sums  of  money 
as  may  be  necessary  therefor,  not  exceeding  the  whole  ben- 
efits so  adjudged  upon  any  one  tract,  and  require  the  same 
to  be  paid  in  instalments. 

In  a  subsequent  part  of  this  same  section  is  found  the  pro- 
visions which  authorize  the  commissioner  of  drainage  to 
bring  suit  for  the  amount  so  assessed  by  him. 

It  is  quite  evident  that  authority  was  given  the  commis- 
sioner of  drainage  to  sue  for  only  so  much  of  the  original 
assessment  as  he  deemed  necessary  to  complete  the  work  and 
pay  the  costs  and  incidental  expenses.  This  construction  is. 
the  one  adopted  by  the  appellees,  and  the  complaint  shows 
that  both  assessments  were  made,  and  that  the  suit  is  for  only 
do  much  of  the  original  assessment  as  the  commissioner  in 
charge  of  the  work  deemed  necessary  for  its  completion. 

We  find  no  defect  or  infirmity  in  the  complaint. 

Some  exceptions  are  taken  to  the  form  of  the  judgment. 
In  order  to  be  available  in  this  court  specific  objections  to 
the  form  of  a  judgment  must  be  made  in  the  trial  court,  and 
a  ruling  made  in  that  court.  Walter  v.  Walter,  117  Ind. 
247  ;  Quill  v.  GallivaUy  108  Ind.  235;  Adams  v.  La  Rose, 
75  Ind.  471. 

No  objection  being  made  to  the  form  of  the  judgment  in 
the  circuit  court,  there  is  nothing  before  us  to  decide. 

Judgment  affirmed,  with  costs. 

Filed  May  11, 1892. 
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Haceeb  V.  Conrad. 

Elegtiok. — lUeffai  Voter. — Contest, —  Weight  of  Evidence. — Where  the  ques- 
tion involved  in  a  contested  election  case  is  one  of  fact  respecting  the 
validity  of  certain  votes  cast  bj  persons  whose  qualifications  to  vote 
are  assailedi  the  Supreme  Court  will  not  pass  upon  the  weight  of  the 
evidence,  but  will  affirm  the  decision  of  the  lower  court. 

From  the  Lake  Circuit  Court. 

T.  /•  Wood,  E.  Orumpacker,  if.  Wood  and  C.  F.  Griffin, 
for  appellant. 

/.  H.  Kopelke,  for  appellee. 

Olds,  J. — This  is  a  proceeding  brought  by  the  appellant 
against  the  appellee  in  the  commissioners'  court  of  Lake 
county  to  contest  the  appellee's  election  to  the  office  of  town- 
ship trustee  of  Calumet  township  in  said  county.  The  ap- 
pellant and  appellee  were  rival  candidates  for  the  office  of 
trustee  of  said  Calumet  township  at  the  April  election^  1890, 
and  the  appellee  was  declared  elected. 

It  is  admitted  as  a  fact  in  the  case  that  appellee  received 
119  votes  and  appellant  received  115  votes  at  said  election. 
The  contest  is  upon  the  grounds  that  there  were  illegal  votes 
cast  by  illegal  voters  for  the  appellee  more  than  the  number 
of  votes  he  received  in  excess  of  the  appellant,  and  that  ap- 
pellant in  fact-  received  a  majority  of  legal  votes  cast  for 
trustee  at  such  election. 

On  behalf  of  the  appellee  it  is  contended  that  the  appel- 
lant received  illegal  votes,  and  that  he  received  a  majority 
of  the  legal  votes  cast  for  trustee,  and  was  rightfully  and 
legally  declared  elected. 

Some  important  legal  questions  are  discussed  by  counsel 
relating  to  the  rights  of  alien  born  citizens  coming  to  this 
State  while  infants,  who  have  taken  no  steps  towards  being 
naturalized  themselves,  and  whose  parents  only  declared 
their  intention  or  took  out  what  is  commonly  called  their 
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first  papers^  but  we  do  not  find  it  necessary  to  ^ass  upon  the 
question,  for  it  is  this  class  of  voters  whose  votes  appellant 
contends  are  illegal,  and  upon  which  he  bases  his  contest; 
and  admitting,  or  conceding,  for  the  purposes  of  the  case,  that 
such  votes  were  illegal,  though  we  do  not  decide  or  intimate 
an  opinion  upon  the  question,  there  were  enough  votes  cast 
for  the  appellant  which  the  evidence  would  warrant  the 
court  in  finding  to  be  illegal,  and  which  it  did  so  find,  to  off- 
set the  number  of  alleged  alien  voters,  or  at  least  a  sufficient 
number  to  still  leave  the  appellee  a  majority  of  the  legal  votes 
cast.  There  were  but  seven  votes  cast  for  the  appellee  the 
legality  of  which  were  questioned,  and  the  appellee  questioned 
the  legality  of  five  votes  cast  for  the  appellant.  One  of  the 
alleged  illegal  votes  cast  for  the  appellee  was  cast  by  a  for- 
eign born  citizen,  .but  the  evidence  authorized  a  finding  that 
he  had  declared  his  intention  to  become  a  citizen,  and  that 
he  was  a  resident  and  a  legal  voter  of  said  township. 

As  to  the  five  alleged  illegal  votes  cast  for  the  appellant, 
the  evidence  authorized  the  court  in  finding  that  none  of 
the  five  persons  casting  said  votes  were  residents  or  legal 
voters  of  said  township  and  precincts  in  which  they  voted. 
The  decision  of  the  case  depends  upon  the  sufficiency  of  the 
evidence  to  support  the  finding  of  the  court.  The  evidence 
being  sufficient  to  support  the  finding  as  to  a  sufficient  num- 
ber of  the  votes  challenged  to  result  in  leaving  the  appellee 
with  a  majority  of  the  legal  votes  cast,  it  is  unnecessary  to 
decide  the  question  as  to  the  legality  of  those  challenged 
on  the  grounds  of  foreign  birth  and  coming  to  this  country 
with  their  parents  during  infancy ;  for  if  we  were  to  hold 
their  votes  illegal,  appellee  would  still  have  a  majority  of  the 
legal  votes,  and  if  we  were  to  hold  them  legal  it  would  only 
result  in  an  increased  majority  for  the  appellee. 

There  is  no  available  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  May  10, 1892.     . 
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No.  16,334. 

The  Cokstjhebs'  Gas  Trust  Company  v,  Habless  bt  al. 

Eminbmt  Domain. — Scope  of  Power, — D^nUwn, — The  power  to  exercise 
the  right  of  emlDent  domain  embraces  all  cases  where>  bj  the  aathority 
of  the  State  and  for  the  public  good,  the  property  of  the  individual  is 
taken,  without  his  consent,  for  the  purpose  of  being  devoted  to  some 
particular  case,  either  by  the  State,  in  its  sovereign  capacity,  or  by  a 
corporation,  public  or  private,  or  by  a  private  citiasen  to  whom  such 
right  has  been  granted  by  the  State. 

Same. — LimUations  Upon  Power  of. — Tender. — The  right  of  eminent  do- 
main is  limited  only  by  the  Constitution;  and  the  only  limitation  in 
this  State  is  that  no  man's  property  shall  be  taken  by  law  without  just 
•compensation ;  nor,  except  in  case  of  the  State,  without  such  compen- 
sation first  assessed  and  tendered. 

Same. —  When  May  be  Exercised, — Supervisory  Power  <^  Courts. — ^The  right  of 
eminent  domain  is  to  be  exercised  only  where  public  necessity  or  con- 
venience requires  it ;  but  where  such  necessity  or  convenience  is  de- 
clared by  the  representative  of  the  sovereign — the  Legislature — courts 
can  not  question  the  wisdom  of  such  declaration. 

Same. — Time,  Manner  and  Occasion  of  Exercise  of. — The  time,  manner  and 
occasion  of  the  exercise  of  the  right  of  eminent  domain  are  wholly  in 
the  control  and  discretion  of  the  Legislature  except  as  it  is- restrained 
by  the  Constitution  of  the  State. 

Same. — To  Whom  Right  it  Granted. — The  exercise  of  the  power  of  emi- 
nent domain  being  an  attribute  of  sovereignty,  the  sovereign  may  grant 
it  to  whomsoever  it  may  think  proper,  and  deny  it  to  all  others. 

Same. — Payment  of  Damages  on  Appeal. — Entry  on  Land  Condemned  Pending 
Appeal. —  Validity  of  Statute, — A  statute  allowing  an  entry  upon  the  land 
pending  appeal  from  the  assessment  of  damages,  on  payment  to  the 
clerk  of  the  court  of  the  amount  of  the  damage  assessed  for  the  benefit  of 
the  land-owner,  is  valid,  such  payment  being  equivalent  to  a  tender; 
but  a  statute  directing  the  clerk  to  hold  such  money  nntil  the  case  on 
appeal  is  determined  is  unconstitutional. 

Same  — Paym,ent  of  Damages  Under  I^-otesl. — A  payment  under  protest  does 
not  render  the  payment  or  a  tender  invalid,  the  protest  being  a  nullity. 

Natural  Gas. — Entry  on  Land  Pending  Appeal. — Act  Valid. — That  part  of 
the  act  of  the  Legislature  (Acts  1889,  p.  22)  authorizing  natural  gas 
companies  in  appropriating  land'  for  a  right  of  way,  to  cause  the  assess- 
ment of  damages  to  be  made,  to  appeal  therefrom,  and,  on  paying  to  the 
clerk  of  the  court  the  amount  of  damages  assessed,  to  enter  on  the  land 
appropriated  pending  the  appeal,  is  valid. 

Same.—  Validity  of  Act,  Restrictions  on  CUizens  of  this  Slate.— The  act  of  1839, 
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authorizing  citizens  or  corporations  of  this  State  to  exercise  the  right  ol 
eminent  domain,  is  not  invalid  on  the  ground  that  it  does  not  author- 
ize citizens  or  corporations  qf.  other  States  to  exercise  such  right. 

Same. — Local  LaWf  it  Not, — The  natural  gas  law  of  1889  is  not  subject  to 
the  objection  that  it  is  local  or  special. 

Constitution Ai«  Law. — Oenend  Lawy  What  is. —  Un/yarmUy  </  Operation, 
— A  law  which  applies  generally  to  a  particular  class  of  cases  is  not  a 
local  or  special  law.  The  Constitution  does  not  require  that  the  opera- 
tion of  a  law  shall  be  uniform,  other  than  that  the  operation  shall  be 
the  same  in  all  parts  of  the  State  under  the  same  circumstances. 

From  the  Madison  Circuit  Court 

W.  P.  Fiskbacky  W.  P.  Kappes,  R.  N.  Lamb,  B.  Hilly  R. 
Oraham,  H.  D,  Thompson,  for  appellant. 
M.  E,  Forkner  and  H.  (7.  Ryan,  for  appellees. 

COFFET,  J. — This  was  an  action  by  the  appellees  against 
the  appellant,  in  the  Madison  Circuit  Court,  to  enjoin  it 
from  entering  upon,  digging  trenches  and  laying  gas  pipes  in 
certain  real  estate  belonging  to  the  appellees,  described  in 
the  complaint.  The  complaint  alleges  that  the  appellant  is 
a  corporation  organized  under  the  laws  of  the  State  of  Indi- 
ana, and  is  engaged  in  leasing  lands,  drilling  gas  wells  and 
piping  natural  gas  to  the  city  of  Indianapolis,  and  supplying 
the  same  to  private  consumers ;  that  it  is  threatening  to,  and 
is  about  to,  and  has  entered  upon  the  land  of  the  appellees 
particularly  described,  has  torn  down  their  fences  and  is 
now  digging  great  trenches  in  the  same,  and  is  laying  down 
a  six-inch  gas  pipe  line  upon  and  across  said  land,  and  is 
about  to,  and  is  threatening  to  connect  said  pipe  line  with 
some  of  its  gas  wells,  and  connecting  the  same  with  another 
line  of  pipes  running  to  the  city  of  Indianapolis;  that  it 
entered  upon  said  land  and  did,  and  is  about  to,  do  the 
things  above  set  forth  without  any  leave  or  license  from  the 
appellees,  and  against  their  protest  and  over  their  objections, 
never  having  paid  or  tendered  to  them  the  damages  that 
would  accrue  to  them  by  reason  of  said  acts ;  that  the  acts 
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of  the  appellant,  if  Dot  restrained  and  enjoined,  will  work 
great  and  irreparable  damage  and  injury  to  the  appellees. 

To  this  complaint  the  appellant  filed  an  answer  consisting 
of  one  paragraph.  The  answer  admits  the  ownership  of  the 
land  in  the  appellees,  the  incorporation  of  the  appellant  un- 
der the  laws  of  the  State,  and  that  it  is  engaged  in  leasing 
land,  digging  gas  wells  and  piping  natural  gas  to  the  city  of 
Indianapolis  to  supply  private  consumers.  It  avers  that  it 
is  supplying,  for  heating  and  illuminating  purposes,  forty 
thousand  people  in  that  city  with  natural  gas,  who  are  de- 
pendent upon  it  for  such  supply,  and  that  it  has  contracts 
with  such  consumers  obligating  itself  to  furnish  them  with 
natural  gas  for  fuel;  that  it  has  main  lines  leading  from  the 
city  of  Indianapolis  northwardly  through  the  counties  of  Ma- 
rion and  Hamilton  into  Madison  county  to  near  the  south 
line  of  appellees'  land ;  that  it  has  leased  lands  lying  north 
of  ap{>ellees'  land  and  has  drilled  ten  gas  wells  and  laid  its 
gas  pipe  lines  connecting  with  said  gas  wells  north  of  appel- 
lees' land  down  to  and  running  along  the  highway  through  a 
part  of  appellees'  land  with  their  full  knowledge  and  acquies- 
cence, leaving  a  space  of  only  sixty  rods  through  appellees' 
land  necessary  to  connect  appellant's  pipe  line  from  the  city 
of  Indianapolis  with  its  line  connecting  with  said  wells; 
that  being  unable  to  agree  with  the  appellees  for  a  right  of 
way  through  their  land  it  filed  in  the  circuit  court  of  Madi- 
son county  its  notice  and  act  of  appropriation  and  condem* 
nation  of  a  right  of  way  to  lay  its  pipe  line  through  said 
land,  and  thereupon  said  court  appointed  three  disinterested 
freeholders  of  Madison  county  as  appraisers  to  view  the 
premises  and  assess  the  damages  that  would  accrue  to  the 
appellees  by  reason  of  said  act  of  appropriation  and  con- 
demnation of  a  right  to  lay  its  pipe  through  said  land ;  that 
the  appraisers  were  duly  sworn  and  assessed  the  damages 
that  would  accrue  to  the  appellees  by  reason  of  the  appro- 
priation at  the  sum  of  six  hundred  dollars,  and  filed  their 
report  thereof  in  said  court ;   that  thereupon  the  appellant 
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paid  said  sum  and  the  costs  of  said  award  and  filed  its  ex- 
ceptions to  the  report  of  the  appraisers^  on  the  ground  that 
the  damages  so  assessed  were  unreasonable  and  excessive, 
and  within  ten  days  after  the  filing  oT  said  report  the  appel- 
lant appealed  firom  said  assessment  to  the  Madison  Circuit 
Courts  where  the  same  is  still  pending,  and  said  sum  of  six 
hundred  dollars  is  still  in  the  hands  of  the  clerk  of  said  court 
to  abide  the  result  of  such  appeal ;  that  it  paid  said  sum  un- 
der pr9testy  and  notified  the  clerk  to  hold  the  same  pending 
such  appeal;  that  after  perfecting  said  appeal,  as  it  had  the 
right  to  do,  it  entered  on  said  right  of  way  so  appropriated, 
and  no  other,  to  lay  its  said  pipe  line,  and  was  proceeding  to 
lay  the  same  on,  in  and  along  its  said  right  of  way  so  ac- 
quired when  this  action  was  commenced,  and  that  all  the 
acts  done,  or  threatened  to  be  done,  by  the  appellant  were 
done  and  proposed  to  be  done  under  and  in  accordance  with 
said  act  of  appropriation  and  condemnation  proceedings,  and 
not  otherwise ;  that  the  appellees  appeared  in  said  condem- 
nation proceedings  and  resisted  the  same ;  that  the  appellant 
acquired  its  leases  and  drilled  its  wells  lying  north  of  said 
land  at  an  expense  of  fifty  thousand  dollars,  and  that  it  is' 
necessary  to  connect  said  wells  with  its  line  south  of  said 
land  in  order  to  utilize  the  gas  therefrom  and  furnish  a  su& 
ficient  supply  for  its  consumers,  and  that  it  will  sufier  great 
and  irreparable  loss  if  enjoined  from  using  its  right  of  way 
through  the  lands  of  the  appellees. 

The  circuit  court  sustained  a  demurrer  to  this  answer,  and, 
the  appellant  refusing  to  answer  further,  the  appellees  had  a 
perpetual  injunction.  This  ruling  of  the  court  is  assigned 
as  error. 

The  appellees  contend  that  the  above  ruling  of  the  Madi- 
son Circuit  Court  is  justified  on  five  several  grounds,  namely : 

First.  Because  the  act  of  February  20th,  1889  (Acts  of 
1889,  p.  22),  under  which  the  condemnation  proceedings,  set 
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up  in  the  answer  were  had,  is  void  because  it  is  in  conflict 
with  section  23,  article  1,  of  our  State  Constitution, 

Second,  Because  the  payment  of  the  amount  assessed  as 
damages  into  the  cler*k's  office  without  first  tendering  the 
same  to  the  appellees,  gave  no  right  of  entry. 

Third.  Because  to  give  a  right  of  entry  under  the  stat- 
utes of  the  State,  the  tender  of  payment  to  the  clerk  of  the 
court  must  be  unconditional,  and  a  tender  upon  condition 
that  it  shall  not  be  received  by  the  land-owner,  or  ^ith  in* 
struction  not  to  pay  it  over  to  such  owner,  gives  no  right  of 
entry. 

Fourth.  Because,  if  the  law  is  to  be  so  construed  as  to 
confer  the  right  of  entry  upon  payment  of  the  assessed 
damages  to  the  clerk  of  the  court,  without  tender  to  the 
land-owner,  it  is  in  conflict  with  section  21,  article  1,  of  the 
State  Constitution. 

Fifth.  Because  the  statute  in  question  is  in  conflict  with 
section  8,  article'!,  of  the  Constitution  of  the  United  States. 

Section  23,  article  1,  of  the  State  Constitution,  provides 
that  ^'  The  General  Assembly  shall  not  grant  to  any  citi- 
*  zen,  or  class  of  citizens,  privileges  or  immunities  which, 
upon  the  same  terms,  shall  not  equally  belong  to  all  citi- 
zens." 

It  is  claimed  that  the  act  of  February  20th,  1889,  supra, 
is  in  conflict  with  this  constitutional  provision  because  it 
grants  to  companies,  corporations  or  voluntary  associations 
under  the  laws  of  this  State,  for  the  purpose  of  drilling  and 
mining  for  petroleum  or  natural  gas  and  furnishing  the  same 
to  patrons  within  this  State,  the  right  to  condemn  and  ap- 
propriate land  for  the  purpose  of  laying  their  pipes,  and  does 
not  grant  to  such  companies,  corporations  or  associations  en- 
gaged in  furnishing  petroleum  and  natural  gas  to  customers 
without  the  State  the  same  right. 

The  right  to  take  private  property  for  public  use,  without 
the  consent  of  the  owner,  is  called  the  right  of  eminent  do- 
main, and  belongs  alone  to  the  sovereign.    It  embraces  all 
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cases  where,  by  the  authority  of  the  State  and  for  the  pub- 
lic good,  the  property  of  the  individual  is  taken,  without 
his  consent,  for  the  purpose  of  being  devoted  to  some  par- 
ticular use,  either  by  the  State,  in  its  sovereign  capacity,  or 
by  a  corporation,  public  or  private,  or  by  a  private  citizen  to 
whom  such  right  has  been  granted  by  the  State.  Lewis 
Eminent  Domain,  section  1. 

The  right  of  eminent  domain  is  limited  only  by  the  Con- 
stitution, and  the  only  limitation  in  this  State  is,  that  no 
man's  property  shall  be  taken  by  law  without  just  compdn- 
sation ;  nor,  except  in  case  of  the  State,  without  such  com- 
pensation first  assessed  and  tendered.  Section  21,  article  1, 
Constitution  of  the  State. 

It  is  to  be  exercised  only  when  the  public  necessity  or 
convenience  requires  it,  but  when  such  necessity  or  conven- 
ience is  declared  by  the  representative  of  the  sovereign,  the 
Legislature,  courts  can  not  question  the  wisdom  of  such  dec- 
laration.     Water-  Works  Co.,  etc,  v.  Burkhart,  41  Ind.  364. 

The  time,  manner  and  occasion  of  the  exercise  of  the  right 
of  eminent  domain  are  wholly  in  the  control  and  discretion 
of  the  Legislatures  of  the  several  States  of  the  Union  except 
as  it  is  restrained  by  the  Constitutions  of  such  States.  Se- 
comb  V.  Milwaukee^  etc.,  H.  W.  Co.,  49  How.  Pr.  75 ;  Swan  v. 
Williamsy  2  Mich.  427 ;  Weir  v.  St.  Paul,  etc.,  B.  R.  Cb.,  18 
Minn.  155 ;  Roanoke  City  v.  Berkomtz^  80  Va.  616 ;  Lewis 
Eminent  Domain,  section  238. 

So,  too,  the  exercise  of  the  power  of  eminent  domain  be- 
ing an  attribute  of  sovereignty,  the  sovereign  may  grant  it 
to  whomsoever  it  may  think  proper,  and  deny  it  to  all  others. 

In  his  valuable  work  on  Eminent  Domain,  Mr.  Lewis,  in 
speaking  of  this  subject,  says  :  ^'  Such  has  been  the  common 
practice  since  the  revolution,  and  the  right  to  do  so  has  never 
been  a  matter  of  serious  question ;  and  it  may  be  regarded 
as  settled  law  that  it  is  solely  for  the  Legislature  to  judge 
what  persons,  corporations  or  other  agencies  may  properly  be 
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clothed  with  this  power.''  Lewis  Eminent  Domain,  section 
242. 

In  this  State  the  Legislature,  in  the  exercise  of  its  discre- 
tion, has  judged  it  proper  to  clothe  companies,  corporations 
and  associations  engaged  in  the  business  of  furnishing  pe- 
troleum and  natural  gas  to  the  citizens  of  this  State,  for  con- 
sumption, with  the  power  of  eminent  domain,  while  it  has 
not,  as  jet,  thought  proper  to  clothe  companies,  corporations 
and  associations  not  so  engaged  with  that  power.  It  is  not 
our  prbvince  to  inquire  into  the  motives  which  prompted  the 
Legislature  to  grant  this  power  to  persons  engaged  in  fur- 
nishing petroleum  and  natural  gas  to  the  people  of  this  State, 
and  to  make  no  such  provision  for  those  furnishing  them  to 
the  people  of  other  States.  It  is  sufficient  for  us  to  know  that 
under  the  authorities  above  cited  they  possessed  the  power  to 
do  so,  and  that  in  the  exercise  of  the  discretion  it  possesses 
it  has  done  so. 

Nor  do  we  think  the  law  is  subject  to  the  objection  that  it 
is  local  or  special.  A  law  which  applies  generally  to  a  par- 
ticular class  of  cases  is  not  a  local  or  special  law.  Hymes 
V.  AydeloU,  26  Ind.  431 ;  Palmer  v.  Stumph,  29  Ind.  329. 

The  Constitution  does  not  require  that  the  operation  of  a 
law  shall  be  uniform,  other  than  that  its  operation  shall  be 
the  same  in  all  parts  of  the  State  under  the  same  circum- 
stances.    Oroesch  v.  State,  42  Ind.  547. 

In  our  opiniofi  the  act  approved  February  20th,  1889,  now 
under  consideration,  is  not  subjection  to  the  constitutional 
objection  urged  against  it  in  this  case. 

As  to  the  second  position  assumed  by  the  appellees,  it  is 
sufficient  to  say  that  the  almost  unbroken  line  of  decision  is 
that  there  is  no  valid  objection  to  a  statute  like  ours,  which 
permits  the  condemning  party  to  pay  the  assessed  damages 
into  court,  for  the  use  of  the  land-owner,  and  that  such  pay- 
ment is  equivalent  to  a  tender,  and  confers  a  license  to  take 
possession  even  when  an  appeal  is  prosecuted.  Lewis  Emi- 
nent Domain,  section   579 ;    Baltimore^  efc.,  B.  R.  Co.  V. 


NOVEMBER  TERM,  1891.  453 

The  Consumers'  Gas  Trust  Company  v.  Harless  d  aL 

Johnson,  84  Ind.  420 ;  Lake  Erie,  etc.,  22.  W.  Co.  v,  Kinseyy 
87  Ind.  614 ;  Elliott  Roads  and  Streets,  185  ;  ReUner  v. 
Atchison,  etc.,  R.  It.  Co.,  27  Kan.  382 ;  Indiana,  etc.,  Co.  v. 
Louisville,  etc.,  iJ.  W.  Co.,  107  Ind.  301 ;  Norristovm,  etc.,  T. 
P.  Go.  V.  Burket,  26  Ind.  53 ;  Pittsburgh,  etc.,  R.  W.  Co.  v. 
Sweeney,  97  Ind.  586  ;  Terre  Haute,  etc.,  R.  R.  Co.  v.  OratO' 
ford,  100  Ind.  550. 

The  third  position  assumed  by  the  appellees  presents  a 
question  much  more  difiQeult  than  the  second.  Ordinarily  a 
tender  to  be  good  must  be  unconditional.  While  there  may 
be  some  conflict  in  the  authorities,  arising  out  of  the  differ- 
ent provisions  of  the  several  State  constitutions,  the  better 
reason  is,  that  under  a  Constitution  like  ours  the  Legisla- 
ture can  not  authorize  an  entry  upon  the  land  of  another, 
by  the  party  condemning,  where  the  owner  is  satisfied  with 
the  damages  assessed,  until  the  damages  are  paid  or  such 
disposition  made  of  the  money  as  amounts  to  payment.  Ac- 
cordingly, it  has  been  held  that  a  law  which  authorizes  the 
party  condemning  to  take  possession  pending  an  appeal  by 
him,  by  depositing  the  damages  assessed  to  be  withheld  from 
the  owner  of  the  land  until  such  appeal  was  determined,  was 
unconstitutional  in  so  far  as  it  authorized  the  withholding 
of  the  money.  Meily  v.  Zurmehly,  23  Ohio  St.  627 ;  State^ 
ex  reLy  v.  Lubke,  15  Mo.  App.  152 ;  St.  Louis,  etc.,  R.  W.  Co. 
V.  Evans  &  Howard,  etc.,  Co,,  85  Mo.  307 ;  MaUer  of  New 
York,  etc.,  R.  R.  Co.,  98  N.  Y.  12. 

The  money  in  this  case,  when  paid  into  court,  if  the  ap- 
pellees were  satisfied  with  the  assessment,  represented  the 
land  appropriated,  and  at  once  became  the  property  of  the 
appellees.  Such  being  the  case,  the  direction  of  the  appel- 
lant not  to  pay  it  to  the  appellees,  was  a  direction  the  clerk 
of  the  court  could  not  heed,  and  amounted  to  nothing.  Meily 
V.  Zurmehly,  supra;  Meyer  v.  State,  125  Ind.  335;  Ross  v. 
Adams,  28  N.  J.  L.  160. 

The  question  as  to  whether  the  appellant  could  make  a 
tender  to  the  appellees  which  they  were  willing  to  accept. 
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and  afterwards  litigate  with  them,  on  appeal  or  otherwise, 
their  right  to  the  amount  tendered^  is,  perhaps^  not  before  us 
in  such  shape  as  to  call  for  a  decision,  and  for  that  reason  we 
express  no  opinion  upon  it. 

What  we  have  already  said  disposes  of  the  fourth  position 
assumed  by  the  appellees. 

Under  the  fifth  position  assued  by  the  appellees  it  is  con- 
tended that  the  law  in  question  interferes  with  interstate 
commerce,  in  that  it  prohibits  the  piping  of  petroleum  and 
natural  gas  out  of  the  State. 

It  may  be  that  those  who  desire  to  pipe  petroleum  and 
gas  out  of  the  State  are  hindered  in  their  operations  by  the 
absence  of  a  statute  conferring  ,on  them  the  power  of  emi- 
nent domain,  but  we  are  unable  to  perceive  any  interest  they 
have  in  the  question  as  to  whether  those  piping  petroleum 
and  gas  for  domestic  use  do  or  do  not»possess  such  power. 
The  former  are  in  no  worse  condition  than  they  were  before 
the  passage  of  the  law  under  consideration.  In  other  words, 
it  affects  them  in  no  manner  whatever.  How  then  can  it  be 
said  to  interfere  with  interstate  commerce? 

In  our  opinion  the  appellant  acquired  the  right  to  enter 
upon  the  land  of  the  appellees  by  its  proceedings  in  con- 
demnation and  the  payment  of  the  assessed  damages  into 
court,  and  that  the  court  erred  in  sustaining  a  demurrer  to 
its  answer  setting  up  such  proceedings,  and  for  this  reason 
the  judgment  rendered  herein  should  be  reversed. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
overrule  the  demurrer  of  the  appellees  to  the  appellant's  an- 
swer. 

Filed  Jan.  8^  1892;  petition  iox  a  rehearing  oyerraled  April  29, 1892. 
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Shirk,  Executor,  v.  Whitten  bt  al. 

IjJES^-^Mortgage. — IHteh  Aaeasment, — When  a  person  buys  land  subject  to 
a  mortgage,  and  the  purchaser  subsequently  pays  off  said  mortgage  in- 
debtedness, and  there  is  a  ditch  assessment  against  said  land,  the  pur^ 
chaser  can  not,  by  so  doing,  be  subrogated  to  the  rights  of  the  mort- 
gagee under  said  mortgage  and  have  the  same  declared  a  prior  lien  to 
said  assessment,  because  the  estate  in  fee  and  the  mortgage  estate  meet 
in  the  same  person,  and  the  latter  is,  under  the  law,  completely  drowned. 

« 

From  the  Marshall  Circuit  Court. 

J.  D.  McLaren,  E.  G  Martindale  and  J.  Mitchell,  for  ap- 
pellant. 

W.  B.  Hess,  for  appellees. 

Elliott,  C.  J. — The  appellant  is  the  executor  of  Elbert 
H.  Shirk,  deceased,  and  prosecutes  this  suit  in  his  represen- 
tative capacity.  He  avers  in  his  complaint  that  his  testator 
bought  of  James  N.  Ty ner  a  tract  of  land  and  received  from 
Tyner  a  warranty  deed  on  the  6th  day  of  December,  1884; 
that  the  warranty  was  subject  to  a  mortgage  for  one  thousand 
dollars,  executed  by  a  grantor  of  Tyner  on  the  13th  day  of 
May,  1882 ;  that  on  the  26th  day  of  Septem)>er,  1885,  the  testa- 
tor paid  the  mortgage  and  it  was  entered  satisfied  of  record ; 
that,  on  the  7th  day  of  February,  1883,  a  petition  praying 
for  the  construction  of  a  ditch  was  filed  in  the  St.  Joseph 
Circuit  Court ;  that  a  judgment  was  entered  establishing  the 
ditchy  and  levying  assessments  upon  lands  for  the  cost  of  its 
construction ;  that  among  the  lands  assessed  was  the  tract 
bought  by  the  testator  of  Tyner,  upon  which  an  assessment 
for  nine  hundred  and  fifty  dollars  was  levied ;  that  the  tes- 
tator had  no  notice  or  knowledge  of  the  proceedings  for  the 
establishment  of  the  ditch.  The  prayer  of  the  complaint  is 
that  the  mortgage  paid  by  the  testator  be  declared  a  prior 
lien  upon  the  land,  and  foreclosed  for  the  benefit  of  the  ap* 
pellant. 
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No  attack  is  made  upon  the  proceedings  on  the  petition 
for  the  establishment  of  the  ditch^  and  we  must  assume  that 
they  were  valid.  As  the  appellant^s  testator  bought  the  land 
after  the  proceedings  were  commenced,  he  could  not  success- 
fnl]y  assail  them  except  upon  the  ground  that  there  was  no 
jurisdiction,  and  as  the  court  had  jurisdiction  of  the  general 
subject,  the  presumption  is  that  it  had  jurisdiction  of  the  par* 
ticular  case.  We  conclude,  therefore,  that  the  proceedings 
were  valid  and  effective. 

As  the  appellant's  testator  bought  the  land  while  the  pro- 
ceedings were  pending  in  a  court  of  competent  jurisdiction, 
he  was  a  purchaser  pendente  lite^  and  bound  by  the  judgment 
rendered.  He  acquired  title  subject  to  the  lien  of  the  assess- 
ment, and  he  holds  the  land  subject  to  that  lien  unless  some 
principle  of  equity  subordinates  the  lien  of  the  assessment  to 
the  lien  of  the  mortgage  paid  by  him. 

We  know  of  no  principle  that  will  authorize  the  subordi- 
nation of  the  assessment  lien  to  that  of  the  mortgage.  Shirk 
paid  the  mortgage  as  the  owner  of  the  land,  and,  presump- 
tively, as  part  of  the  purchase-money,  so  that  there  is  no 
equity  which  will  keep  it  alive  to  the  destruction  of  the 
ditch  assessment.  Atherton  v.  Toney,  43  Ind.  211 ;  Bunch 
V.  Ghraves,  111  Ind.  351;  Hancock  v.  Fleming,  103  Ind. 
533;  Robins  v.  Swain,  68  111.  197;  Weiner  v.  Heintz,  17 
111.  259 ;  Mines  v.  Moore,  41  111.  273  ;  Johnson  v.  Zink,  51 
N.  Y.  333 ;  Russell  v.  Allen,  10  Paige,  249  ;  Cleveland  v. 
Southard,  25  Wis.  479.  Where  a  person  pays  an  encum- 
brance he  is  under  a  duty  to  pay,  or  for  which  he  is  primarily 
liable,  he  extinguishes  it.  Shields  v.  Moore,  84  Ind.  440 ; 
Kreider  v.  Isenbiee,  123  Ind.  10.  THe  cases  to  which  we 
have  referred  are  decisively  against  the  appellant. 

The  theory  of  counsel  that  equity  will  subrogate  the  ap* 
pellant  to  the  rights  of  the  mortgagee  under  the  mortgage 
paid  by  his  testator,  is  shattered  by  the  principles  declared 
in  the  authorities  to  which  we  have  directed  attention,  and 
it  is  condemned  by  other  fundamental  principles.     It  is  con* 
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demned  by  the  priDciple  that  equity  will  not  prevent  a 
merger  where  to  prevent  it  would  result  in  injustice.  Boos 
V.  Morfffln,  130  Ind.  305,  and  cases  cited.  There  is  here  a 
technical  merger,  inasmuch  as  the  estate  in  fee  met  the  mort- 
gage estate  in  one  person  and  in  the  former  the  latter  is,  un- 
der the  law  rule,  completely  drowned.  It  is  only  by  the 
interposition  of  equity  that  this  result  can  be  averted.  But 
in  such  a  case  as  this  equity  will  not  interpose,  for  there  is 
no  just  reason  why  it  should  break  the  course  of  the  rule 
of  the  law;  there  is,  on  the  contrary,  strong  reason  for  hold- 
ing the  land  subject  to  the  lien  of  the  assessment.  The 
construction  of  the  ditch  benefited  the  land  and  thus  added 
to  its  value,  so  that  it  is  equitable  that  the  land  in  the  hands 
of  its  present  owners  should  be  subjected  to  the  assessment. 
Xhere  is,  in  truth,  no  very  satisfactory  reason  for  allowing  a 
mortgage  lien  to  cut  under  the  lien  of  an  assessment  for  the 
construction  of  a  ditch  in  any  case,  and  there  is  no  reason  at 
all  why  it  should  be  permitted  to  do  so  in  such  a  case  as  the 
one  before  us. 

The  use  which  the  appellant  proposes  to  make  of  the  lien 
to  which  he  asks  to  be  subrogated  and  which  he  prays  may 
be  kept  alive  for  his  benefit  is  not  an  equitable. one,  and 
hence  a  court  of  equity  will  not  extend  a  helping  hand. 
Boos  V.  Morgan,  supra.  The  equity  is  against  him,  for, 
having  acquired  the  land  with  the  betterment  which  the  con- 
struction of  the  ditch  created,  he  ought,  in  good  conscience, 
to  pay  the  value  of  the  betterment. 

We  fully  recognize  and  approve  the  general  doctrine  that 
where  a  purchaser  pays  an  encumbrance  which  he  was  not 
bound  in  equity  to  pay,  for  the  purpose  of  protecting  his 
title,  it  will  be  kept  alive  and  enforced  for  his  benefit,  but 
we  deny  that  the  doctrine  applies  to  such  a  case  as  that  made 
by  the  complaint.  Not  one  of  the  many  cases  cited  by  ap- 
pellant's counsel  is  relevant  to  the  facts  of  this  case. 

Judgment  affirmed. 

FUed  April  29, 1892. 
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No.  15,271. 

The  State,  ex  rel.  McKnight,  v.  Bogebs. 

Damages. — Judgment, — Collateral  Attack. — Demurrer, — In  a  suit  on  a  guard- 
ian's bond  alleging  damages  because  of  the  negligence  of  the  guardian 
in  the  discharge  of  his  duty  in  instituting  and  prosecuting  a  suit 
against  appellant,  as  next  friend  and  guardian  of  his  ward,  in 
which  action  appellant  was  interested  and  ^as  then  a  ward  of  said 
guardian,  the  complaint  alleged  that  the  guardian  failed  to  emploj 
counsel  to  defend  the  rights  o(  said  appellant,  and  that  but  for  said 
breach  of  duty  and  neglect,  said  appellant  would  not  haTe  been  dam* 
aged  therein,  and  that  the  judgment  rendered  against  said  appellant, 
as  a  result  of  said  breach  of  duty  on  the  part  of  said  guardian,  was  er- 
roneous.   A  demurrer  to  the  complaint  was  sustained. 

Heldf  that  the  attack  upon  the  decree  being  made  in  a  suit  upon  a  guard- 
ian's bond  is  necessarily  collateral,  and  to  be  successful  facts  must  be 
pleaded  showing  that  the  decree  is  absolutely  void. 

Held,  also,  that  as  the  court  rendering  the  judgment  attacked  had  juris- 
diction of  the  subject-matter  and  of  the  parties,  and  the  decree  was  such 
as  might  haTe  been  rendered  in  such  a  case,  the  decree  is  binding  upon 
all  the  parties  to  it  until  set  aside  by  a  direct  proceeding  brought  for 
that  purpose.  , 

Heldf  also,  that  as  against  a  collateral  attack  a  judgment  will  be  conclu- 
sively presumed  to  be  correct,  and  averments  in  the  complaint  that'ap- 
pellant's  rights  were  greater  or  different  from  what  they  were  thea 
adjudged  to  be,  must  be  disregarded  as  in  conflict  with  the  finding  and 
judgment  of  the  court. 

Held,  also,  that  in  so  far  as  this  proceeding  is  concerned,  it  will  be  pre- 
sumed that,  notwithstanding  a  failure  on  the  part  of  the  guardian  in 
the  performance  of  his  ddty,  she  suffered  no  loss  by  reason  of  said  neg- 
lect, and  that  the  court  meted  out  justice  to  appellant. 

Heldy  also,  that  the  complaint  does  not  state  a  good  cause  of  action,  and 
that  the  demurrer  was  rightly  sustainea. 

From  the  Monroe  Circuit  Court. 

H.  C,  Duncan  and  /.  (7.  Batman^  for  appellant. 
J,  R,  East  and  E.  Oorr,  for  appellee. 

MoBbide,  J. — The  appellant,  by  this  action,  sought  to 
recover  on  her  guardian's  bond  damages  for  alleged  viola- 
tion of  his  duty. 

She  alleges,  in  substance,  that  in  the  year  1867,  she  and 
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her  father  were  owners  in  fee  and  tenants  in  common  of  cer- 
tain land,  each  owning  the  undivided  one*half  thereof ;  that 
the  father  was  appointed  her  gaardian,  and  as  such  guardi- 
an, under  order  of  the  court,  sold  her  interest  in  the  land  for 
$2,450;  that  afterward,  on  the  1st  day  of  September,  1872, 
the  father  died  intestate,  the  owner  of  the  remaining  undi- 
vided half  of  said  land,  leaving  as  his  sole  heirs  the  relatrix, 
another  daughter,  Lillie  Knight,  and  ^  widow;  that  after- 
ward^ at  the  suit  of  the  daughter,  Lillie,  the  Monroe  Circuit 
Court  decreed  partition  of  said  land,  awarding  to  each  of 
said  parties  one-third  thereof  in  value ;  that  on  the  27th  day 
of  December,  1873,  one  Benjamin  F.  Rogers  was  duly  ap- 
pointed guardian  both  of  the  relatrix  and  of  said  Lillie, 
and  as  such  executed  his  bond  with  the  appellee  as  his  sure- 
ty, entered  upon  the  discharge  of  the  duties  of  his  trust  and 
acted  in  that  capacity  until  his  death  in  June,  1881. 

It  is  alleged  that  in  February,  1876,  while  he  was  acting 
as  such  guardian,  he,  as  next  friend  of  the  said  Lillie,  com- 
menced a  proceeding  in  the  Monroe  Circuit  Court  against 
the  relatrix  and  her  mother,  which  he  afterward  prosecuted 
to  final  judgment,  which  vacated  both  the  guardian^s  sale 
made  by  the  father  as  guardian  in  1867,  and  the  subsequent 
partition  proceeding.  In  this  proceeding  it  is  averred  that 
the  court  found  and  adjudged,  that  instead  of  the  relatrix 
being  the  sole  owner  of  the  undivided  half  of  the  land  sold 
as  hers  in  1867,  she,  the  mother  and  her  sister  owned  that, 
with  the  other  land,  as  tenants  in  common,  each  own- 
ing the  undivided  one-third  of  the  entire  land,  and  the  court 
decreed  partition  accordingly.  This  latter  proceeding  re- 
sulted in  depriving  the  relatrix  of  a  large  portion  of  the 
property  which  had  previously  been  adjudged  to  be  hers. 
The  particular  breach  of  duty  complained  of  is  the  institu- 
tion and  prosecution  by  the  guardian  of  this  proceeding  as 
the  next  friend  of  said  Lillie,  and  that  he  failed  to  employ 
counsel  to  appear  for  or  defend  the  right  of  the  relatrix.  It 
is  alleged  that  if  he  had  done  so,  and  had  looked  after  her 


460  SUPREME  COURT  OF  INDIANA, 

The  State,  ex  rd.  McEnight,  v.  Bogers. 

interests  therein,  it  would  have  been  adjudged  that  she  was 
sole  owner  of  said  property ;  that  the  original  guardian's 
sale  would  not  have  been  vacated,  and  that  she  would  have 
retained  all  of  said  property. 

It  is  not  charged  that  the  facts  involved  were  not  all  be- 
fore the  Monroe  Circuit  Court  when  the  judgment  was  ren- 
dered vacating  all  of  the  former  proceedings  and  adjudging 
that  the  property  belonged  to  the  three  parties,  but  it  is 
claimed  that  the  judgment  rendered  was  erroneous,  and  re- 
sulted in  taking  from  the  appellant  that  which  was  justly 
her  due. 

The  appellee  insists  that  as  the  record  comes  to  us  the  as- 
signments of  error  present  no  question  for  our  decision,  and 
that  the  judgment  should,  for  that  reason,  be  affirmed.  Upon 
strict  technical  grounds  there  appears  to  be  some  reason 
for  this  contention,  but,  in  our  opinion,  the  ends  of  justice 
will  be  better  subserved  if  we  ignore  the  question  suggested, 
and  consider  the  sufficiency  of  the  facts  pleaded  to  consti- 
tute a  cause  of  action,  a  demurrer  filed  to  a  reply  having 
been  by  the  circuit  court  carried  back  and  sustained  to  the 
complaint.  A  determination  of  the  question  presented  by 
this  ruling  is  decisive  of  every  material  question  involved 
in  the  case. 

It  will  be  observed  that  the  facts  pleaded  involve  an  at- 
tack upon  the  decree  and  judgment  of  the  Monroe  Circuit 
Court,  vacating  the  original  guardian's  sale  and  the  original 
partition  proceeding,  and  finally  adjusting  the  interests  of 
the  parties  upon  the  basis  of  equal  rights  and  interests  in 
each  of  the  three. 

The  complaint  insists,  notwithstanding  that  decree,  that 
the  appellant  was  rightfully  the  owner  of  the  entire  tract  of 
land  first  sold  by  her  guardian  as  hers,  and  that  the  court 
erred  in  rendering  a  decree  which  took  two-thirds  of  it  from 
her  and  gave  it  to  the  other  two  parties. 

The  attack  upon  the  decree  being  made  in  a  suit  upon  the 
guardian's  bond  is  necessarily  collateral.     To  be  successful 
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facts  must  be  pleaded  showing  that  the  decree  is  void.  It  is 
not  enoagh  to  show  that  it  is  erroneous,  but  it  must  be 
shown  that  it  is  absolutely  void.  Otherwise  it  can  not  be 
successfully  attacked  in  a  collateral  proceeding. 

The  complaint  shows  by  express  averment  that  the  Mon- 
roe Circuit  Court  had,  when  the  decree  was  rendered,  juris- 
diction, both  of  the  subject-matter  and  of  the  parties,  and 
the  decree  was  such  as  might  properly  be  rendered  in  such  a 
ease.  The  decree,  therefore,  is  biuding  upon  all  of  the  par- 
ties to  it  until  it  is  set  aside  in  a  direct  proceeding  brought 
for  that  purpose.  As  against  a  collateral  attack  it  will  be 
conclusively  presumed  to  be  correct,  and  the  averments  in 
the  complaint  that  the  appellant's  rights  were  greater,  or  in 
any  manner  or  degree  different  from  what  they  were  then 
adjudged  to  be,  must  be  disregarded  as  in  conflict  with  the 
finding  and  judgment  of  the  court.  It  will,  therefore,  in 
80  far  as  this  proceeding  is  concerned,  be  presumed  that,  not- 
withstanding there  may  have  been  a  failure  on  the  part  of 
the  guardian  to  properly  represent  the  appellant,  or  to  em- 
ploy counsel  to  represent  her,  or  to  protect  her  interests, 
she  suffered  no  loss  by  reason  of  the  neglect,  and  that  the 
court  meted  out  to  her  the  full  measure  of  her  due. 

It  is  clear  that  the  complaint  does  not  state  a  good  cause 
of  action,  and  that  the  court  did  not  err  in  sustaining  the 
demurrer  to  it. 

Judgment  affirmed,  with  costs* 

FUed  May  11, 1892. 
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EviBENOE.— BtU  oj  Evidence—  Uaeo/to  Brove  Testimony  of  a  Deeeaaed  Witnm 
at  Former  Trial — A  witDess'  testimony  incorporated  in  a  bill  of  ex- 
ceptions for  the  purpose  of  an  appeal  is  not  admissible  evidence  ens 
second  trial  after  the  case  has  been  reversed  and  the  witness  is  dead, 
unless  it  is  first  shown  that  the  testimony  of  such  witness  therein  con- 
tained is  a  true  statement  of  his  evidence. 

Bill  OP  Exceptions. —  Verity, —  When  Imports.^ ObjeeL — A  bill  of  excep- 
tions imports  absolute  verity  only  for  the  purpose  of  an  appeal  of  the 
cause  in  which  it  was  filed,  and  is  made  for  no  other  purpose. 

From  the  HuDtington  Circuit  Court. 

jr.  B.  Kenner  SLud' J,  L  Dilleyfor  appellant. 

J.  (7.  Branyan  and  M.  L.  Spenceryfor  appellee. 

Olds,  J. — As  shown  by  the  record,  the  appellant  bronght 
this  action  against  the  appellee  upon  a  promissory  note  exe- 
cuted by  the  appellee  to  the  appellant's  decedent  for  $464.76, 
and  instituted  proceedings  in  attachment.  Appellee  filed  an 
answer  in  three  paragraphs,  the  first  a  general  denial,  the 
second  alleging  that  there  was  no  consideration  for  the  note, 
and  the  third  alleged  that  the  note  was  given  for  money  lost 
in  dealing  in  options  on  grain  and  gaming  contracts  in 
which  the  decedent,  Frank  I.  Fisher,  and  the  appellee  were 
engaged  in  the  city  of  Chicago.  There  was  a  trial  by  the 
court  without  the  intervention  of  a  jury,  and  a  special  find- 
ing of  facts  and  conclusions  of  law  in  &vor  of  the  appellee, 
and  judgment  in  appellee's  favor. 

The  appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled  and  exceptions  reserved.  The  ruling  on  the  mo- 
tion for  a  new  trial  presents  the  question  of  the  sufficiency  of 
the  evidence  to  support  the  finding,  and  the  competency  of 
certain  evidence  admitted  over  the  objection  of  the  appellant. 
The  question  as  to  the  competency  of  the  evidence  is  the  one 
properly  to  be  first  considered,  for  if  the  evidence  is  incom- 
petent, it  being  material,  the  iudgment  must  be  reversed. 


^f-m^^m^m^m 
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.  Afler  the  appellant  had  rested  his  case,  the  appellee  ^^  of- 
fered to  read  ih  evi4eDce  the  evidence  of  Frank  I.  Fisher^ 
the  plaintiff's  decedent^  which  purports  to  have  been  given 
on  a  former  trial  of  this  cause,  and  which  is  incorporated  in 
a  transcript  or  record  of  the  said  former  case  which  was 
appealed  and  filed  in  the  Supreme  Court  of  Indiana,  and 
which  evidence  is  contained  in  said  record  of  said  cause  as 
filed  by  said  Frank  I.  Fisher  as  set  out  and  by  him  filed  in 
said  court.'' 

To  this  evidence  the  appellant  objected  for  the  reason  that 
the  same  was  not  the  best  evidence,  and  there  was  nothing 
to  show  that  the  evidence  as  set  out  had  been  agreed  to  as 
true  except  as  contained  in  said  record. 

The  court  overruled  the  objection  and  permitted  the  same 
to  be  read  in  evidence. 

It  seems  to  be  conceded  by  counsel,  though  it  does  not  very 
clearly  appear  from  the  record,  that  the  action  was  originally 
commenced  by  the  decedent,  Frank  I.  Fisher,  in  his  life- 
time, and  a  trial  had,  resulting  in  a  judgment  in  favor  of  the 
appellee,  and  an  appeal  taken  by  said  decedent  to  the  Su- 
preme Court,  embodying  in  the  record  his  own  testimony 
given  on  the  former  trial,  and  the  judgment  reversed  ;  that 
after  the  appeal  was  taken,  and  before  the  retrial  of  the  cause 
in  the  circuit  court,  the  said  Frank  I.  Fisher  died,  and  his 
administrator  was  substituted  as  plaintiff. 

Frank  I.  Fisher  being  a  party  to  the  action,  and  having 
testified  ns  a  witness  on  the  former  trial  of  the  cause,  and 
having  died  after  that  time,  and  his  administrator  being  sub- 
stituted as  plaintiff  before  the  latter  trial,  it  was  undoubtedly 
competent  to  prove  what  the  decedent  testified  to  on  the 
former  trial  of  the  case.  Even  his  admissions  and  state- 
ments  outside  of  court  would  have  been  competent  to  be  given 
in  evidence  against  the  administrator  at  the  latter  trial.  But 
such  statements  of  the  deceased  must  be  proven,  by  some 
mode  authorized  by  law. 

The  bill  of  exceptions  containing  the  evidence,  and  which 
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went  into  and  made  a  part  of  the  record  of  the  former  trial 
of  this  cause,  was  authorized  for  the  purpose  of  an  appeal 
from  the  former  judgment,  and  was  the  recognized  mode  of 
bringing  the  evidence  introduced  at  that  trial  before  the 
higher  court  on  an  appeal  from  the  judgment  there  rendered. 
For  the  purpose  of  that  appeal  tlie  bill  of  exceptions  and  the 
record  in  that  appeal  import  a  verity  for  the  purpose  of  the 
appeal,  but  that  is  the  extent  of  it.  It  is  a  verity  for  the 
purpose  of  the  appeal  because  it  is  authorized,  but  it  is  not 
made  for  the  purpose  of  a  retrial  of  the  cause  in  the  nisi 
prius  court,  nor  for  any  other  purpose  except  on  an  appeal 
from  the  judgment  rendered  on  the  trial  at  which  it  was 
given. 

In  the  case  of  Woollen  v.  Whitacre,  91  Ind.  502,  it  was 
held  that  the  bill  of  exceptions  containing  the  evidence  of  a 
witness  on  a  former  trial  was  not  competent  to  impeach  or 
contradict  such  witness  at  a  subsequent  trial. 

Counsel  for  appellee  cite  several  authorities  which  it  is 
contended  support  this  theory,  all  of  which  we  have  exam- 
ined, and  find  that  they  are  not  decisive  of  the  question  pre- 
sented in  this  case.  The  nearest  one  in  poin(  being  the  case 
of  Dams  v.  Kline,  96  Mo.  401,  in  which  it  was  held  that 
where  the  evidence  of  the  witness  given  on  a  former  trial 
had  been  preserved  by  bill  of  exceptions,  the  witness  having 
died  before  a  subsequent  trial,  and  on  the  subsequent  trial  a 
witness  was  called  and  testified  that  the  evidence  contained 
in  the  bill  of  exceptions  was  a  true  statement  of  the  evidence 
of  the  deceased  witness  given  on  the  former  trial,  it  was 
not  error  to  admit  it,  but  in  thic  case  there  was  no  proof  of 
this  character,  nor  does  it  even  appear  that  the  record  of 
which  the  testimony  was  a  part  was  either  verified  or  iden- 
tified as  being  the  record  of  the  evidence  given  on  the  former 
trial,  bnt  no  objection  is  made  on  this  gronnd. 

The  case  of  Kirk  v.  Motory,  24  Ohio  St.  581,  is  a  case  di- 
rectly in  point,  and  we  think  enunciates  the  true  doctrine, 
and  holds  that  the  bill  of  exceptions  was  not  proper  evidence. 
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In  that  case  it  is  said  :  **  The  bill  of  exceptions  was  taken 
under  the  statute  for  a  specific  purpose  in  that  trial^  and  im- 
ports verity  no  further  than  the  statutory  purpose  for  which 
it  was  authorized.  It  was  never  intended  to  be  used  as  ev- 
idence in  a  subsequent  trial  of  the  cause  of  what  i^as  the  tes- 
timony of  the  witnesses  on  the  trial  in  which  it  was  taken. 
Whenever  it  becomes  competent  to  show^  on  a  (subsequent 
trial  of  the  case,  what  testimony  was  given  on  a  former  trial, 
the  usual  modes  of  proof  can  not  be  dispensed  with  by  re- 
^ort  to  the  bill  of  exceptions  taken  for  no  such  purpose.^' 

The  record  was  not  competent  evidence  of  the  testimony 
given  by  the  decedent  on  the  former  trial,  and  the  court  erred 
in  admitting  it,  and  for  this  error  the  judgment  must  be  re- 
versed. 

Judgment  reversed,  at  costs  of  appellee,  with  instructions 
to  grant  a  new  trial. 

Filed  Nov.  18, 1891;  petition  for  a  rehearing  overraled  May  11, 1892. 
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Pabtnebship. — New  IHal, — In  an  action  to  compel  an  accounting  and 
settlement  of  a  partnership,  it  is  as  necessary  to  prove  on  trial  that  the 
partnership  debts  were  paid  as  it  is  to  allege  it  in  the  complaint,  and 
until  the  creditors  are  all  paid,  no  member  of  the  firm  can  recover  for 
his  own  use  any  part  of  the  partnership  assets,  and  a  failure  to  prove 
such  fact  is  a  groand  for  a  new  trial. 

49ame. — Endenee, — Under  the  complaint  it  was  competent  for  the  appellee 
to  prove  thai  the  claims  in  favor  of  the  firm  had  been  collected,  and 
that  the  partnership  debts  had  been  paid. 

•JuDGHENT.— Ifo^um  m  Arrest. — Motions  in  arrest  of  judgment,  for  defects 
in  a  complaint,  reach  such  defects-  only  as  are  not  cured  by  the  finding 
of  the  court  or  the  verdict  of  the  jury. 

Vol.  131.— 30 
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From  the  Boone  Circuit  Court. 

T.  Jl  Oaaan  and  T.  W.  Loekhari,  for  appellant. 
(7.  M,  ZiaUy  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  in  the  Boone  Circuit  Court,  to  compel  an  ac- 
counting and  settlement  pf  a  partnership.  The  complaint 
alleges,  among  other  things,  that  the  appellant  and  the  ap- 
pellee, on  the  28th  day  of  January,  1888,  entered  into  part- 
nership for  the  purpose  of  carrying  on  a  wholesale  and  retail 
liquor  and  tobacco  business  in  the  city  of  Lebanon ;  that 
they  contributed  equally  to  the  capital  to  carry  on  said  busi- 
ness; that  by  the  terms  of  their  partnership  agreement 
each  was  to  receive  one-half  the  profits,  and  was  to  bear  the 
losses  equally ;  that  the  partnership  was  dissolved  by  mutual 
consent  on  the  1st  day  of  December,  1888 ;  that  by  the  terms 
of  the  dissolution  the  appellant  took  the  stock  on  hand  at 
its  appraised  value,  to  wit,  $315,  and  agreed  to  collect  the 
debts  due  said  firm,  and  on  final  settlement  pay  the  appellee 
his  full  share  of  the  firm  assets ;  that  after  the  dissolution  the 
appellant  proceeded  to  take  possession,  and  now  holds  all  of 
the  assets  of  the  firm,  and  has  collected  all  the  claims  due 
to  the  firm-but  has  wholly  failed,  refused  and  neglected  to 
pay  any  part  of  the  same  to  the  appellee ;  that  the  profits  of 
their  business  amounted  to  more  than  $2,000  over  and  above 
all  debts,  expenses  and  liabilities,  and  that  there  are  debts 
due  the  firm,  upon  the  books,  or  were  at  the  time  of  the  dis- 
solution, amounting  to  $500,  which  went  into  the  hands  of 
the  appellant ;  that  all  debts  due  from  the  firm  have  been 
paid,  and  that  there  are  in  the  hands  of  the  appellant  assets 
of  the  firm  of  the  value  of  $2,000 ;  that  the  appellee  has  fre- 
quently demanded  an  accounting  and  statement  of  the  as- 
sets of  the  firm  and  payment  of  the  amount  found  due  him, 
but  the  appellant  has  wholly  failed  and  refused  to  make 
such  accounting  or  to  pay  the  appellee  any  portion  of  the 
amount  due  him. 
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Prayer  for  accounting  and  for  judgment  for  the  amount 
due. 

Issues  were  formed  on  this  complaint,  and  the  answers 
thereto  which  were  tried  bj  the  court,  resulting  in  a  finding 
and  judgment  for  the  appellee  for  the  sum  of  three  hundred 
and  fifty  dollars. 

The  appellant  contends,  in  this  court,  that  the  circuit 
court  erred  in  overruling  his  motion  in  arrest  of  judgment, 
and  in  overruling  his  motion  for  a  new  trial. 

We  are  of  the  opinion  that  the  court  did  not  err  in  over- 
ruling the  motion  of  the  appellant  in  arrest  of  judgment. 
Motions  in  arrest  of  judgment,  for  defects  in  a  complaint, 
reach  such  defects  only  as  are  not  cured  by  the  finding  of 
the  court  or  the  verdict  of  the  jury.  McCormick  v.  Mitchelly 
57  Ind.  248 ;  Beck  v.  Tolen,  62  Ind.  469 ;  Sims  v.  Dame,  113 
Ind.  127 ;  Lange  v.  Dammier,  119  Ind.  567. 

Under  this  complaint  it  was  competent  for  the  appellee  to 
prove  that  the  claims  in  favor  of  the  firm  had  been  collected, 
and  that  the  partnership  debts  had  been  paid. 

We  are  of  the  opinion,  however,  that  the  court  erred  in 
overruling  the  motion  of  the  appellant  for  a  new  trial.  It  is 
conceded  by  the  briefs  before  us  that  the  partnership  debts 
are  not  paid. 

It  was  as  necessary  to  prove,  on  the  trial,  that  the  part- 
nership debts  were  paid  as  it  was  to  allege  it  in  the  com- 
plaint. Page  v.  Thompson,  33  Ind.  137 ;  Brigga  v.  Dough' 
erty,  48  Ind.  247 ;  Lang  v.  Oppenheim,  96  Ind.  47. 

In  the  case  of  Page  v.  Thompson,  supra,  which  was  an  ac- 
tion by  one  partner,  after  the  partnership  business  had 
ceased,  to  recover  his  part  of  a  debt  due  the  firm,  this  court 
said  :  ''The  plaintiff  had  no  right,  either  at  law  or  in  equi- 
ty, to  put  any  part  of  it  in  his  private  pocket,  until  the  cred- 
itors of  the  firm  were  satisfied.  It  can  not  be  useful  to  cite 
authorities  in  support  of  so  plain  a  proposition.'^ 

It  is  unnecessary  for  us  to  decide  what  is  the  proper  de- 
cree in  an  action   for  an  accounting  where  there  are  out- 
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standing  debts  due  from  the  firm,  as  that  question  is  not 

properly  presented  by  the  pleadings  and  record  before  us  in 

this  case. 

What  we  do  decide  is  that  until  the  creditors  are  paid  no 

member  of  the  firm  can  recover,  for  his  own  use,  any  part 

of  the  partnei*ship  assets.     The  form  of  the  action  can  not 

change  the  rule. 

Judgment  reversed,  with  directions  to  grant  a  new  trial 
Filed  March  8, 1892 ;  petition  for  a  rehearing  overruled  April  30, 1891 
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164  ^48|  Pbagtice. — Motion  to  Make  More  Specific. — How  Made  Bart  €f  Beeord,—A 

motion  to  make  a  complaint  more  specific  i6  not  a  part  of  the  record 
uhleiB  brought  into  such  record  by  a  bill  of  exceptions. 

Sues. — Demurrer  to  Complaint  in  Action  on  Bond, — Spec^ieationa  rf  Error,— 
Aeaignment  of  Error, — The  particular  ruling  on  a  demurrer  to  separate 
breaches  of  a  bond  assigned  in  the  complaint  must  be  specified  in  the 
assignment  of  error  to  present  on  appeal  a  question  on  a  ruling  thereon. 

8ame. — Swt  on  Judgment  Pending  Appeal. — Parties  are  not  precluded  from 
suing  on  a  judgment  or  from  prosecuting  collateral  or  independent  pro- 
ceedings after  an  appeal  is  taken,  although  a  supersedeas  is  granted. 

Fbauduleht  CojxrEYAixcm.—Suficieney  of  Complaint.— No  Jhroperty  Subftet 
to  Execution. — In  an  action  to  set  aside  a  fraudulent  conveyance  it  must 
be  alleged  in  the  complaint  that  at  the  time  of  the  conveyance,  as  well 
as  at  the  time  the  action  was  commenced,  the  defendant,  or  grantor,  had 
no  property  subject  to  execution. 

Damages. — Limit  in  SuU  on  Chiardian*t  Bond. — The  amount  of  recovery 
in  an  action  on  a  guardian's  bond  can  not  exceed  the  amount  of  the 
penalty  designated  in  the  bond. 

Costs.— Beoertal  in  Part. — Principal  and  Swetg. — Action  to  Set  Ande  Fraud' 
uUnt  Conveyance, — In  an  action  on  a  guardian's  bond,  and  to  set  aside  a 
fraudulent  conveyance  by  the  surety,  where  a  demurrer  had  been  erro- 
neously overruled  as  to  the  surety  and  his  wife,  the  court  reversed  the 


NOVEMBER  TERM,  1891.  469 

( 

Line  eioLv,  The  State,  ex  rd.  Loader. 

case  as  to  the  suret/  and  his  wife  and  adjudged  the  costs  against  the 
relator  and  in  favor  of  the  principal  defendant  and  his  surety  back  to 
the  return  of  the  verdict,  the  other  costs  in  favor  of  the  relator,  and 
adjudged  all  costs  in  favor  of  the  wife. 

From  the  HuntiDgton  Circuit  Court. 

J.  B.  Kenner,  J.  I.  Dille,  B.  M.  Cobb  and  0.  W.  Waihin$, 
for  appellauts. 

J.  C,  Branyan  and  Jf.  i.  Spencer,  for  appellee. 

Elliott,  C.  J. — The  relator's  complaint  is  founded  on  a 
bond  executed  by  the  appellant  Line,  as  principal^  and  the 
appellant  Samuel  Pressler,  as  surety.  The  bond  is  condi- 
tioned for  the  faithful  performance  by  the  principal  obligor 
of  his  duties  as  guardian  of  an  infant  ward.  The  complaint 
also  seeks  to  set  aside,  as  fraudulent,  a  conveyance  made  by 
Pressler  to  his  wife. 

A  motion  to  make  a  complaint  more  specific  is  not  part  of 
the  record  proper,  and  it  is  not  brought  into  the  record  by 
the  act  of  the  clerk  in  copying  it  into  the  transcript. 

No  question  is  presented  upon  the  ruling  on  the  separate 
demurrer  to  the  breaches  of  iHe  bond  assigned  in  the  com-* 
plaint,  for  the  reason  that  there  is  no  specification  of  error 
presenting  the  ruling  for  consideration.  The  particular  rul- 
ing must  be  specified  in  the  assignment  of  errors  or  no  ques- 
tion will  be  presented  on  such  ruling. 

We  regret  to  be  compelled  to  hold  that  the  second  para- 
graph of  the  complaint  is  bad  in  so  far  as  Mrs.  Pressler  the 
fraudulent  grantee  is  concerned.  It  is  bad  for  the  reason 
that  it  fails  to  allege  that  the  alleged  fraudulent  grantor  had 
no  property  subject  to  execution  at  the  time  the  suit  was 
commenced.  It  is  settled  law  in  this  jurisdiction  that  a 
complaint  to  set  aside  a  fraudulent  conveyance  is  bad  unless 
it  shows  that  at  the  time  the  suit  was  commenced,  as  well  as 
at  the  time  the  conveyance  was  made,  the  grantor  had  no 
property  subject  to  execution.  The  reason  for  the  rule  is, 
that  a  plaintiff  has  no  right  to  subject  property  in  the  hands 


470  SUPREME  COURT  OF  INDIANA, 

Line  d  aL  v.  The  titate,  €Sb  rtl.  Loader. 

•of  a  grantee  of  his  debtor  to  sale  unless  it  appears  that  there 
is  no  other  property  which  can  be  reached  by  ordinary  legal 
process.  Bruker  v.  Kelsey^  72  Ind.  51 ;  Sherman  v.  Hog- 
land,  73  Ind.  472;  Phelps  v.  Smith,  116  Ind.  387  (394),  and 
cases  cited;  Sell  v.  Bailey^  119  Ind.  51^  and  cases  cited. 
The  question  as  it  is  here  presented  is  one  of  pleading  and 
not  of  evidence,  so  that  the  decision  in  Tovms  v.  Smithy  115 
Ind.  480,  is  not^n  point.  The  special  verdict  does  not  cure 
the  error.  It  is  defective  in  not  finding  that  the  grantor  in 
the  alleged  fraudulent  conveyance  had  no  property  subject 
to  execution  at  the  time  the  conveyance  was  executed. 

The  answer  setting  forth  that  there  was  an  appeal  pend* 
ing  from  a  judgment  setting  aside  the  order  approving  the 
guardian's  final  report  was  not  good.  An  appeal,  where  a 
supersedeas  is  obtained,  stays  proceedings  on  the  judgment 
from  which  the  appeal  is  prosecuted,  but  it  does  not  preclude 
parties  from  suing  on  the  judgment  or  from  prosecuting  col- 
lateral or  independent  proceedings.  Burton  v.  Burton,  28 
Ind.  342 ;  Burton  v.  BeedSy  20  Ind.  87 ;  Randies  v.  Randleg, 
67  Ind.  434;  Nill  v.  Gomparet,  16  Ind.  107;  StaU,  ex  rel., 
V.  Krug,  94  Ind.  366  (371). 

The  penalty  of  the  bond  sued  on  is  one  thousand  dollars. 
Under  our  decisions  there  can  be  no  recovery  beyond  the 
penalty  of  the  bond  in  a  case  where  the  penalty  is  expressly 
designated.  Meadows  v.  State,  ex  rd,^  114  Ind.  537  ;  Grader 
V.  De  Wolf,  112  Ind.  1.  The  relator  has  oflfered  to  remit 
the  amount  of  the  judgment  in  excess  of  one  thousand  dol- 
lars, and  is  hereby  permitted  to  do  so. 

The  personal  judgment  as  to  Benajah  Line  and  as  to 
Samuel  Pressler,  is  affirmed  upon  the  remittitur.  The  judg- 
ment as  to  Eliza  Pressler  and  Samuel  Pressler  as  to  the  al- 
leged fraudulent  conveyance,  is  reversed.  The  costs  must 
be  adjudged  against  the  relator  in  favor  of  Samuel  Pressler 
and  Benajah  Line,  back  to  the  return  of  the  verdict.  Other 
costs  are  adjudged  in  her  favor.  All  costs  are  adjudged  in 
favor  of  Eliza  Pressler. 
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The  judgment,  so  far  as  aflPects  the  right  to  set  aside  the 
conveyance  to  Eliza  Pressler^  is  reversed^  and  the  cause  is 
remanded  with  instructions  to  permit  the  relator  to  amend 
her  complaint^  if  she  so  elects,  and  if  issue  be  joined  thereon, 
to  try  such  issue  as  to  the  alleged  fraudulent  conveyance^ 
but  not  to  open  the  case  as  to  any  other  issue. 

VUed  March  17, 1892;  petition  for  a  reheariDg  overraled  May  10,  1892. 
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131  ^47l 

Tax  Commissioners.— iSSfote  BoardL— Power  to  Punish  for  CorUempl.-'So  ^^    ^ 

much  of  the  tax  law  of  1889,  as  attempts  to  confer  upon  the  State  Board 
of  Tax  Commissioners  power  to  fine  and  imprison  for  contempt  is  un* 
constitutional. 

CoNSTiTnTiONAii  Law. — Independence  of  the  Three  D^partmenta  oj  StaU. — ^The 
power  of  the  three  great  departments  of  the  State  are  not  merely  equal, 
but  they  are  exclusive  in  respect  to  the  duties  assigned  to  each,  and 
they  are  absolutely  independent  of  each  other. 

Contempt. — Power  to  Punish  foTf  Who  May  Exereise, — Only  Ihe  courts 
and  the  General  Assembly  can  punish  for  contempt ;  and  the  power  to 
do  so  can  not  be  conferred  upon  any  other  official  or  board  of  officials. 

OsNEBAii  Assembly. — Delegation  of  Power. — The  General  Assembly  can 
not  delegate  its  law-making  power  to  any  person  or  body. 

From  the  Marion  Superior  Court. 

A.  6.  Smith,  Attorney  General,  for  appellant. 

A.  C.  Harris,  T.  A.  Stuart,  W.  V.  Stuart,  G.  B.  Stuart, 
W.  A.  Ketcham,  S.  O.  Pickens,  8,  N.  Chambers,  C.  W.  MooreSj 
A.  Zollars,  N.  O.  Ross,  J.  T.  Dye,  J.  M.  Butler,  A,  H. 
Snow  and  J.  M.  Butler,  Jr.,  for  appellee. 

Coffey,  J. — The  General  Assembly  of  the  State  passed 
an  act,  which  was  approved  and  went  into  force  on  the  6th 
day  of  March,  1891,  entitled  "An  act  concerning  taxation, 
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repealing  all  laws  in  conflict  herewith,  and  declaring  an 
emergency/' 

The  act  creates  a  State  Board  of  Tax  Commissioners,  com- 
posed of  five  persons,  viz.,  the  Secretary  of  State,  the  Auditor 
of  State,  and  the  Governor  of  the  State,  who  are  styled  ex 
officio  members,  and  two  persons  of  opposite  political  faith 
appointed  by  the  Governor  of  the  State.  At  the  time  the 
matters  occurred,  out  of  which  this  suit  arose,  the  board  was 
composed  of  the  Secretary  of  State,  the  Auditor  of  State,  the 
Governor  of  the  State,  Josiah  N.  Gwin  and  Ivan  N.  Walker. 

By  the  provisions  of  the  act  the  Governor  of  the  State  is 
the  chairman  of  the  State  Board  of  Tax  Commissioners. 

Section  129  of  the  act  provides  that  this  board  shall  an- 
nually convene  in  the  office  of  the  Auditor  of  State  on  the 
first  Monday  of  August  each  year  for  the  purpose  of  assess- 
ing railroad  property  and  equalizing  the  assessment  of  real 
estate ;  that  it  shall  not  be  bound  by  any  reports  or  estimates 
of  value  of  railroad  property,  real  estate  or  other  property, 
as  returned  to  the  county  auditors  or  to  the  Auditor  of  State, 
but  shall  appraise  and  assess  all  property  at  its  true  cash 
value,  as  defined  by  the  act,  according  to  its  best  knowledge 
and  judgment,  and  so  equalize  the  assessment  of  property 
throughout  the  State.  It  also  contains  this  provision :  ''  They 
shall  have  the  power  to  send  for  persons,  books  and  papers, 
to  examine  records,  hear  and  question  witnesses,  to  punish 
for  contempt  any  one  who  refuses  to  appear  and  answer  ques- 
tions, by  fine  not  exceeding  one  thousand  dollars,  and  by  im- 
prisonment in  the  county  jail  of  any  county  not  exceeding 
thirty  days,  or  both.  Appeals  shall  lie  to  the  criminal  court 
of  Marion  county  from  all  orders  of  the  board  inflicting  such 
punishment,  which  appeals  shall  be  governed  by  the  laws 
providing  for  appeals  in  criminal  cases  from  justices  of  the 
peace  so  far  as  applicable.  The  sherifis  of  the  several  counties 
of  the  State  shall  serve  all  process  and  execute  all  orders  of 
the  board.*' 

Claiming  to  act  under  the  power  and  authority  conferred 
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upon  it  by  the  provisions  of  this  statute,  the  State  Board  of 
Tax  Commissionera,  on  its  own  motion,  caused  a  subpoena 
c?uce«  teoum  to  be  issued  to  all  the  banks  in  the  State,  requir- 
ing the  president,  cashier  and  book-keeper,  or  either  of  them, 
of  the  bank  named  in  the  subpoena,  to  appear  before  the 
board,  at  the  office  of  the  State  Board  of  Tax  Commission- 
ers, in  the  State-House  in  the  citj  of  Indianapolis,  on  a  day 
named  in  the  subpoena,  and  to  bring  and  have  with  them, 
then  and  there,  sUch  books,  papers  and  accounts  of  such 
banking  institution  as  should  fully  disclose  and  show  the 
names  of  all  persons  having  money,  bonds,  stocks,  notes  or 
other  property  of  value  on  deposit  and  in  the  custody  of  such 
bank  on  the  1st  day  of  April,  1891,  and  the  respective  amounts 
of  such  deposits  or  other  property  in  the  custody  of  the  bank, 
and  to  answer  all  questions  which  might  be  asked  in  relation 
thereto,  or  with  reference  to  the  property  owned  by  the  bank 
itself.  The  subpoena  was  signed  by  Joseph  T.  Fanning,  as 
secretary  of  the  board. 

At  the  bottom  of  the  subpoena,  and  following  the  signature 
of  the  secretary,  was  the  following : 

'^  For  the  purposes  of  the  State  Board  of  Tax  Commiis- 
sioners,  as  set  forth  in  this  subpoena,  it  will  answer  if  the 
president,  cashier  or  book-keeper  of  the  above  mentioned 
bank  make  out  a  sworn  statement  of  the  balances  to  the 
credit  of  its  individual  depositors  on  April  1st,  1891,  giving 
name  in  full  of  each  depositor,  amount  of  his  credit  balance, 
and  forward  said  sworn  statement  to  the  State  Board  of  Tax 
Commissioners  without  delay.^' 

One  of  the  subpoenas  was  served  upon  the  appellee,  at  the 
city  of  Evansville,  where  he  resides,  and  where  he  is  vice- 
president  of  a  State  bank  known  as  the  German  Bank  of 
Evansville.  In  answer  to  the  subpoena  he  appeared  before 
the  State  Board  of  Tax  Commissioners  on  the  25th  day  of 
August,  1891,  when  there  was  present  of  the  members  of  the 
board  the  following  persons,  and  no  others,  viz. :    Claude 
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Matthews^  Secretary  of  State,  acting  as  president  of  the  board; 
J.  O.  Henderson,  Auditor  of  State,  and  Ivan  N.  Walker. 

Upon  his  appearance  he  was  duly  sworn,  when  the  follow- 
ing proceedings  were  had,  viz. : 

^^  Question.  State  your  name  and  place  of  residence?  An- 
swer.   Phillip  C.  Decker  ;  I  reside  in  the  city  of  Evansville. 

'^  Q.  In  what  business  are  you  engaged  ?  A.  That  of 
banking. 

^'  Q.  With  what  institution  are  you  engaged,  and  in  what 
capacity  ?  A.  I  am  vice-president  of  the  German  Bank  of 
Evansville,  Indiana ;  the  president  lately  died  and  I  am 
acting  as  president.  Our  bank  was  organized  under  the  laws 
of  Indiana. 

'^  Q.  State  the  aggregate  amount  of  the  individual  depos- 
its held  by  the  German  Bank  of  which  you  are  vice-presi- 
dent on  the  1st  day  of  April,  1891.     A.    About  |300,000. 

^'  Q.  Give  the  amount  of  money  held  on  deposit  by  said 
bank  on  the  1st  day  of  April,  1891,  belonging  to  some  one 
depositor. 

*'  The  witness :  Before  answering  the  question  I  respect- 
fully ask  the  board  whether  there  is  any  appeal,  complaint, 
suit  or  proceeding  of  any  kind  pending  before  this  board  or 
elsewhere  to  assess  any  depositor,  or  to  revise  his  tax  list  in 
any  manner. " 

By  the  board :  "  No ;  we  are  exercising  the  power  of 
discovery." 

The  witness :  **  I  decline  to  answer,  under  the  advice  of 
counsel,  either  as  to  the  name  of  any  depositor  or  the  amount 
of  his  deposit/' 

*'  Q.  Give  me  the  amount  of  personal  property,  other 
than  money,  held  by  your  bank,  as  custodian  or  agent,  oh 
the  1st  day  of  April,  1891,  such  as  notes,  stocks,  bonds  or 
other  property  of  value  belonging  to  any  one  depositor?" 
A.  *^  I  respectfully  ask  the  board  to  state,  before  an  answer 
to  the  question  just  put,  whether  there  is  any  appeal,  com- 
plaint, cause  or  proceeding  of  any  kind  pending  beibre  this 
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board  or  elsewhere  to  assess  the'  property  of  said  bank  or 
any  partner  therein/' 

Answer  by  the  board :     "  No." 

The  witness:  ^'I  decline  to  do  so,  under  advice  of 
counsel." 

*'  Q.  For  the  purpose  of  ascertaining  what,  if  any,  money 
on  deposit  in  your  institution,  belonging  to  persons,  firms, 
companies  or  corporations,  has  been  omitted  purposely  or 
otherwise  from  the  tax  duplicate  of  Vanderburgh  county. 
You  will  please  give  this  boafd  a  list  of  the  names  of  your 
depositors  on  the  1st  day  of  April,  1891.  A.  I  most  re- 
spectfully decline  to  give  such  list,  having  just  been  in- 
formed by  the  board  that  no  appeal,  complaint,  suit  or  pro- 
ceeding is  here  pending  before  this  board  or  elsewhere,  to 
assess  or  revise  the  tax  list  of  any  depositor,  or  partner,  or 
officer  of  the  bank. 

"  Q.  For  the  purpose  above  indicated,  give  a  list  of  de- 
positors on  the  1st  day  of  April,  1891,  with  the  several 
amounts  of  money  to  their  credit  on  that  day.  A.  I  de- 
cline to  give  either  the  names  of  my  depositors  or  the  sev- 
eral amounts  standing  to  their  credit,  respectively,  on  the 
Ist  day  of  April,  1891,  either  for  taxes  or  for  any  other  pur- 
pose, because  I  am  now  informed  by  the  board  that  there  is 
no  appeal,  complaint,  suit  or  proceeding  pending  here  or 
elsewhere  to  assess  or  revise  the  tax  list  of  any  depositor. 

"  Q.  Likewise  give  us  the  names  of  all  persons  who  have 
property  other  than  money,  stocks,  bonds,  jewelry  or  other 
property  of  value  by  said  German  bank  held  as  custodians 
on  the  first  day  of  April,  1891,  and  the  several  amounts,  with 
a  description  and  value  of  such  property.  A.  I  decline  to 
answer  your  questions  for  the  reasons  given  above. 

*'  Q.  By  an  examination  of  the  books  and  papers  of  said 
bank  would  you,  as  its  vice-president,  be  able  to  furnish  to 
this  board  the  information  asked  for  in  the  foregoing  ques- 
tion ?    A.   I  would  not. 

''Q.    Tou  are  now  commanded  to  produce  such  books  and 
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papers  of  the  German  bank  for  the  inspection  of  this  board  as 
will  fully  afford  the  information  herein  sought  to  be  obtained, 
and  which  will  discover  the  names  of  the  depositors  of  said 
German  bank  on  the  1st  day  of  April,  1891,  and  the  several 
amounts  to  their  credit;  also,  such  books  as  will  show  the 
names  and  description  of  the  property  of  value  held  by  said 
bank  as  custodian  and  agent  on  said  day.  A.  As  vice-presi- 
dent of  said  bank  I  now  decline  to  produce  any  of  its  books 
or  papers  for  the  inspection  of  this  Board  for  any  purpose/' 

Thereupon  the  State  Board  of  Tax  Commissioners,  be- 
cause of  the  refusal  of  the  appellee  to  appear  and  answer 
the  questions  above  set  forth,  and  to  give  the  information 
thereby  sought  to  be  elicited,  assessed  against  him  a  fine  of 
five  hundred  dollars,  and  that  he  stand  committed  until  the 
fine  be  paid  or  replevied,  and  entered  the  following  judg- 
ment :  "  Therefore,  it  is  considered  and  ordered  by  the 
State  Board  of  Tax  Commissioners  that  Philip  C.  Decker,  on 
account  of  his  refusal  to  appear  and  answer  questions,  and 
his  disobedience  to  the  order  of  this  board,  be  and  hereby 
is  fined  in  the  sum  of  five  hundred  dollars  ($600),  and  it  is 
further  considered  by  the  board  that  said  Philip  C.  Decker 
do  stand  committed  to  the  jail  of  Marion  county,  Indiana, 
until  said  fine  be  paid  or  replevied." 

Upon  entering  the  foregoing  judgment  the  secretary  of 
the  board  delivered  to  the  appellant,  as  the  sheriff  of  Ma- 
rion county,  a  commitment  reciting  the  fact  that  the  appel- 
lee had  been  fined  the  sum  of  five  hundred  dollars  for  con- 
tempt, and  ordering  that  he  be  committed  to  the  jail  of 
Marion  county  until  discharged  by  due  process  of  law. 
Upon  this  commitment  the  appellee  was  arrested.  He  there- 
upon filed  his  petition  in  the  Marion  Superior  Court  praying 
for  a  writ  of  habeas  corjyiis. 

To  the  writ  issued  upon  this  petition  the  appellant  made 
his  return  stating,  among  other  things,  substantially  the  pro- 
ceedings above  set  forth.     To  this  return  the  appellee  filed 
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exceptions,  which  were  sustained  by  the  court,  and  an  order 
was  entered  discharging  the  appellee  from  custody. 

The  assignment  of  error  calls  in  question  the  propriety 
of  the  ruling  of  the  Marion  Superior  Court  in  sustaining  the 
'exceptions  to  the  return  made  by  the  appellant  to  the  writ 
of  hctbeaa  corpus. 

It  is  contended  by  the  appellee : 

First  That  the  power  to  punish  for  contempt  is  a  judi- 
cial function  which  can  only  be  exercised  by  a  court ;  and 
if  it  be  claimed  that  the  act  in  question  makes  the  State 
Board  of  Tax  Commissioners  a  court,  then  so  much  of  the 
act  as  seeks  to  do  so  is  void,  because  it  is  not  embraced  in 
the  title  of  the  act,  and  because  three  of  the  persons  consti- 
tuting the  board  are  forbidden  by  the  Constitution  of  the 
State  from  exercising  judicial  functions. 

Second.  That  if  the  board  has  power  to  punish  for  con- 
tempt it  can  only  do  so  for  the  refusal  of  a  witness  to  appear 
and  answer  questions  pertinent  and  material  to  some  issue 
in  a  suit,  action  or  proceeding  then  pending. 

Third.  That  the  proceedings  of  the  board  in  this  matter 
are  in  violation  of  the  provisions  of  the  Constitution  of  the 
United  States,  which  provides  that ''  The  right  of  the  people 
to  be  secure  in  their  persons,  houses,  papers  and  eflects 
against  unreasonable  searches  and  seizures  shall  not  be  vio- 
lated ;  and  no  warrant  shall  issue  but  upon  reasonable  cause, 
supported  by  oath  or  affirmation,  and  particularly  describ- 
ing the  place  to  be  searched  and  the  person  or  thing  to  be 
seized.'' 

Fourth.  That  the  State  Board  of  Tax  Commissioners  has 
no  original  jurisdiction  except  in  the  matter  of  the  assess- 
ment of  railway  corporations  and  equalizing  the  assessment 
of  real  estate. 

These  several  propositions  have  been  ably  and  exhaus- 
tively argued  on  both  sides,  not  only  in  the  briefs  on  file,  but 
also  orally  in  open  court,  but  it  seems  to  us  that  if  the  first 
proposition  presented  by  the  appellee,  namely,  that  so  much 
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of  the  statute  in  question  as  attempts  to  confer  on  the  State 
Board  of  Tax  Commissioners  the  power  to  fine  and  imprison 
for  contempt  of  its  authority  is  void^  by  reason  of  being  in 
conflict  with  State  Constitution,  can  be  sustained,  the  other 
questions  presented  do  not  necessarily  or  properly  arise.  If 
this  position  can  not  be  maintained,  then  some  or  all  of  the 
other  propositions  do  arise,  and  must  be  decided  by  this  court^ 
but  the  first  inquiry  in  a  case  like  this  leads,  naturally,  to  an 
investigation  of  the  authority  under  which  the  complaining 
party  has  been  deprived  of  his  liberty. 

The  solution  of  the  question  presented  renders  it  neces- 
sary that  we  shall  inquire  : 

First  As  to  what  department  of  the  State  government  the 
State  Board  of  Tax  Commissioners  belongs ;  and. 

Second,  Into  the  nature  of  the  power  to  fine  and  commit 
for  contempt. 

Article  3,  section  1,  of  our  State  Constitution,  is  as  fol- 
lows: 

"  The  powers  of  the  government  are  divided  into  three 
separate  departments ;  the  legislative,  the  executive,  inclad- 
ing  the  administrative,  and  the  judicial;  and  no  person 
charged  with  official  duties  under  one  of  these  departments 
shall  exercise  any  of  the  functions  of  another,  except  as  in 
this  Constitution  expressly  provided." 

The  division  of  powers  made  by  our  Constitution  exists  in 
the  Federal  Constitution  and  in  most,  if  not  all,  of  the  State 
Constitutions.  The  powers  of  these  departments  are  not 
merely  equal,  they  are  exclusive,  in  respect  to  the  duties  as- 
signed to  each,  and  they  are  absolutely  independent  of  each 
other.  The  encroachment  of  one  of  these  departments  u{)on 
the  other  is  watched  with  jealous  care,  and  is  generally 
promptly  resisted,  for  the  observance  of  this  division  is  es- 
sential t©  the  maintenance  of  a  Republican  form  of  govern- 
ment. Wright  v.  Defrees,  8  Tnd.  298;  Lafayette^  etc.,  R-  S" 
Co,  V.  OeigeTy  34  Ind.  185 ;  State,  ex  reL,  v.  Denny,  118  Ind. 
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382  ;  State,  ex  rel.,  v.  Noble,  118  Ind.  360;  Havey  v.  State, 
ex  reL,  127  Ind.  688. 

It  is  the  duty  of  the  legislative  department  of  the  State  to 
make  the  laws ;  it  is  the  duty  of  the  judicial  department  to 
construe  and  apply  them  ;  and  it  is  the  duty  of  the  executive 
department  to  see  that  such  laws  are  faithfully  executed. 

No  provision  of  our  Constitution  was  more  carefully  con- 
sidered and  fully  discussed  in  the  Constitutional  Convention 
than  the  one  now  under  consideration.  As  to  the  legislative 
department  it  is  believed  that  Mr.  Biddle  expressed  what  was 
the  understanding  of  the  convention  when  he  said  :  "  The 
General  Assembly  has  no  other  duty  nor  power  than  to  make 
laws.  After  a  law  has  been  enacted  this  department  has  no 
further  power  over  the  subject.  It  can  neither  adjudge  the 
law  nor  execute  it,  but  must  leave  it  upon  the  statute  books, 
and  for  any  function  still  remaining  in  the  legislative  power, 
there  it  would  forever  remain.  All  the  power  of  this  de- 
partment here  ends.''     2  Constitutional  Debates,  1324. 

It  can  not,  with  propriety,  be  contended  that  the  State 
Board  of  Tax  Commissioners  belongs  to  the  legislative  de- 
partment of  the  State,  for  it  has  no  power  to  enact  laws. 
The  General  Assembly  can  not  delegate  its  law-making 
power  to  any  other  person  or  body.  It  can  not  be  success- 
fully maintained  that  the  Legislature  could  confer  on  the 
Governor  of  the  State  and  the  principal  administrative  offi- 
cers of  the  State  duties  pertaining  to  the  judicial  depart- 
ment. Indeed,  the  learned  Attorney-General  admits,  in 
argument^  that  the  State  Board  of  Tax  Commissioners  is  not 
a  court,  and  he  does  not  contend  that  it  can  perform  any 
function  which  is  of  a  purely  judicial  character.  As  the 
State  Board  of  Tax  Commissioners  is  neither  a  legislative 
body  nor  a  court,  it  must  belong  to  the  executive  or  admin- 
istrative department  of  the  State.  That  it  does  belong  to 
that  department,  we  think,  is  too  plain  for  argument.  It  is 
charged  with  the  duty  of  executing  certain  provisions  of  the 
revenue- laws  of  the  State,  and  when  it  has  performed  that 
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duty  its  functions  are  at  an  end.  But  because  it  is  a  body 
belonging  to  the  executive  or  administrative  department  of 
the  government  it  by  no  means  follows  that  it  may  not  per- 
form functions  which  are,  in  their  nature,  judicial.  Hear- 
ing and  determining  appeals  from  the  county  board  of  re- 
view, hearing  witnesses  and  equalizing  the  appraisement  of 
real  estate,  and  assessing  the  railroad  property  named  in  the 
act,  is  the  performance  of  a  duty  judicial  in  its  nature. 

Mr.  High,  in  his  work  on  Injunctions,  section  493,  in 
speaking  of  the  power  of  courts  of  equity  to  enjoin  assess- 
ments, says:  *'So  the  fact  that  the  tribunal  fixed  by  law 
for  determining  and  equalizing  the  value  of  property  for  the 
purposes  of  assessment  has  assessed  it  too  high  will  not  war- 
rant an  injunction,  since  the  action  of  such  officers  is  judi- 
cial in  its  nature  and  will  not  ordinarily  be  reviewed  in 
equity." 

Mr.  Mechem,  in  his  work  on  Public  Offices  and  Offi- 
cers, in  considering  the  subject  of  the  liability  of  judicial 
officers  on  account  of  their  official  acts,  in  section  636  says : 
^'  There  is  still  a  large  class  of  officers  whose  duties  lie  wholly 
outside  of  the  domain  of  courts  of  justice,  or  concern  the 
business  of  the  court  only  incidentally  or  occasionally,  and 
who  are  yet  called  upon  by  law  to  exercise,  for  the  benefit 
of  the  public  or  of  individuals,  powers  very  nearly  akin  to 
those  of  judges  in  the  courts.'' 

In  the  case  of  State  v.  Wood^  110  Ind.  82,  this  court, 
in  speaking  of  the  power  of  the  board  of  county  equaliza- 
tion, said  :  ^'  The  board  was  not,  nor  was  it  necessary  that 
it  should  be,  a  court.  It  was  not,  and  could  not  be,  sitting 
as  a  court.  It  was  in  the  exercise  of  statutory  powers  and 
duties,  which  duties,  perhaps,  may  be  said  to  be  9ua«t  judi- 
cial." 

So  in  the  case  of  Kuniz  v.  Sumption,  117  Ind.  1,  in  speak- 
ing of  the  same  tribunal,  this  court  said  :  "  We  agree  with 
the  appellee's  counsel  that  the  board  of  equalization  is  not  a 
judicial  tribunal,  in  the  strict  sense  of  the  term ;  but  while 
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this  is  true,  it  is  also  true  that  it  possesses  functions  of  a  ju- 
dicial nature/' 

It  is  often  a  matter  of  much  difficulty  to  determine  whether 
the  functions  exercised  by  a  tribunal  of  this  character  are 
such  as  pertain  exclusively  to  the  courts,  or  whether  they 
are  such  as  it  may  lawfully  exercise.  Mr.  Mechem  on  Pub- 
lic Office  and  Officers,  section  637,  says:  ^^^ Quasi  judicial 
functions  *  *  *  are  those  which  lie  midway  between  the 
judicial  and  ministerial  ones.  The  lines  separating  them 
from  such  as  are  thus  on  their  two  sides  are  necessarily  in- 
distinct ;  but,  in  general  terms,  when  the  law,  in  words  or 
by  implication,  commits  to  any  officer  the  duty  of  looking 
into  facts,  and  acting  upon  them,  not  in  a  way  which  it  spe- 
cifically directs,  but  after  a  discretion  in  its  nature  judicial, 
the  function  is  termed  quasi  judicial.'" 

That  it  was  in  the  power  of  the  General  Assembly  to  con- 
fer on  the  State  Board  of  Tax  Commissioners  the  power  to 
hear  and  determine  appeals  from  the  county  boards  of  re- 
view, to  equalize  the  assessments  of  real  estate  and  to  assess 
the  railroad  property  named  in  the  act. is  not  doubted,  and 
the  question  as  to  whether  the  Legislature  could  confer  upon 
it  the  power  to  fine  and  imprison  the  citizens  of  the  State 
for  contempt  of  its  authority  depends  upon  whether  such 
action  is  purely  judicial  or  only  quasi  judicial. 

A  proceeding  against  a  person  as  for  a  contempt  is  ordi- 
narily in  the  nature  of  a  criminal  proceeding,  and  statutes 
authorizing  punishment  for  contempt  of  the  authority  of  a 
tribunal  are  criminal  statutes,  and  are  to  be  strictly  con- 
strued. Maocwell  v.  RiveSy  11  Nev.  213;  Holman  v.  State, 
105  Ind.  513. 

In  the  case  of  Ex  parte  Dolly  7  Phila.  595,  in  discharging 
the  prisoner  who  had  been  committed  by  a  commissioner  ap- 
pointed by  the  United  States  Circuit  Court,  as  for  a  contempt, 
for  refusing  to  appear  and  testify  and  produce  certain  books, 
the  court  said  :  "  I  very  much  doubt  the  power  of  Congress 
Vol.  131.— 31 
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to  invest  a  commissioner  with  the  authority  in  a  proceeding 
originally  instituted  before  him  to  summarily  commit  a  citizen 
for  alleged  contempt.  This  was  an  exercise  of  the  judicial 
power  of  the  United  States,  which,  under  the  Constitution, 
could  not  be  intrusted  to  an  officer,  appointed  and  holding 
his  office  in  the  manner  in  which  these  commissioners  were 
appointed  and  held  their  offices/' 

Again,  in  the  celebrated  case  of  Kilborn  v.  Uiompaon,  103 
U.  S.  168,  involving  the  question  of  the  power  of  Congress 
to  arrest  and  punish  a  witness  for  contempt  in  .refusing  to 
answer  questions  before  a  committee  of  the  House,  Justice 
MiLLEB,  in  speaking  for  the  court,  said  :  ^*  The  Constitution 
declares  that  no  person  ^hall  be  deprived  of  his  life,  liberty, 
or  property,  without  due  process  of  law,  and  it  has  been  re- 
peatedly held  by  the  United  States  Supreme  Court  that  this 
means  a  trial  in  which  the  rights  of  the  party  shall  be  de- 
cided by  a  court  of  justice  appointed  by  law  and  governed 
by  the  rules  of  law  previously  established." 

So,  again,  in  the  case  of  In  re  Mason^  43  Fed.  Rep.  510,  in 
which  Mason  had  been  committed  by  a  United  States  Circuit 
Court  Commissioner  for  contempt  in  failing  to  appear  and 
testify  as  a  witness,  the  court  said  :  ^^  To  arrest  and  punish 
for  a  contempt  is  the  highest  exercise  of  judicial  power,  and 
belongs  to  judges  of  courts  of  record,  or  superior  courts. 
Where  jurisdiction  exists  there  can  be  no  review.  A  pardon 
by  the  executive  is  in  most  cases  the  mode  of  release.  This 
power  is  not,  and  never  has  been,  an  incident  to  the  mere  ex- 
ercise of  judicial  function,  and  such  power  can  not  be  upheld 
upon  inferences  and  implications,  but  must  be  expressly  con- 
ferred by  law." 

As  bearing  upon  the  question  now  under  discussion,  see, 
also.  In  re  McLean,  37  Fed.  Rep.  648 ;  Anderson  v.  Dunn, 
6  Wheat.  204;  Shoultz  v.  McPheeters,  79  Ind.  373  ;  Vander- 
cook  V.  Williama,  106  Ind.  345 ;  Ex  parte  Milligany  4  Wall. 
2  ;  Gregory  v.  State,  ex  reL,  94  Ind.  384  ;  Whitcomb's  Ckut^ 
120  Mass.  118. 
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These  cases  lead  to  the  inevitable  conclusion  that  the 
power  to  punish  for  contempt  belongs  exclusively  to  the 
courts,  except  in  cases  where  the  Constitution  of  a  State  ex- 
pressly confers  such  power  upon  some  other  body  or  tribunal. 
Our  State  Constitution  confers  such  power  upon  the  Gen- 
eral Assembly,  but  upon  no  other  body.  '  The  doctrine  that 
such  power  rests  with  the  courts  alone  is  based  upon  the  fact 
that  a  party  can  not  be  deprived  of  his  liberty  without  a  trial. 
To  adjudge  a  person  guilty  of  contempt  for  a  refusal  to  an- 
swer questions,  the  tribunal  must  determine  whether  such 
questions  are  material,  and  whether  it  is  a  question  which  the 
witness  is  bound  to  answer,  otherwise  it  can  not  be  deter- 
mined that  the  witness  is  in  contempt  of  its  authority  in  re- 
fusing to  answer. 

So  fiir  as  we  are  informed,  the  trial  of  a  citizen  involving 
the  question  of  his  liberty,  by  any  civil  tribunal  other  than 
a  court,  has  never  been  sustained,  unless  the  power  to  do  so 
was  conferred  by  some  constitutional  provision.  For  the 
reasons  above  given,  our  conclusion  is  that  so  much  of  the 
act  under  consideration  as  attempts  to  confer  on  the  State 
Board  of  Tax  Commissioners  power  to  fine  and  imprison  for 
contempt  is  in  violation  of  section  1,  article  3,  of  our  State 
Constitution,  and  is  void.  It  follows  that  such  board  had  no 
authority  to  fine  the  appellee  and  commit  him  to  the  jail  of 
Marion  county,  and  that  the  Marion  Superior  Court  did  not 
err  in  ordering  his  release. 

It  is  claimed,  however,  by  the  learned  Attorney  General  that 
the  conclusion  here  reached  is  in  conflict  with  the  conclusion 
in  the  cases  of  Ex  parte  Mallinhrodty  20  Mo.  493 ;  Swafford  v. 
Serrong,  84  Ga.  65,  and  Noyes  v.  Byxbee,  45  Conn.  382. 

\f^e  Jiave  given  each  of  those  cases  a  careful  consideration. 

In  Ex  parte  Mallinhrodty  supra,  it  was  held  that  the  pow- 
ers of  a  notary  public  in  taking  depositions  was  purely  stat- 
utory^  and  that  the  statutes  of  the  State  of  Missouri  did  not 
confer  on  such  officer  the  power  to  commit  a  witness  for  re- 
fasing  to  produce  books. 
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In  the  case  of  Swafford  v.  Berrong,  supra,  it  was  held  that 
the  act  of  the  Geueral  Assembly  iucorporating  the  town  of 
Clayton  conferred  upon  the  Governing  Board  or  Council  ju- 
dicial powers,  with  authority  to  try  offenders  alleged  to  have 
violated  the  town  ordinances;  and  inasmuch  as  it  was  a 
court,  when  sitting  for  that  purpose,  it  had  the  power  to 
punish  for  contempt.  No  question  of  the  authority  of  the 
General  Assembly  to  confer  such  power,  under  the  Consti- 
tution of  Georgia,  was  involved  in  the  case  or  decided  by  the 
court. 

In  the  case  of  Noyes  v.  Byxbee,  supra,  it  was  held  that  the 
statute^  of  Connecticut  did  not  confer  on  the  insurance  com- 
missioner, appointed  to  Investigate  the  financial  condition  of 
life  insurance  companies,  power  to  commit  a  witness  for  re- 
fusing to  be  sworn  to  answer  questions. 

In  our  opinion  these  authorities  do  not  conflict  with  the 
conclusion  we  have  reached  in  this  case. 

Striking  out  the  portion  of  the  statute  which  attempts  to 
confer  on  the  State  Board  of  Tax  Commissioners  the  power 
to  punish  by  fine  and  imprisonment  for  contempt,  does  not 
necessarily  affect  the  validity  of  any  other  provision,  but  it 
disposes  of  the  question  as  to  whether  the  appellee  is  law- 
fully imprisoned,  and,  striking  out  such  provision,  the  con- 
clusion necessarily  follows  that  he  is  entitled  to  his  release. 
This  is  the  sole  purpose  of  a  suit  of  this  kind.  The  purpose 
of  the  suit  being  attained,  the  other  questions  sought  to  be 
presented  in  this  cause,  and  so  ably  discussed  on  both  sides, 
do  not  arise,  and  we  can  not,  with  propriety,  discuss  or  de- 
cide them.  If  this  were  a  prosecution  for  a  violation  of 
other  provisions  of  the  statute,  or  if  it  were  a  suit  to  enjoin 
the  collection  of  increased  taxes  made  on  an  increase  in  the 
value  of  property  not  named  in  the  act  fixed  by  the  State 
Board  of  Tai^  Commissioners  in  the  exercise  of  original  ju- 
risdiction, then  we  could,  perhaps,  make  a  binding  adjudica- 
tion as  to  the  other  questions  discussed,  but  in  a  suit  like 
this,  where  the  sole  question  relates  to  the  right  of  the  ap- 
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pellee  to  be  released  from  an  unlawful  imprisonment,  in- 
flicted by  a  tribunal  without  authority  to  commit  him,  we 
do  not  think  they  are  involved  in  such  a  sense  as  to  render 
it  necessary  or  proper  that  they  should  be  decided. 

Judgment  affirmed. 
Filed  May  10, 1S92. 

CoNcuKRiNQ  Opinion. 

Elliott,  C.  J. — A  citizen  can  only  be  imprisoned  by  due 
process  of  law.  Where  there  is  an  imprisonment  without 
due  process  of  law,  the  great  writ  of  liberty  will  deliver  the 
citizen  from  an  unlawful  restraint.  If,  therefore,  the  appel- 
lee was  imprisoned  without  due  process  of  law,  the  writ  of 
habeas  corpus  was  properly  awarded,  and  this  appeal  must 
fail.  There  is,  it  is  obvious,  one  question  only  that  we  can 
with  propriety  decide,  and  that  is,  whether  the  appellee  was 
imprisoned  by  due  process  of  law. 

Prison  doors  open  only  at  the  command  of  the  law,  and 
that  law  must  be  warranted  by  the  Constitution.  It  is  the 
law  that  restrains  citizens  of  their  liberty,  and  the  command 
for  the  restraint  must  issue  from  an  officer  or  tribunal  having 
jurisdiction  to  adjudge  imprisonment.  If  the  State  board  had 
jurisdiction  to  adjudge  that  the  appellee  should  be  imprisoned, 
there  was  due  process  of  law ;  if  it  had  no  jurisdiction  to 
imprison,  there  was  not  due  process  of  law,  and  the  appellee 
was  unlawfully  deprived  of  his  liberty.  A  judgment  of  a 
tribunal — even  the  highest  in  the  land — is  absolutely  void 
if  rendered  in  a  case  over  which  it  had  no  authority. 
Whether  the  State  board  had  authority  in  this  instance  to 
consign  a  citizen  to  prison  depends  upon  the  validity  of  the 
statutory  provision  assuming  to  invest  the  board  with  the 
high  power  of  casting  citizens  into  jail.  The  question  is 
one  of  legislative  power.  If  the  power  exists,  then  the 
Legislature  may  authorize  a  board  of  town  trustees,  a  board 
of  assessors,  a  board  of  road  supervisors,  or  any  other  ad- 
ministrative officer  to  adjudge  imprisonment  against  a  citi- 
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zen  who  disobeys  an  order  made  by  it.  If  it  be  granted 
that  the  power  exists,  then  it  inevitably  follows  that  it  is  odc 
which  can  not  be  limited  or  controlled  by  the  courts^  bat  is 
to  be  exercised  without  limit  or  restraint  by  the  legislative 
department  of  the  government. 

In  my  judgment  the  Legislature  has  no  power  to  author- 
ize an  administrative  or  executive  officer^  whatever  his  rank 
or  duties^  to  sentence  a  citizen  to  imprisonment.  It  can  not 
confer  that  authority  upon  the  Governor  of  the  State,  nor  upon 
any  other  executive  or  administrative  officer,  dor  upon  all 
the  executive  or  administrative  officers  of  the  State  combined. 

The  Constitution  defines  the  power  of  the  Legislature  to 
punish  for  contempt.  It  expressly  provides  when  the  Leg- 
islature may  punish  for  contempts  committed  against  its  own 
immediate  authority,  and  thus  clearly  denies  the  power  to 
punish  save  as  expressly  provided,  for  the  express  provision 
"  excludes  all  implied  ones.  This  is  the  provision  of  the  Con- 
stitution :  '^  Either  house,  during  its  session,  may  punish  by 
imprisonment,  any  person  not  a  member,  who  shall  have 
been  'guilty  of  disrespect  to  the  house  by  disorderly  or  con- 
temptuous behavior  in  its  presence,  but  such  imprisonment 
shall  not  at  any  time  exceed  twenty-four  hours."  Article  4, 
section  15.  This  provision,  as  every  one  can  see,  closely 
binds  and  strongly  fetters  ihe  power  of  the  General  Assem* 
bly  itself,  for  it  restricts  the  exercise  of  the  authority  to  the 
time  that  body  is' in  session,  and  limits  the  duration  of  the 
imprisonment  to  twenty-four  hours.  As  the  Legislature  can 
only  exercise  the  authority  given  it  while  in  session,  it  is  ab- 
solutely without  power  to  lodge  the  authority  in  any  admin- 
istrative officer  or  body  of  its  own  creation. 

The  authority  to  imprison  resides  where  the  Constitution 
places  it,  and  the  Legislature  can  not  give  it  a  residence 
elsewhere.  The  authority  is  essentially  a  judicial  one  abid- 
ing in  the  courts  of  the  land.  As  it  is  a  judicial  power  it  is 
not  created  by  the  Legislature  nor  vested  by  that  body. 
The  Legislature  can  not  create  judicial  power,  nor  vest  it  in 
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any  tribunal.  Judicial  power^  like  all  sovereign  powers, 
comes  from  the  people,  and  vests  where  the  people's  Consti- 
tution directs  that  it  shall  vest.  The  Legislature  may  name 
tribunals  that  shall  exercise  judicial  powers  unless  the  Con* 
stitution  otherwise  provides,  but  the  power  itself  comes  from 
the  Constitution,  and  not  the  statute.  Staiey  ex  rel.,  v.  Noble, 
lis  Ind.  350  (354) ;  People,  ex  rely  v.  Maynard,  14  111.  419 ; 
Perkins  v.  Corbin,  45  Ala.  103 ;  Greenough  v.  Oreenough^  11 
Pa.  St.  489 ;  Missouri  River,  ete.,  Co.  v.  National  Bank,  74 
111.  217 ;  Harris  v.  Vanderveer,  21  N.  J.  Eq.  424.  The  Leg- 
islature may  distribute  the  judicial  power  in  accordance  with 
the  Constitution,  but  it  can  not  delegate  that  power  for  the 
plain  reason  that  it  has  none  to  delegate. 

If  the  State  Board  can  be  regarded  as  a  judicial  tribunal 
in  the  true  sense  of  the  term,  the  distribution  of  authority 
to  it  to  punish  for  contempt  by  imprisonment  would  be  valid 
and  effective,  but  it  is  not  a  judicial  tribunal.  It  does,  in- 
deed, possess  powers  of  a  judicial  nature,  but  so  does  every 
officer  in  the  land,  high  or  low,  who  has  the  slightest  discre- 
tion as  to  the  mode  of  exercising  his  duty,  and  yet  nothing 
can  be  clearer  upon  principle  and  authority  than  that  such  an 
officer  is  not  a  judicial  oflBcer  within  the  meaning  of  the  Con- 
stitution. Eastman  v.  State,  109  Ind.  278  (281),  and  cases 
cited  ;  Wilkins  v.  State,  113  Ind.  514,  and  cases  cited.  We 
understand  the  Attorney-General  to  concede,  in  his  able  and 
elaborate  argument,  that  the  State  Board  is  not  a  court.  He 
says,  tersely  and  explicitly,  that  '^  the  State  Board  is  neither 
a  court  nor  can  it  be  made  a  court.''  He  endeavors,  how- 
ever, to  prove  that  the  case  is  not  within  the  rule  that  only 
courts  can  exercise  purely  judicial  powers  by  this  line  of 
argument.  ^'  But,"  as  he  says,  ^^  the  proceeding  to  assess 
and  value  property  for  the  purpose  of  taxation  is  neither  a 
case  nor  a  controversy.  It  does  not  operate  through  legal 
forms  nor  require  the  machinery  of  the  courts  to  put  it  in 
operation.  Such  proceedings  are  not  authorized  to  settle 
private  controversies,  and  they  do  not  involve  any  questions 
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which  courts  are  or  ever  were  authorized  to  take  jurisdiction 
of."  It  may  be  granted  that  this  argument  is  in  part  valid, 
but  it  is  so  only  in  part.  The  conclusion  spreads  far  beyond 
the  valid  premise.  In  free  countries  courts  always  have  as* 
sumed  jurisdiction  of  questions  involving  personal  liberty, 
and  so  they  must,  or  else  free  government,  securing  personal 
liberty,  ceases  to  exist.  When  that  great  right  comes  in 
issue,  the  courts  hear  and  decide,  and  the  authority  of  execu- 
tive or  administrative  officers  is  at  end.  Whatever  else  such 
officers  may  be  empowered  to  do,  they  can  not  be  empow- 
ered to  sit  in  judgment  upon  the  right  of  a  citizen  to  his 
personal  liberty.  Only  the  courts  can  give  the  command 
which  takes  from  the  citizen  his  liberty  and  places  him  with- 
in prison  walls,  and  they  can  only  give  it  in  accordance  with 
the  law  of  the  land.  However  extensive  the  authority  of 
the  board  may  be,  it  is  always  ministerial  or  administrative, 
and  hence  it  does  not  go  far  enough  to  adjudge  imprisonment, 
for  it  is  beyond  the  power  of  the  Legislature  to  invest  it  or 
any  administrative  board  with  that  high  judicial  func- 
tion. 

It  is,  doubtless,  within  the  power  of  the  Legislature  to 
authorize  the  State  Board  to  lodge  a  complaint  against  a 
person  who  disobeys  a  rightful  order  made  by  it  in  a  court 
of  competent  jurisdiction,  and  thus  secure,  by  constitutional 
methods,  the  punishment  of  a  wrong-doer,  but  the  board  can 
not  be  invested  with  the  authority  to  hear  and  decide,  for 
that  dwells  only  in  courts  of  justice.  The  board  may  be 
made  a  complainant  by  law  in  a  proceeding  to  punish  a  citi- 
zen who  refuses  obedience  to  its  rightful  authority,  or  it 
may  be  empowered  to  require  some  law  officer  of  the  State 
to  invoke  the  assistance  of  the  courts,  but  a  court  or  a  tribu- 
nal of  judges  it  can  never  be  as  long  as  our  Constitution  re- 
mains unchanged,  or  as  long  as  the  great  principle  of  free 
government,  forbidding  the  centralization  of  the  powers  of 
government  in  one  department,  is  respected  and  obeyed. 
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For  the  reasons  thus  hastily  stated  and  dimly  outlined  I 
fully  and  unreservedly  concur  in  the  conclusion  reached  by 
the  court. 

FU«d  Maj  10, 1892. 


No.  16,160. 

Curtis  t;.  Curtis. 

Habeas  Gobfub. — For  safficiency  of  petition  see  opinion. 

PsPOsniON. — Seal  of  Notary. — Qerl^s  CertifieaU, — When  a  notary  pablic  in 
a  foreign  State,  taking  a  deposition,  omitted  his  seal  from  the  certificate, 
but  the  clerk  of  the  county,  by  a  proper  certificate,  attested  to  the  of- 
ficial.character  and  signature  of  the  notary,  there  is  no  cause  for  sup- 
pressing the  deposition. 

Costs. — Bond  for. — In  Ibm,  prima  fdeie,  the  domicil  of  the  husband  is  the 
domicil  of  the  wife,  and  when  the  husband  makes  a  motion  to  require 
the  wife  to  give  a  non-resident's  bond,  and  makes  no  proof  of  her  non- 
residence,  but  relies  upon  the  averments  of  the  complaint  to  show  that 
fact,  the  husband  being  a  resident  of  this  State,  the  wife  could  not  be 
required  to  give  a  bond  for  costs  in  an  action  against  her  husband. 

From  the  Tippecanpe  Superior  Court. 

R.  P.  Davidaon,  for  appellant. 

A.  Rice  and  W,  8.  Potter,  for  appellee. 

Olds^  J. — The  appellant,  Erasmus  K.  D.  Curtis,  and  the 
relatrixy  Lucy  A.  Curtis,  husband  and  wife^  had  born  to  them 
one  child,  a  daughter,  Nellie  D.  Curtis,  now  about  six  years 
old.  In  October^  1888,  and  for  about  four  years  prior  thereto 
they  lived  in  the  city  of  Staunton,  Virginia,  with  Adrian  Ann 
Curtis,  mother  of  the  appellant.  In  the  month  of  Octo- 
ber, 1888,  at  the  request  of  the  appellant,  the  relatrix  was 
absent  from  the  house  dining  with  a  neighbor  and  friend, 
having  been  induced  by  appellant  to  go  to  the  house  of 
her  friend  without  her  child,  and  in  her  absence  the  ap- 
pellant abandoned  the  relatrix,  taking  the  child  with  him. 
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Afterwards  his  mother  joined  him  at  Lafayette,  Indiana, 
where  they  have  since  been  keeping  house,  appellant  con- 
cealing the  whereabouts  of  himself  and  child,  so  that  the  re- 
latriz  had  no  knowledge  as  to  the  whereabouts  of  either  un- 
til  immediately  before  the  filing  of  her  petition  in  this  case. 
Immediately  on  ascertaining  where  the  appellant  and  the 
child  were  she  filed  her  petition  for  a  writ  of  habeas  corpus 
for  the  custody  of  the  child.  There  was  a  final  hearing  be- 
fore the  Superior  Court  of  Tippecanoe  county,  resulting  in  a 
judgment  in  favor  of  relatrix,  giving  to  her  the  custody  of 
the  child,  and  rendering  a  judgment' against  the  appellant  for 
costs. 

The  first  alleged  error  discussed  relates  to  the  ruling  of 
the  court  on  appellant's  motion  to  require  the  relatrix  to 
g^ve  bond  for  costs.  This  question  we  will  consider  later  on 
in  the  opinion. 

It  is  next  contended  that  the'  petition  is  insufficient.  We 
can  not  agree  with  counsel  for  appellant  on  this  proposition. 
The  petition  is  too  long  to  set  out  a  copy  of  it.  It  avers  the 
marriage  of  the  appellant  and  the  relatrix,  the  birth  of  the 
child,  the  strong  attachment  existing  between  her  and  the 
child;  that  she  had  in  every  way  demeaned  herself  properly 
toward  her  husband,  and  had  been  a  loving  and  dutiful  wife; 
that  she  is  now  living  with  her  fiither  and  mother ;  that  her 
father  is  a  man  of  ample  means,and  has  a  good  home;  that  he  is 
ready , willing  and  anxious  to  furnish  a  permanent  and  comfort- 
able home  within  his  said  house  for  both  the  relatrix  and  her 
said  child ;  that  both  her  father  and  mother  are  highly  moral 
and  upright  and  respectable  people,  kind-hearted,  generous 
and  indulgent,and  will  afford  relatrix  every  facility  and  assist- 
ance in  properly  bringing  up  and  raising  her  said  child ; 
that  relatrix  has  in  her  own  right  real  and  personal  property 
to  the  amount  of  $3,000. 

It  further  alleges  the  facts  in  regard  to  the  cruel  and  un- 
warranted taking  of  the  child  from  its  mother,  and  secreting  it 
and  not  allowing  her  to  know  where  it  was. 
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It  alleges  facts  showing  both  the  appellant  and  his  mother 
to  be  unfit  to  take  charge  of  and  rear  the  child ;  that  the 
appellant  has  no  means  with  which  to  support  the  child  ex- 
cept as  he  .earns  it  upon  the  railroad  as  a  brakeman  or  re- 
ceives it  from  his  mother,  who  has  but  limited  means ;  that 
he  is  compelled  to  leave  the  child  with  his  mother  most  of 
the  time,  and  she  feels  very  unkindly  toward  the  relatriz, 
and  willy  if  allowed  to  retain  the  cui^tody  of  the  child,  teach 
it  to  dislike  and  hate  the  relatrix.  There  are  many  other  al« 
legations  in  the  petition  showing  the  appellant  to  be  an  un* 
fit  person  ta  have  the  custody  of  the  child,  and  that  the  re- 
latriz  is  a  suitable  and  competent  person,  well  able  to  care 
for,  and  ought  to  have  the  custody  of  the  child,  and  that  it  is 
for  the  best  interests  of  the  child  to  give  the  custody  of  it  to 
the  mother. 

The  petition  is  clearly  sufficient. 

It  is  contended  that  the  court  erred  in  overruling  appel« 
lant's  motion  to  suppress  depositions  of  certain  witnesses 
taken  in  Virginia,  for  the  reason  that  they  were  not  prop- 
erly certified  to  by  the  notary  public.  The  notary  had  no 
seal  attached  to  his  certificate,  but  the  clerk  of  the  court  of 
Hastings  certified  as  to  the  official  character  of  the  notary, 
and  that  his  signature  to  the  certificate  was  genuine.  To 
the  clerk's  certificate  is  attached  the  seal  of  the  court.  This 
is  sufficient.  Pape  v.  Wright,  116  Ind.  502.  There  was  no 
error  in  overruling  the  motion  to  suppress.  The  affi- 
davit and  agreements  in  regard  to  the  manner  of  taking  the 
depositions  do  not  show  any  valid  reasons  for  suppressing 
them. 

Numerous  questions  are  presented  on  the  rulings  of  the 
court  in  refusing  to  strike  out  parts  of  the  depositions.  We 
have  examined  each  of  them,  and  find  no  error  for  which  the 
judgment  should  be  reversed. 

We  come  now  to  the  consideration  of  the  question  of  the 
ruling  of  the  court  in  refusing  to  require  the  relatrix  to  give 
bond  for  costs.     Appellant  made  no  proof  as  to  the  non- 
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residence  of  the  relatrix^  in  support  of  the  motion,  but  re- 
lied upon  the  averments  of  the  complaint,  and  the  court 
made  no  order  requiring  her  to  give  bond  for  costs.  In  law, 
prima  facie,  the  domicil  of  the  husband  is  the.  domicil  of 
the  wife.  The  husband  being  a  resident  of  this  State,  the 
wife  could  not  be  required  to  give  bond  for  costs  in  an  ac- 
tion against  her  husband  to  recover  the  custody  of  her  in- 
fant child.  ' 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  5, 1892 ;  petition  for  a  rehearing  overruled  April  30, 1892. 


ii3_4»2  No.  15,749. 

Thornton,  by  Next  Friend,  v.  The  CleveIjAND,  Cm- 
ciNNATi,  Chicago  and  St.  Louis  Railway  Com- 
pany. 

Railroads. —  CcfrUrihuiory  JSegligenee,  —  Reply. — SufficUney  </.  —  Where  & 
traveller  in  attempting  to  cross  a  railroad  track  looks  in  but  one  direc- 
tion, from  which  he  is  expecting  a  train,  and,  in  going  upon  said  track, 
he  is  struck  bv  a  train  coming  from  the  opposite  direction  and  is  in- 
jured ;  and  if,  before  entering  upon  said  track,  he  could  have  looked  in 
the  opposite  direction  to  a  considerable  distance  along  said  track, and 
could  have  seen  the  approaching  train  which  struck  him,  but  failed  to 
look  in  that  direction,  and  is  injured  by  said  train,  he  is  guilty  of  con- 
tributory negligence  and  can  not  recover. 

Same. — A  traveller  has  no  right  to  look  for  danger  from  a  given  point 
and  then  close  his  eyes  and  pass  upon  the  track,  and  the  failure  of  the 
company  to  give  the  proper  signals  is  no  excuse  for  his  lack  of  dili- 
gence. 

From  the  Marion  Superior  Court. 

Tr.  IV.  Woollen,  J.  B.  Keating  and  M.  if.  Hugg,  for  ap- 
pellant. 

/.  T.  Dye,  for  appellee. 
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MiLiiEBy  J. — The  sufficiency  of  the  reply  to  withstand  a 
demurrer  filed  by  the  appellee  is  the  only  question  in  this 
case. 

The  complaint  charged  that  the  defendant's  road  crossed  a 
public  highway  near  the  village  of  Mount  Jackson ;  that  im- 
mediately east  of  said  highway  said  company  had  a  tele- 
graph office  from  which  orders  were  issued  for  the  movement 
of  the  trains  of  said  company  over  said  railroad,  and  just  at 
this  point  there  was  a  switch  on  the  north  side  of  said  rail- 
roady  which  was  used  for  the  passage  of  the  trains.  The  high- 
way was  much  used  by  the  public,  and  many  trains  crossed 
it  daily.  The  crossing  was  a  dangerous  one — so  much  so  that 
a  signal  was  placed  west  of  it,  which  required  the  blowing 
of  the  whistle  and  the  ringing  of  the  bell  on  all  trains  c<}m- 
ing  from  the  west  over  said  railroad.  At  and  before  that 
time  two  trains  were  accustomed  to  pass  at  that  point  every 
evening.'  In  doing  this,  the  train  going  west  remained  on 
the  main  track  of  said  railroad  just  east  of  said  crossing,  and 
the  train  going  east,  after  giving  the  accustomed  signal, 
passed  on  to  said  switch  and  around  the  one  that  was  on  the 
main  track.  One  Doctor  Sellers  was  then  living  just  south 
of  said  railroad  and  west  of  said  highway,  and  Frank  Thorn- 
ton, the  plaintiff^  was  living  with  him.  The  plainti£P  was 
well  acquainted  with  the  immediate  surroundings  of  the  said 
railroad  crossing  and  the  manner  of  running  the  trains  on 
said  railroad ;  he  was  seventeen  years  old,  and  blind  in  the 
right  eye.  On  the  evening  of  the  day  he  attempted  to 
cross  the  said  railroad  on  said  highway,  the  train  going 
west  was^yet  on  the  main  track,  and  it  appeared  to  him  to  be 
in  the  act  of  starting  west.  Its  distance  from  him  was 
such  that  he  could  safely  cross  said  railroad  without  danger 
of  being  injnred,  provided  he  watched  its  movements.  Re- 
lying upon  said  railroad's  employees  discharging  their  duty, 
he  walked  on  to  said  railroad  in  his  attempt  to  cross  it,  and 
was  struck  by  a  locomotive  engine  coming  from  the  west  on 
said  railroad,  run  over  by  it  and  the  train  of  cars  attached 
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to  it^  and  injured  ;  that  the  injuries  thus  received  by  him  were 
caused,  not  by  any  fault  or  negligence  on  his  part^  but  by  the 
gross  negligence  of  sard  railroad  and  its  employees,  in  not 
blowing  the  whistle  o.n  said  locomotive  engine  which  came 
from  the  west^  three  times  at  a  point  not  less  than  eighty  nor 
more  than  one  hundred  rods  from  the  crossing  of  said  high- 
way^ and  in  not  ringing  the  bell  attached  to  said  locomotive 
engine  until  said  engine  had  fully  passed  said  crossings  ashy 
said  danger  signal  and  the  statute  of  the  State  they  were  re- 
quired to  do.  And  the  plaintiff  avers  it  is  true  that  said  rail- 
road company  and  its  employees  did  not  give  any  notice  what- 
ever of  the  approach  of  said  locomotive  engine  by  either 
blowing  the  whistle  or  ringing  the  bell  on  said  locomotive 
engine." 

The  defendant  answered  the  complaint  as  follows: 
*^  That,  on  the  day  of  the  accident  set  forth  in  the  complainti 
in  the  evening,  said  Thornton  started  from  the  residence  of 
one  Doctor  Sellers,  being  the  first  residence  fronting  on  the 
highway  in  the  complaint  mentioned^  south  of  said  railroad 
to  the  said  town  of  Mount  Jackson,  most  of  which  is  on  the 
north  side  of  said  railroad ;  that  immediately  before  the  ac- 
cident occurred  plaintiff  was  standing  on  the  porch  of  a  res- 
idence within  one  hundred  and  fifty-five  feet  of  the  highway 
crossing  at  which  said  accident  occurred  ;  that  at  said  point 
he  could  see  west  for  about  one-quarter  of  a  mile  on  the  rail- 
road and  about  three-quarters  of  a  mile  east  ;*  that  at  the  very 
moment  of  starting  from  that  point  to  cross  the  said  railroad 
he  looked  west  for  a  train  of  cars  and  saw  none,  and  he  looked 
east  and  saw  one  standing  near  said  crossing  apparently  in 
the  act  of  moving  westward  ;  that  knowing  there  was  a  post 
west  of  said  crossing  which  by  its  marks  required  the  en- 
gineers of  trains  going  east  to  whistle  and  ring  the  bell  before 
passing  said  crossing,  and  by  his  acquaintance  with  the  con- 
duct of  said  railroad,  knowing  that  such  trains  should  whistle 
and  ring,  and  having  but  one  eye  (he  being  blind  in  the  right 
eye),  as  he  passed  on  to  said  railroad  he  listened  carefully  for 
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the  whistling  and  the  ringiDg  of  the  bell  on  the  train  that 
might  be  coming  from  the  west  on  said  railroad,  and  heard 
none,  and  used  the  only  eye  he  had  to  watch  the  movements 
of  the  train  that  stood  just  east  of  the  crossing,  so  that  he 
might  not  be  injured  by  its  movement ;  that  said  Thornton 
was  on  said  day  blind  in  his  right  eye,  and  consequently  had, 
in  order  to  look  eastwardly,  in  facing  northward,  to  turn  his 
head  eastward ;  that  while  in  the  act  of  watching,  the  train 
standing  on  said  railroad  just  east  of  said  crossing,  and  just 
as  he  passed  upon  said  railroad,  struck  said  Thornton.  And 
the  defendant  further  says  that  from  the  point  one  hundred 
and  fifty-five  feet  south  of  railroad,  where  the  plaintiff  last 
looked  to  the  west,  until  said  plaintiff  reached  said  railroad, 
he  had  an  open,  unobstructed  view  of  the  track  for  a  long 
distance,  and  could  have  easily  seen  the  approaching  train  if 
he  had  only  looked.'^ 

In  the  reply  the  averments  of  the  answer  to  and  includ- 
ing the  sentence  :  "And  that  while  in  the  act  of  watching  the 
train  standing  on  said  railrcfad,  a  locomotive  and  train  com- 
ing from  the  west  over  said  railroad  struck  said  Thorn- 
ton,'' are  admitted  to  be  true,  and  after  making  a  diagram  of 
the  place  a  part  of  it,  it  concludes  as  follows,  to  wit :  "  Plain- 
tiff further  says  that  immediately  after  looking  west  for  a 
train  on  said  railroad  he  started  from  that  point  to  cross  the 
said  railroad,  and  that  he  did  not  stop  until  he  was  struck 
by  the  train  coming  from  the  west  on  said  railroad ;  that  at 
the  moment  of  starting  to  cross  said  railroad  he  noticed  that 
the  men  in  charge  of  the  train  standing  east  of  the  crossing 
were  taking  their  respective  positions,  and  that  the  said  train 
would  immediately  move,  and  knowingthat  the  trains  passed 
at  that  point  at  that  hour  of  the  day,  he  believed  and  acted 
upon  the  belief  that  the  train  due  from  the  west  before  he 
came  out  on  the  porch  had  passed  the  one  standing  there ; 
yet,  that  no  accident  might  happen  to  him,  he  listened  care* 
fully  for  the  whistling  and    ringing  of  an  incoming  train 
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from  the  west,  while  he  watched  the  one  that  was  staDding 
on  the  track  just  east  of  the  crossing;  that  his  hearing  was 
good,  and  yet  he  heard  no  whistle  or  ring  of  a  bell  from  the 
train  which  did  come  from  the  west  and  run  against  him  and 
knocked  him  into  the  cow-pit  and  injured  him  as  stated  in 
his  complaint.  Wherefore  the  plaintiff  says  that  he  did  ex- 
ercise that  degree  of  dilligence  which  was,  under  the  circum- 
stances, reasonably  practicable  and  available.'^ 

That  the  conduct  of  the  defendant  in  failing  to  give  the 
statutory  signals  constituted  actionable  negligence  is  not  dis- 
puted, but  it  is  contended  that  the  collision  might  have  been 
avoided  if  the  plaintiff  had  exercised  the  sense  of  sight,  and 
looked  in  the  direction  of  the  approaching  train  before  he 
entered  upon  the  track. 

The  answer  avers  that  '^  from  the  point  one  hundred  and 
fifty-five  feet  south  of  the  railroad  where  the  plaintiff  last 
looked  to  the  west  until  said  plaintiff  reached  said  railroad, 
he  had  an  open,  unobstructed  view  of  the  track  for  a  long 
distance,  and  could  have  easily  seen  the  approaching  train 
if  he  had  only  looked.'^  This  very  material  averment  of 
the  answer  is  not  denied. 

The  reply  attempts  to  avoid  the  force  of  this  averment  by 
stating  that  he  acted  upon  the  belief  that  the  train  due  from 
the  west  had  passed  before  he  came  out  on  the  porch,  and 
that  he  watched  the  train  that  was  standing  on  the  track 
just  east  of  the  crossing ;  that  at  the  moment  of  starting  to 
cross  the  track  he  noticed  that  thje  men  in  charge  of  the 
train  were  taking  tneir  respective  positions,  and  that  the 
train  would  immediately  move ;  that  in  order  that  no  acci- 
dent might  happen  to  him  he  listened  carefully  for  the  whist- 
ling and  ringing  of  an  incoming  train  from  the  west. 

From  these  averments  we  must  infer  that  while  the  plain- 
tiff believed  that  the  train  from  the  west  had  passed,  he  was 
apprehensive  that  such  might  not  be  the  case,  and,  therefore, 
listened  carefully  for  the  sounding  of  a  whistle  and  ringing 
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of  a  bell  to  annoance  its  approach.  We  may  also  infer  that 
he  continued  to  listen  for  the  signals  of  its  approach  from 
the  time  he  left  the  porch^  one  hundred  and  fifty-five  feet 
distant,  until  he  stepped  upon  the  track.  This  was  a  suffi- 
cient exercise  of  the  sense  of  hearing. 

It  was  not  only  the  duty  of  the  plaintiff  to  listen  for  the 
approach  of  a  train  that  he  knew  was  due  about  that  time, 
but  to  look  in  the  direction  from  which  the  train  would 
come. 

In  Mann  v.  Belt  R.  R.,  etc.,  Co.,  128  Ind.  138,  it  was  said : 
^^  When  about  to  enter  upon  the  crossing,  looking  in  one  di- 
rection only  is  not  the  diligence  required  by  the  law,  for 
the  law  requires  him  to  look  in  both  directions  if  it  is  pos- 
sible to  do  so.'' 

In  the  late  case  of  Nixon  v.  Chicago ^  cfo.,  R.  W.Go.  (Iowa), 
51  N.W.  B.  157,  it  was  held  that  a  traveller  who  looked  only 
in  one  direction,  because  he  expected  a  train  from  that  di- 
rection, and  was  injured  by  a  train  coming  from  the  oppo- 
site direction,  which  he  might  have  avoided  if  he  had  looked, 
was  guilty  of  contributory  negligence,  although  the  usual 
crossing  signals  were  not  given. 

That  it  is  the  duty  of  one  who  approaches  a  railroad 
crossing  to  both  look  and  listen,  and  that  the  failure  of  the 
company  to  give  the  statutory  signals  does  not  excuse  this 
precaution  has  been  so  often  stated  and  decided  that  we  deem 
it  unnecessary  to  make  any  extended  citation  of  authorities. 
Oadwalladet'  v.  Louisville,  etc.,  R.  W.  Go,,  128  Ind.  518; 
Mann  v.  Belt  R,  R.,  etc.,  Co.,  supra;  Ohio,  etc.,  R.  W.  Co. 
V.  Hilly  117  Ind.  56;  Indiana,  etc.,  R,  W.  Co.  v.  Hammock^ 
113  Ind.  1. 

The  appellant's  counsel,  in  their  brief,  do  not  controvert 
this  general  proposition  of  law,  but  contend  that  the  plain- 
tiff both  looked  and  listened ;  looked  at  the  train  standing 
still  on  the  east,  and  listened  for  the  train  from  .the  west. 

Vol.  131.— 32 
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If  the  only  opportunity. the  plaintiff  bad  for  seeing  the 
approaching  train  was  at  the  moment  he  was  about  to  step 
upon  the  track,  when  the  standing  train  was  about  to  move, 
the  necessity  for  watching  it  might  have  afforded  an  excuse 
for  not  looking  in  the  other  direction,  and  the  reasoning  and 
authorities  cited  by  appellants  would  be  in  point.  But  the 
feply  furnishes  no  excuse  for  not  looking  to  the  west,  and 
fleeing  the  approaching  train,  at  some  time  while  going  from 
the  Sellers  porch  to  the  crossing.  The  plaintiff  may  not 
have  been  negligent  in  failing  to  look  to  the  west,  at  the 
instant  of  time,  or  shortly  before  he  entered  upon  the  track, 
bat  he  was  grossly  negligent  in  failing  to  look  in  that  di- 
rection at  some  point  between  the  house  and  the  crossing, 
when,  the  view  being  unobstructed,  and  the  train  in  plain 
flight,  he  might  have  avoided  the  injury. 

The  fact  that  the  t^ain  from  the  west  was  due  before  the 
train  from  the  east,  which  was  standing  on  the  track,  did  not 
excuse  him  from  the  duty  of  looking  for  its  approach.  In 
the  case  of  Nixon  v.  Chicago^  tte.y  R.  W.  Co.,  supra^  it  was 
argued  that  the  plaintiff  was  excused  for  not  looking  for  the 
approach  of  the  train  from  the  south,  by  which  he  was  in- 
jured, because  it  was  due  before  the  train  from  the  north. 
In  disposing  of  this  contention  the  court  said :  ''  It  is 
enough  to  say,  in  answer  to  this,  that  the  traffic  and  run- 
ning of  trains  on  railroads  is  such  that  there  can  be  no  ex- 
cuse for  a  traveller  to  coolly  and  calmly  approach  a  railroad 
track,  and  look  but  one  way.'' 

While  the  plaintiff  was  not  required  to  enter  into  a  calcu- 
lation of  the  comparative  speed  of  a  traveller  walking  to- 
ward a  railroad  track,  and  a  train  of  cars  passing  along  that 
track  at  ordinary  speed,  he  must,  as  a  matter  of  common 
observation,  have  known  that  while  he  would  walk  one  hun- 
dred and  fifty-five  feet,  the  train  would  cover  a  considerable 
distance,  sufficient  at  least  to  require  him  to  look  for  its  ap- 
proach at  some  point  during  his  journey.     He  had  no  right 
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to  look  from  a  given  point,  and  then  close  his  eyes  and  pass 
apon  the  track.     Mann  v.  Belt,  etc.,  M.  R.  Oo.,  mipra. 

In  our  opinion  the  answer  was  good,  and,  therefore^  the 
reply  was  not  good  enough  for  a  bad  answer. 

Judgment  a£Brmed. 

Filsd  May  10»  1892. 


^^ 


15,692. 

The  Foet  Wayne  Electric  Light  Company  u.  Milleb 

ET  AL. 

CoNTBACT. — J9ub9eriplion  to  Secure  Bemoval  cf  Manufactory, — CondiiMM  Pie- 
cedent. — Beeovery  of  MoTiey  Paid. — Performance  of  AgreemiOrU. — Citizens  of 
Plymonth  were  negotiating  with  an  electric  light  company  to  move  its 
business  of  manufacturing  incandescent  lights  to  such  city,  and  the 
company  wrote  that  it  was  ''not  expedient  to"  do  so,  but  added: 
"  We,  however,  feel  that  we  are  under  obligatious  to  recognize  your  ef- 
forts, and  we  will,  however,  move  all  the  manufactory  of  the  Jenney 
Arc  Lamps  and  Dynamos  from  Fort  Wayne  to  Plymouth  on  condition 
of  you  giving  our  company  ten  acres  of  ground  suitably  located  for  our 
works,  and  $15,000  in  cash,  to  be  invested  in  buildings  and  machinery 
on  said  grounds,  and  will  take  $115,000  of  the  capital  stock  of  our  com- 
pany," paying  therefor  in  the  following  manner :  25  per  cent,  cash  on 
a  date  given,  and  the  remainder  in  three  equal  installments  on  dates 
named.  Three  days  after,  the  agents  of  such  citiaens  called  on  the 
company  and  asked  for  an  invoice  of  its  property,  and  to  investigate  its 
financial  condition,  but  the  officers  thereof  said  it  was  impracticable  to 
do  BO  then,  owing  to  the  state  of  their  business,  and  in  lieu  thereof  the 
company  executed  the  following  writing:  "We  will  guarantee  that  our 
invoice  will  show  a  surplus  of  $300,000  of  good  assets  over  and  above 
oar  liabilities,  counting  patents  and  good  will  at  $100,000  on  April  1, 
1888.  This  guarantee  is  made  because  the  company  has  not  invoiced 
ibis  year,  and  to  satisfy  you  that  we  will  not  declare  any  dividend  that 
will  impair  the  assets  below  the  sum  as  shown  in  the  invoice,  of  which 
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we  give  yon  a  copy,  dated  January,  1887,  and  that  we  will  in  addition 
change  our  letter  of  March  24  [quoted  aboye]  to  conform  to  your  sab- 
flcription  to  stock,  $115,000  and  bonus  of  $15,000,  which  is  that  the 
$15,000  IB  to  be  paid  within  ten  days,  and  25  percent,  of  stock  so  soon  as 
we  commence  moving  machinery  to  Plymouth,  and  25  per  cent,  every 
three  months  thereafter  until  paid."  The  propositions  in  these  two  let- 
ters were  accepted  by  the  citizens,  and  the  company  was  informed  that 
they  had  *' raised  the  proper  amounts,*'  and  that  they  would  fully  com- 
ply with  the  terms  of  the  propositions.  Subsequently  the  plaintiffs, 
who  were  citizens  of  Plymouth,  subscribed,  for  the  purpose  of  inducing 
the  company  to  bring  its  '^  factory  "  to  the  city,  fifteen  thousand  doll  are; 
they  and  others  also  subscribed  for  stock  of  the  company  amounting  to 
$115,000,  the  money  to  be  paid  in  installments  of  25  percent,  every  three 
months,  **  the  first  installment  to  be  paid  when  said  company  shall  com- 
mence removing  the  machinery  of  their  arc  light  manufacturing  plant  to 
the  city  of  Plymouth."  Both  of  these  subscriptions  were  turned  over  and 
accepted  by  the  company.  A  tract  of  ten  acres  was  also  conveyed  to 
it,  upon  which  it  erected  a  shop  at  a  cost  of  $11,000,  and  placed  a  boiler, 
or  engine,  and  some  other  machinery,  therein,  and  then  called  upon  the 
stockholders  for  the  payment  of  25  per  cent,  of  their  subscriptions. 
Payment  was  refused,  and  suit  brought  to  recover  back  the  $15,000,  on 
thegronnd  that  the  company  had  not  complied  with  its  contract. 

Heldf  that  the  persons  who  subscribed  the  $15,000,  the  persons  who  sub- 
scribed for  the  stock,  and  the  donators  of  the  land  were  all  acting  to- 
gether in  a  common  enterprise,  and  their  promise  and  acts  together  con- 
stituted the  consideration  for  the  promise  to  remove  the  manufacture  to 
Plymouth. 

Heldf  that  the  failure  of  the  company  to  make  the  invoice  was  a  breach 
of  contract. 

Held,  that  the  averment  that  the  company  had  never  "  moved  all  or  any 
part  of  the  manufacture  of  Jenney  Arc  Lamps  and  Dynamos  from 
Fort  "Wayne  to  said  city  of  Plymouth,  nor  did  said  company  even  be- 
gin the  removal  thereof,''  was  sufficient  to  show  a  non-compliance  with 
ihe  contract  on  the  part  of  the  company,  and  to  excuse  the  payment  of 
the  subscriptions  or  the  tender  of  the  amount  tliereof. 

Beldf  that,  construing  all  the  writings  together,  the  machinery  referred 
to  was  the  machinery  of  the  manufactory  at  Fort  Wayne. 

Heldj  that  the  condition  on  the  part  of  the  company  could  only  be  com- 
plied with  by  a  bona  fide  commencement  of  the  removal  of  the  machin- 
ery actually  belonging  to  and  used  in  its  business  at  Fort  Wayne;  and 
until  a  commencement,  or  a  beginning,  of  this  character  was  made, 
there  was  nothing  due  on  the  stock  subscriptions. 

Heldj  that  the  erection  of  the  building  was  not  in  any  sense  or  degree  the 
rendition  by  the  company  of  any  part  of  the  consideration. 
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Heldy  forther,  that  the  invoice  was  to  be  furnished  within  a  reasonable 
time;  and  to  show  what  was  such  a  reasonable  time  it  was  competent  to 
show  what  the  directors  of  the  company  said,  when  they  gave  the  guar- 
anty, about  the  time  when  it  would  be  practicable  and  convenient  for 
them  to  make  the  invoice. 

From  the  Adams  Circuit  Court. 

B.  8.  Taylor,  J.  Morris  and  J".  M,  Barrett,  for  appel- 
lant. 

/.  E.  MeDofuddy  J.  Af.  Battier,  A.  H.  Snow,  J".  M,  BtUler, 
Jr.,  and  C7.  Kdliaon,  for  appellees. 

McBride,  J. — The  appellant  is  a  corporation,  engaged  in 
the  manufacture  of  electric  lighting  apparatus  at  Fort  Wayne. 
In  the  spring  of  1888  negotiations  were  entered  into  looking 
to  the  removal  of  all  or  a  part  of  its  business  to  Plymouth, 
Marshall  county.  The  negotiations  were  conducted  on  the 
part  of  the  appellant  by  its  directors,  and  on  the  other  part 
by  a  committee,  representing  certain  of  the  citisens  of 
Plymouth. 

As  the  result  of  an  interview  between  the  citizens'  com- 
mittee and  the  directors,  the  following  was  delivered  to  the 
committee : 

"  Fort  Wayne,  Jnd.,  3-24,  1888. 

"ifr.  E.  B.  Wheeler,  H.  G.  Thayer,  J.  W.  Parks,  Ira  D.  Buck 
and  G.  T.  Mattingly,  Committee^  Plymouth,  Ind. : 

**  QfiNTLEMEN — On  Consideration  of  your  proposition  we 
hava  decided  that  it  will  not  be  expedient  to  move  from 
Fort  Wayne  any  part  of  our  busines  of  manufacturing  in- 
candescent lights.  We,  however,  feel  that  we  are  under  ob- 
ligations to  recognize  your  efforts,  and  we  will,  however, 
move  all  the  manufacture  of  the  Jenney  Arc  Lamps  and 
Dynamos  from  Fort  Wayne  to  Plymouth  on  consideration 
of  you  giving  our  company  ten  acres  of  ground  suitably  lo- 
cated for  our  works,  and  $15,000  in  cash,  to  be  invested  in 
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buildings  and  machinery  on  said  grounds,  and  will  take  1(115,- 
000  of  the  capital  stock  of  our  company,  paying  therefor  in 
the  following  manner  :  25  per  cent,  cash  on  April  15,  1888; 
26  per  cent.  July  15,  1888;  25  per  cent.  October  15,  1888, 
and  25  per  cent.  January  15^  1888. 

"Very  truly  yours, 

"  H.  G.  Olds, 
"  J.  H.  Bass, 
"  P.  A.  Randall, 
"  R.  T.  McDonald, 
"  M.  W.  Simons, 
** Directors  of  the  Fort  Wayne  Jenney  Electric  Light  Ch*^ 

Three  days  later  the  committee,  having  conferred  with 
their  constituents,  returned  to  Fort  Wayne  fot*  the  purpose 
of  investigating  the  financial  condition  and  standing  of  the 
company,  preliminary  to  closing  a  contract  with  it.  After 
another  conference  with  three  of  the  directors  of  the  com- 
pany, a  paper  was  executed  and  delivered  to  them  in  the  fol* 
lowing  terms : 

"Fort  Wayne,  Ind.,  March  27,  1888. 

"3fr.  E,  R.  Wheder  and  others^  members  of  Plymouth  Com* 
mittee: 

"Gentlemen — We  will  guarantee  that  our  invoice  will 
show  a  surplus  of  )(300,000  of  good  assets  over  and  above 
oar  liabilities,  counting  patents  and  good  will  at  1(100^000,  on 
April  1st,  1888. 

"  This  guarantee  is  made  because  the  company  has  not  in- 
voiced this  year,  and  to  satisfy  you  that  we  will  not  declare 
any  dividend  that  will  impair  the  assets  below  the  sum  as 
shown  on  the  invoice,  of  which  we  give  you  a  copy,  dated 
January,  1887,  and  that  we  will  in  addition  change  our  letter 
of  March  24th  to  conform  to  your  subscription  to  stock 
$115,000  and  bonus  of  $15,000,  which  is  that  the  $15,000  is 
to  be  paid  within  ten  days,  and  25  per  cent,  of  stock  so  soon 
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as  we  shall  commence  moving  machinery  to  Plymouth,  and 
26  per  cent,  every  three  months  thereafter  until  paid. 

"Respectfully, 
"  FoBT  Watne  Jenney  Elegtbic  Light  Co. 

"  By  R.  T.  McDonald,  Treas. 
"  R.  T.  McDonald. 
"  P.  A.  Randall. 
"  M.  W.  Simons." 

April  7th  the  following  was  sent  by  the  committee  to  the 

company. 

"  Plymouth,  Ind.,  April  7th,  1888. 

"  To  the  Fort  Wayne  Jenney  Electric  Light  Co.,  Fort  Wayne, 
Indiana : 

**  Gentlemen — Yeu  are  hereby  notified  that  at  a  regular 
called  meeting  of  the  executive  committee  of  the  citizens  of 
Plymouth,  the  undersigned  chairman  was  delegated  to  inform 
you  that  we,  the  citizens  of  Plymouth,  do  hereby  accept  your 
written  offer  of  date  March  24th,  1888,  and  your  letter  of 
March  27th,  1888,  making  certain  changes  in  your  original 
proposition.  The  said  citizens  of  Plymouth  having  raised 
the  proper  amounts  accept  your  said  offer,  and  will  fully  com- 
ply with  the  terms  of  said  proposition. 

"  Joseph  Swindell,  PreeH  of  Com. 
"Attest:    . 

"  Ira  D.  Buck,  Sec'y.'' 

Later,  a  subscription  paper  was  circulated  and  executed, 
in  the  following  words : 

"  We,  the  undersigned,  do  hereby  agree  to  pay  to  the  Fort 
Wayne  Jenney  Electric  Light  Company,  of  Fort  Wayne, 
Indiana,  the  sums  we  have  heretofore  subscribed  for  the 
purpose  of  inducing  them  to  bring  their  factory  to  Ply- 
mouth, Indiana.  This  subscription  is  to  be  paid  for  the  pur- 
pose of  inducing  said  factory  to  remove  the  arc  light  depart- 
ment of  its  factory  to  Plymouth,  and  it  is  to  be  paid  by  the 
10th  of  April,  1888,  and  shall  not  be  binding  upon  any  sub- 
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ficriber  hereto  unless  the  entire  bonus  required  shall  be  sab- 
scribed." 

On  this^  fifteen  thousand  dollars  was  ^bscribed  and  paid 
in  cash,  which  was  turned  over  to  and  accepted  by  the  com- 
pany." 

A  stock  subsription  to  the  capital  stock  of  the  company, 
amounting  in  the  aggregate  to  $115,000,  was  made,  the  sub- 
scription paper  being  in  the  following  words: 

"  We,  the  undersigned,  do  hereby  agree  to  pay  to  the  Fort 
Wayne  Jenney  Electric  Light  Company,  of  Fort  Wayne, 
Indiana,  the  several  sums  set  opposite  our  respective  names 
for  the  number  of  shares  by  us  subscribed  and  set  opposite 
our  respective  names.  Said  sums  to  be  paid  in  instalments 
of  25  per  cent,  every  three  months,  the  first  instalment  to 
be  paid  when  said  company  shall  commence  removing  the 
machinery  of  their  arc  light  manufacturing  plant  to  the  city 
of  Plymouth,  Indiana." 

This  was  also  turned  over  to  and  accepted  by  the  com- 
pany. In  addition  to  this  a  tract  containing  ten  acres  of 
land  was  conveyed  to  it  by  an  unconditional  warranty  deed, 
and  accepted  by  it.  It  erected  a  building,  or  shop,  on  the 
land  at  a  cost  of  about  $11,000,  placed  a  boiler,  an  engine 
and  some  other  machinery  in  the  building,  and  then  called 
upon  the  stock  subscribers  for  the  payment  of  25  per  cent, 
of  their  subscriptions,  but  payment  was  refused;  the  sub- 
scribers claiming  that  the  company  had  not  complied  with 
the  terms  of  the  contract. 

This  suit  was  commenced  September,  1889,  by  certain  of 
the  cash  subscribers  who  aided  in  raising  the  $15,000,  which 
was  paid  to  the  company,  for  themselves  and  such  others  of 
the  subscribers  to  that  fund  as  might  elect  to  join  with  them 
to  recover  back  the  money  thus  paid. 

The  complaint  recites  the  making  of  the  contract,  and  avers 
of  the  writing  executed  March  27,  that  when  the  committee 
called  to  investigate  the  financial  condition  and  standing  of 
the  company,  they  were  informed  by  Simons,  who  was  a  di- 
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rector  in  the  company,  and  McDonald  and  Randall,  who 
were  respectively  its  treasurer  and  secretary,  that  it  would  be 
impracticable,  because  of  a  rush  of  business  in  the  manufac- 
turing department,  to  shut  down  the  factory  at  that  time  for 
the  purpose  of  taking  an  invoice,  and  to  allow  the  commit- 
tee to  examine  into  the  condition  of  its  assets,  but  that  they 
would  make  such  invoice,  and  allow  such  examination  as 
soon  as  practicable,  and  that  to  sittisfy  the  committee  for  the 
time  being  they  executed  that  writing.  It  is  averred  that 
the  promise  and  guaranty  contained  in  said  writing  was  one 
of  the  principal  inducements  causing  them  to  take  the  course 
they  did  thereafter,  without  making  a  thorough  examination 
as  to  the  appellant's  financial  standing.  The  complaint  avers 
full  performance  of  the  contract  on  the  part  of  the  appellees 
and  those  associated  with  them,  alleges  the  delivery  to  the 
appellant  of  stock  subscriptions  for  ^115,000,  which  were  re- 
tained and  are  still  retained  by  the  appellant,  the  payment  to 
it  of  the  $15,000  in  cash  and  conveyance  to  it  of  the  ten  acres 
of  land,  and  that  both  money  and  land  were  received  by  the 
company  and  appropriated  to  its  own  use,  and  also  alleges 
entire  failure  to  perform  on  the  part  of  the  appellants. 

It  is  particularly  averred  that  the  appellants  had  failed 
and  refused  to  make  or  furnish  to  appellees,  or  to  the  stock 
subscribers,  the  invoice  mentioned  in  the  writing  of  March 
27.  The  complaint  also  avers  that  said  company  hsls  "  never 
used  or  occupied  said  grounds  and  buildings  for  manufactur- 
ing Jenney  arc  lamps,  lights  or  dynamos,  nor  has  said  com- 
pany ever  moved  all  or  any  part  of  the  manufacture  of 
Jenney  Arc  Lamps  and  Dynamos  from  Fort  Wayne  to  said 
city  of  Plymouth,  nor  did  said  company  ever  begin  the  re- 
moval thereof,  etc." 

While  there  are  several  assignments  of  error,  only  three 
propositions  are  properly  before  us  for  decision. 

1st.    The  sufficiency  of  the  complaint. 

2d.   The  measure  of  damages,  and 

8d.   The  admissibility  of  certain  testimony. 
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It  is  conceded  that  the  facts  averred  show  the  execution 
of  a  valid  contract.  Counsel^  however,  do  not  agree  in  the 
construction  of  the  contract.  Counsel  for  the  appellant  con- 
strue it  as  one  entire  and  single  contract  between  the  electric 
light  company  on  the  one  hand  and  the  citizens  of  Plymouth 
on  the  other,  upon  an  entire  consideration,  but  insist  that 
the  complaint  avers  a  contract  differing  in  some  respects 
from  that  made  by  the  pa'pers.  Counsel  for  the  appellees 
style  it  "an  entire  quadripartite  contract.''  We  do  not  re- 
gard the  discussion  of  this  question  as  calculated  to  throw 
any  light  on  the  real  controversy. 

While  it  is  true  that  the  undertaking  of  the  subscribers  to 
the  cash  fund  waa  in  one  sense  distinct  from  that  of  the 
parties  to  the  stock  subscription,  or  the  donors  of  the  land, 
and  while  their  undertakings  were  not  only  collectively  dif- 
ferent, but  that  of  each  individual  subscriber  was  several, 
and  his  own  several  personal  obligation,  yet  all  were  acting 
together  in  a  common  enterprise  for  the  accomplishment  of 
a  common  purpose.  The  cash  subscriptions,  stock  subscrip- 
tions and  land  donations  together  constituted  the  considera- 
tion for  the  promise  of  the  appellant  to  remove  its  manufac- 
ture from  Fort  Wayne  to  Plymouth.  On  the  other  hand 
the  sole  and  only  consideration  moving  from  the  appel- 
lant to  the  other  party,  as  expressed  in  the  contract,  was  its 
promise  in  its  proposition  of  March  24th,  that  it  would 
"move  all  the  manufacture  of  the  Jenney  arc  lamps  and 
dynamos  from  Fort  Wayne  to  Plymouth." 

The  particular  in  which  the  appellant  insists  that  the  com- 
plaint avers  a  contract  differing  from  that  made  by  the  pa- 
pers, is  in  relation  to  the  invoice.  Appellant  treats  this  as 
an  attempt  to  inject  a  parol  modification  into  the  written 
contract.  We  do  not  view  it  in  that  light.  We  think  the 
guarantee  of  March  27th,  fairly  construed,  imposes  upon  the 
appellant  the  duty  of  making  an  invoice  that  would  show 
the  condition  of  the  company  on  the  first  day  of  Apnil,  1888, 
and  while  no  time  is  fixed  within  which  it  is  to  be  made,  the 
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law  would  imply  a  promise  to  make  it  within  a  reasonable 
time.  The  averments  in  the  complaint  relating  to  the  in- 
voice are,  therefore^  in  our  opinion,  fairly  within  the  terms 
of  the  contract,  and  the  allegation  of  failure  to  make  it  is  an 
allegation  o£  a  breach  of  one  of  the  company's  material  un- 
dertakings. 

It  is  also  argued  by  the  appellant  that  the  averments  of 
the  complaint,  taken  together,  do  not  show  performance  by 
the  appellees,  or  non-performance  by  the  appellant,  but,  on 
the  contrary,  show  only  partial  performance  by  both.  It  is 
said  that  there  is  no  showing  of  the  payment  or  tender  of 
25  per  cent.,  or  any  part  of  the  stock  subscription,  and  that 
there  is  no  averment  that  the  company  never  commenced 
moving  machinery  to  Plymouth.  It  is  true  that  there  are 
no  averments  of  the  payment  or  tender  of  any  portion  of 
the  stock  subscriptions.  We  think,  however,  that  sufficient 
excuse  is  shown  for  not  making  such  payment  or  tender. 
Counsel  argue  that  the  obligation  of  the  stock  subscribers  to 
pay  25  per  cent  of  their  subscriptions  became  absolute  when 
the  company  commenced  to  move  machinery  from  Fort 
Wayne  to  Plymouth,  and  that  there  is  no  averment  that 
they  had  not  thus  commenced  to  move  machinery ;  that  the 
averment  that  they  had  never  "  moved  all  or  any  part  of  the 
manufacture  of  Jenney  Arc  Lamps  and  Dynamos  from  Fort 
Wayne  to  said  city  of  Plymouth,  nor  did  said  company  ever 
begin  the  removal  thereof,"  is  not  sufficient.  They  say  the 
**  removal  of  the  manufacture^  and  the  removal  of  machinery 
to  manufacture  with,  are  two  different  things."  In  this  we 
agree  with  them. 

They  are,  however,  measuring  their  obligation  entirely  by 
the  language  of  the  guaranty  of  March  27.  The  terms  of 
the  contract  and  the  full  measure  of  the  obligations  assumed 
by  the  parties  can  only  be  determined  by  construing  all  of 
the  writings  together.  The  paper  of  March  27,  aside  from 
the  guaranty  and  agreement  to  make  an  invoice,  was  a  mere 
modification  of  the  proposition  of  March  24.     As  will  be 
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seen  by  reference  to  it,  that  propoBition  was  that  they  would, 
upon  certain  terms  ''  move  all  the  manufacture  of  the  Jenoey 
Arc  Lamps/'  etc.,  and  definite  dates  were  fixed  for  the  pay- 
ment of  the  stock  subscription.     No  definite  time  was  fixed 
for  the  payment  of  the  $15,000.     The  modification  made 
the  $15,000  due  and  payable  within  ten  days^  and  the  first 
installment  of  stock  subscription^  instead  of  being  payable 
April  15,  was  to  be  paid  as  soon  as  the  company  should  com- 
mence moving  machinery  to  Plymouth.     What  machinery? 
Would  the  moving  of  any  machinery  meet  the  condition? 
It  is  evident  that  the  machinery  intended  by  the  parties  was 
that  referred  to  in  the  original  proposition — the  machinery 
of  the  manufactory  at  Fort  Wayne.     The  citizens  of  Ply- 
mouth were  endeavoring  to  secure  the  transfer  to  their  city 
of  a  manufacturing  concern  which  they  were  assured  had  as- 
sets exceeding  its  liabilities  in  the  sum  of  )(300,000.    The 
proposition  made  to  and  accepted  by  them  was,  that  this  es- 
tablished and  productive  industry  in  its  entirety  should  be 
moved' from  Fort  Wavne  to  Plvmouth.    The  condition  could 
only  be  complied  with  by  a  bona  fide  commencement  of  the 
removal  of  the  machinery  actually  belonging  to  and  used  Id 
said  business  at  Fort  Wayne.     Until  a  commencement,  or  a 
beginning,  of  this  character  was  made  there  was  nothing  due 
on  the  stock  subscriptions. 

We  think  the  complaint  states  a  good  cause  of  action. 

The  question  as  to  the  measure  of  damages  is  sought  to  be 
presented  in  several  different  ways,  and  is,  we  think,  prop- 
erly and  fairly  in  the  record  by  the  ruling  of  the  court  on 
instructions  asked  by  the  appellant  and  refused,  and  on  an 
instruction  given  by  the  court. 

The  instructions  asked  were  long,  and  we  will  not  copy 
them. 

In  substance  the  court  was  asked  to  instruct  the  jury  as 
follows : 

That  the  burden  was  on  the  plaintiff  to  show  all  the  facts 
necessary  to  fix  the  damages^  which  the  jury  were  required 
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to  ascertain  and  fix  separately  as  to  each  plaintiff;  that  while 
their  verdict  should  be  for  a  gross  sum,  it  should  be  a  sum 
made  up  of  the  separate  damages  suffered  by  each  plaintiff; 
that  if  the  contract  was  broken  the  plaintiffs  had  the  option 
of  demanding  a  rescission^  or  of  affirming  the  contract  and 
suing  for  the  breach ;  that  if  the  plaintiffs  had  elected  to  re- 
scind they  would  have  been  entitled  to  a  return  of  their 
money  upon  placing  the  other  party  in  statu  quo,  4)ut  that 
by  bringing  this  suit  they  had  elected  to  affirm  the  contract 
and  claim  damages  for  its  breach ;  that  the  damages  they 
were  entitled  to  recover  were  compensatory,  and  might  be 
^much  more  or  much  less  than  the  amount  paid ;  that  from 
the  averments  of  the  complaint  it  must  be  taken  that  the 
benefits  which  the  plaintiffs  expected  to  gain  by  the  perform- 
ance of  the  contract  consisted  in  the  growth  and  prosperity 
of  the  city  of  Plymouth^  the  increase  of  its  population^  the 
enhancement  of  the  value  of  property  in  said  city^  and  the 
various  advantages  which  would  accrue  to  them  from  the  lo- 
cation and  maintenance  of  >an  electric  light  manufacturing 
industry  in  their  city ;  that  if  the  company  had  broken  the 
contract  the  measure  of  damages  would  be  the  loss  which 
they  suffered  of  gains^  profits  or  advantages  which  would 
have  accrued  to  them  if  the  contract  had  been  kept ;  that 
unless  the  plaintiffs  had  proven  that  they  had  suffered  loss 
or  damage  by  reason  of  the  breach  of  the  contract^  other  than 
the  subscription  of  the  $15,000  they  could  recover  no  more 
than  nominal  damages ;  that  unless  there  was  evidence  of  loss 
suffered  the  verdict  for  damages  should  be  limited  to  nominal 
damages ;  that  while  it  is  the  law  that  one  who  has  paid  his 
money  upon  a  consideration  which  has' wholly  failed  may 
recover  back  the  money  paid,  the  rule  does  not  apply  when 
any  part  of  the  consideration  has  been  received  by  him,  or 
parted  with  by  the  other  party ;  that  the  building  of  the 
shop  on  the  donated  land^  with  part  of  the  donated  money^ 
was  to  the  extent  of  the  money  invested  part  performance  by 
the  appellant  of  the  contract,  and  that  the  appellees  had 
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thereby  received  a  part  of  the  consideration  on  which  they 
had  parted  with  their  money,  and  were  not  entitled  in  this 
suit  to  recover  back  their  money. 

The  court  refused  all  of  the  instructions  asked,  and,  over 
appellant's  objection,  gave  the  following : 

6.  It  is  well  settled  law  that  a  party  who  agrees  to  per- 
form an  act  and  fails  to  keep  his  agreement,  must  pay  com- 
pensation for  all  injuries  that  naturally  and  proximately 
result  from  the  breach.  So  far  as  the  plaintiffs  in  this  suit, 
and  those  they  represent,  are  concerned,  it  does  not  appear, 
and  is  not  claimed  by  the  defendant  company,that  there  is 
any  other  consideration  for  the  payment  of  the  money  sub-^ 
scribed  by  them  to  the  donation  fund  than  the  agreement  for 
the  removal  of  that  part  of  the  manufactory  of  the  defend- 
ant company  for  the  manufacture  of  the  Jenney  Arc  Lamp 
and  Dynamo  from  Fort  Wayne  to  Plymouth,  and  a  failure 
to  perform  that  stipulation  ope^'ates  as  a  failure  of  considera- 
tion for  the  money  so  paid.  In  cases  of  that  kind,  where 
the  defendant  has  received  money  of  the  plaintiff  upon  a 
consideration  which  has  failed,  or  where  the  defendant  has 
money  of  the  plaintiff  which,  in  equity  and  good  conscience, 
he  ought  to  refund,  in  the  absence  of  any  allegation  of  spe- 
cial damages  and  proof  thereof,  the  plaintiff  in  general  is 
entitled  to  receive  the  money  back  and  lawful  interest  there- 
on from  the  time  of  payment  up  to  the  time- of  recovery. 
Therefore,  in  this  case,  if  the  jury  believe  from  the  evidence 
that  the  consideration  upon  which  the  plaintiffs  and  those 
they  represent  in  this  suit  paid  their  money  and  upon  which 
the  defendant  company  received  it  has  failed,  there  being 
no  allegation  of  s{)ecial  damages,  the  measure  of  damages 
would  be  the  several  amounts  paid,  with  interest  thereon 
from  the  time  of  payment  up  to  this  date  at  the  rate  of  6 
per  cent,  per  annum. 

In  our  opinion  the  instruction  given  is  a  correct  state- 
ment of  the  law,  and  is  clearly  applicable  to  the  case  made 
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by  the  pleadings  and  by  the  evidence.     We  also  think  the 
court  did  not  err  in  refusing  the  instructions  asked. 

As  we  have  already  said,  as  we  construe  the  contract,  the 
sole  and  only  consideration  for  the  payment  of  the  money 
was  the  promise  to  remove  the  manufacture — ^the  particular 
manufacturing  enterprise  named — to  Plymouth.  It  is  not 
only  averred,  but  is  found  as  a  fact  by  the  jury,  this  was  never 
done  or  commenced.  It  can  not  be  said  that  the  erection 
of  the  buildings  was  in  any  sense,  or  in  any  degree,  tl^e  rendi- 
tion of  any  part  of  the  consideration.  Both  land  and  the 
money  which  paid  for  buildings  and  machinery  were  given 
to  the  appellant  as  part  of  the  consideration  for  what  it 
promised  to  do.  Counsel  say  that  to  allow  the  appellant  to 
invest  the  money  in  the  buildings,  and  then  compel  it  to 
refund  it,  is  to  make  it  an  involuntary  purchaser  of  the 
property.  The  money  was  paid  to  it  to  be  used  in  that 
specific  way,  it  is  true,  but  only  upon  conditions.  Without 
compliance  with  the  conditions  it  had  no  right  to  either 
retain  or  invest  it.  The  investment  in  buildings  was,  un- 
der the  circumstances,  wholly  unauthorized,  and  it  can  not 
complain  because  it  is  required  to  refund  it.  In  our 
opinion,  upon  the  facts  as  they  are  found  by  the  jury,  there 
was  an  entire  failure  of  consideration,  and  in  such  case,  as 
the  appellant  concedes,  the  measure  of  recovery  is  the  money 
paid,  with  interest. 

The  only  remaining  question  is  on  the  admissibility  of 
certain  testimony. 

The  court,  over  the  objection  of  the  appellant,  allowed 
the  appellees  to  prove  by  certain  witnesses  what  was  said  by 
the  directors  of  the  appellant  at  the  time  of  making  the 
written  guaranty  of  March  27th,  as  to  when  it  would  be 
practicable  and  convenient  for  them  to  make  the  invoice 
mentioned  in  that  writing. 

It  was  objected  that  this  was  an  attempt  to  '^contradict, 
vary  or  explain  a  written  contract  by  evidence  of  preceding 
and  contemporaneous  conversations  and  verbal  statements, 
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and  evidence  of  intentions  and  understandings,  all  of  which 
were  merged  in  the  written  contract  finally  executed." 

We  have  already  construed  the  contract  as  imposing  upon 
the  appellant  the  dnty  of  making  and  furnishing  an  invoice 
within  a  reasonable  time.  What  would  be  a  reasonable 
time  must  be  determined  from  the  evidence.  We  think  it 
was  competent  and  proper  to  show  in  that  connection,  as 
bearing  upon  that  question  what  the  directors  said  when 
they  gave  the  guaranty,  about  the  time  when  it  would  be 
practicable  and  convenient  for  them  to  make  the  invoice. 

Judgment  aiSrmed,  with  costs. 

Filed  Feb.  4, 1892 ;  petition  for  a  rehearing  overruled  April  30, 1892. 


No.  15,212. 

The  Lake  Shore  and  Michigan  Southern  Railway 

Company  v.  Smith,  Treasurer. 

Railroad. — Appropriation  to  Aid. — County  Gommissioners. — (^tiOTige  o/  Totfn- 
9hip  Botmdariea. — 2Van^«r  of  Property  Therdy, — Liability  of  far  Appropri- 
ation,— Tax  Levy. — Notice. — The  board  of  commissioners  of  a  county,  »t 
the  June  session,  1882,  ordered  that  a  tax  be  levied  upon  all  the  taxa- 
ble property  within  a  certain  township  in  said  county,  to  aid  iu  i^^ 
construction  of  a  proposed  railroad,  an  election  held  in  said  township 
having  resulted  in  favor  of  such  an  appropriation.  At  the  time  said 
tax  was  ordered  to  be  levied,  all  of  the  appellant's  property  in  s*^^ 
county  was  situated  and  assessed  for  taxes  in  a  township  which  bad 
voted  against  an  appropriation  for  said  railroad.  The  board  of  co°^' 
missioners,  in  March,  1883,  changed  the  boundaries  of  said  townships 
and  by  such  change  the  property  of  the  appellant  in  said  county  was 
transferred  to  the  township  which  had  voted  in  favor  of  the  appropn^' 
tioD. 

Heidy  that  the  property  of  the  appellant  so  transferred  after  the  or<i®f  '^' 
the  levy  was  made  but  before  the  tax  was  in  fact  levied,  was  liable  lor 
its  proportion  of  the  same. 

Heldj  also,  that  no  notice  is  required  of  the  levying  of  a  tax  authori^^' 
directed  by  law. 

Bams. — Appeal  from  Order  of  Board, — An  appeal  from  the  order  of  »^^ 
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of  county  commissioners  levying  a  tax  in  aid  of  a  railroad,  goes  to  the 
circuit  court  for  trial  as  an  original  cause,  and  Tacates  the  order  of  the 
board, and  the  judgment  of  the  circuit  court  ordering  the  levy,  which 
judgment  was  rendered  after  the  change  of  boundaries,  would* make  the 
appellant's  property  liable  for  its  proportion  of  the  tax. 

Sahb.—  When  Levy  Should  be  Made,— Eight  to  Make  After  Time  Fixed.— 
Though  the  law  requires  the  levy  to  be  made  at  the  June  session  of  the 
board  of  county  commissioners  next  after  the  rate,  the  duty  to  make  it 
is  absolute,  and  the  power  to  make  it  is  not  lost  by  a  failure  to  exercise 
it  at  the  right  time. 

Tax£9. — Change  of  Boundaries,  —  New  JVop«rfy. — When  the  territorial 
boundary  of  a  body  politic,  or  corporation,  is  extended  so  as  to  include 
new  and  additional  property,  such  property  is  thereby  subjected  to  tax- 
ation in  like  manner,  and  to  the  same  extent  as  the  property  previous- 
ly included  within  the  corporation,  and  this  is  so  even  though  such 
taxation  be  for  the  purpose  of  paying  pre-existing  debts  of  the  corpora- 
tion. 

O>DNTTC0MHia6i0NBB8. — Oumge  of  Townxhip  Bcvndaries.— Collateral  Attack, 
— ^The  board  of  commissioners  of  a  county  are  authorized  to  make  such 
alteration  in  the  boundaries  of  townships  as  they  may  deem  proper, 
and  their  action  in  doing  so,  unless  shown  to  be  absolutely  void,  can  not 
be  attacked  collaterally.  Alvis  v.  Whitnei/f  43  Ind.  83,  distinguished. 
McBbide,  J.,  dissents. 

From  the  Lake  Circnit  Court. 

J.  H,  Baker,  Q.  C.  Oreene  and  0.  G.  Oetzendanner,  for 
appellant. 

jR.  C.  Bell  and  8.  R.  Morris^  for  appellee. 

Olds,  J. — The  appellant,  the  Lake  Shore  and  Michigan 
Southern  Railway  Company,  brought  this  suit  against  one 
John  P.  Merrill,  as  treasurer  of  Lake  county,  Indiana,  to  re- 
strain the  collection  of  a  tax  in  aid  of  the  construction  of  a 
railroad. 

The  appellee,  Charles  C.  Smith,  successor  in  office  of  Mer- 
rill, was  afterwards,  by  order  of  the  court,  substituted  as  de- 
fendant. 

It  appears  from  the  record  that  twenty-five  freeholders  of 
Hobart  township,  in  Lake  county,  presented  to  the  board  of 
commissioners  of  said  county,  on  the  1 9th  day  of  April,  1881, 
Vol.  131.— 38 
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their  i)et]t]on  asking  that  ao  appropriation  of  ten  thousand 
dollars  might  be  made  to  aid  the  New  York  and  Chicago 
Railway  Company,  or  its  successors  by  consolidation,  a  cor- 
poration duly  organized  under  the  laws  of  the  State  of  In- 
diana,  to  construct  its  railroad  in  and  through  said  Hobait 
township ;  that  an  election  was  ordered  and  duly  held  on  May 
30th,  1881,  which  resulted  in  favor  of  such  appropriation; 
that  at  the  June  session,  1882,  the  board  of  commissioners 
of  said  county  ordered  that  a  tax  of  one  per  centum  of  the 
valuation  be  levied  upon  all  taxable  property  within  said 
township  of  Hobart ;  that  up  to  and  at  the  time  said  tax  was 
levied,  the  appellant's  railroad,  and  all  of  its  property  sit- 
uate in  said  county  and  liable  for  taxation  in  said  county, 
was  situate  in  North  township  in  said  county,  and  was  as- 
sessed for  taxes  in  June,  1882,  in  said  North  township ;  that 
there  was  also  an  election  held  in  North  township  to  pass 
upon  the  question  of  appropriating  a  sum  of  money  to  aid  in 
the  construction  of  said  proposed  railroad,  and  the  majority 
vote  was  against  such  appropriation. 

The  board  of  commissioners  of  said  county,  at  the  March 
session,  1883,  changed  the  boundaries  of  said  townships  of 
Hobart  and  North,  by  attaching  a  strip  off  the  west  side 
of  said  Hobart  township  to  another  township,  and  by  tak- 
ing from  North  township  a  strip  lying  north  of  Hobart  town- 
ship and  attaching  it  to  said  Hobart  township,  and  the  prop- 
erty of  the  appellant  was  situated  in  .that  portion  of  North 
township  which  was  taken  from  North  township  and  attached 
to  Hobart  township. 

The  appellant  filed  its  complaint  in  this  cause,  alleging  the 
foregoing  facts,  and  filing  copies  of  the  several  orders  of  the 
board  of  commissioners  referred  to,  and  alleging  that  in  1884 
the  auditor  of  said  county,  without  any  authority  of  law,  in 
making  up  the  tax  duplicate,  extended  and  placed  thereon  a 
tax  of  one  per  centum  upon  all  the  valuation  of  all  of  the  tax- 
able property  then  owned  by  the  appellant,  and  duly  deliv- 
ered the  tax  duplicate  to  the  treasurer  of  the  county,  who, 


NOVEMBER  TERM,  1891."  615 


The  Lake  Shore  and  Michigan  Soathem  Railway  Go.  v.  Smith,  TVeasarer. 

unless  restrained,  will  proceed  to  collect  by  distress  and  sale 
of  appellant^s  property  said  tax  so  illegally  levied. 

It  is  averred  that  appellant  has  paid  all  of  its  legal  taxes, 
and  that  one  member  of  the  board  of  commissioners  was  at 
the  time  of  the  change  in  township  boandaries  a  resident  of 
the  territory  taken  from  Hobart  township. 

The  answer  admits  the  allegations  of  the  complaint,  but 
avers  that  certain  resident  freeholders  of  Hobart  township  ap- 
)>eared  before  the  Board  of  Commissioners  at  the  June  ses- 
sion, 1882,  and  filed  their  remonstrance  to  the  levying  of  said 
tax ;  that  the  remonstrance  was  overruled  and  the  tax  levied, 
and  they  filed  their  appeal  bond  and  duly  appealed  said  cause 
to  the  circuit  court,  where  final  judgment  was  rendered  in  Oc- 
tober, 1883,  dismissing  the  remonstrance  and  against  the  re- 
monstrators  for  costs,  and  they  again  took  an  appeal  to  the  Su- 
preme Court  and  the  judgment  was  affirmed,  being  the  case  of 
Jttssen  V.  Boardj  etc.,  95  Ind.  667.  It  is  further  alleged  that 
on  June  7, 1884,  after  the  disposition  of  said  cause  in  the  Su- 
preme Court,  the  said  Board  of  Commissioners  made  an  order 
ordering  said  tax  levied  and  collected  ;  that  afterwards,  in  Au- 
gust, 1884,  the  New  York,  Chicago  and  St.  Louis  Railway 
Company  filed  their  complaint  in  the  Lake  Circuit  Court 
against  all  the  persons  who  were  plaintifis  in  the  original 
case  of  the  said  Valentine  Burke  v.  Boards  etc.,  being  the  same 
case  as  Juasen  v.  Board,  etc.,  supra,  praying  the  court  to  cor- 
rect a  mistake  made  by  the  clerk  of  the  Lake  Circuit  Court 
in  entering  and  writing  up  the  order  of  said  court  in  the 
original  case  hereinbefore  referred  to ;  that  all  of  the  said 
defendants  to  said  cause  appeared  in  the  Lake  Circuit  Court, 
and  such  proceedings  were  bad  in  said  court  that  on  the  final 
hearing  of  said  cause  it  was  adjudged  and  decreed  that  said 
original  order  should  be  and  was  amended  "  now  for  then,*' 
so  that  it  was  made  to  read  according  to  the  decree  of  said 
court  referring  to  and  making  a  copy  of  the  decree  so  en- 
tered, marked  Exhibit  '*  F,*'  apart  of  the  answer,  which  ex- 
hibit shows  a  finding  of  all  the  facts,  the  filing  of  the  petitioD, 
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the  vote  taken  and  canvassed^  resulting  in  favor  of  the  tax, 
and  the  appeal,  and  the  court  levied  the  tax  of  $10,000  on 
the  property  of  Hobart  township,  and  ordered  the  county 
auditor  to  place  the  same  upon  the  duplicate  and  the  treas- 
urer to  collect  the  same. 

It  is  further  averred  that  at  the  June  session,  1881,  of 
said  board  of  commissioners,  on  motion  of  the  New  York* 
Central  and  St.  Louis  Railway  Company,  it  was  ordered  that 
the  balance  appropriated  and  remaining  unpaid  should  be 
levied  and  collected  from  the  taxable  property  of  the  in- 
habitants of  said  Hobart  township,  sufficient  to  make  the 
sum  of  ten  thousand  dollars.  Copies  of  the  various  orders 
are  set  oat  and  referred  to  as  exhibits,  both  with  the  com- 
plaint and  the  9>ntsvrer. 

A  demurrer  was  addressed  to  the  answer  and  overraled, 
and  exceptions  reserved. 

A  reply  was  filed  to  the  answer,  to  which  a  demurrer  was 
addressed  and  sustained,  to  which  ruling  the  appellants  at 
the  time  excepted. 

Errors  are  assigned  on  the  rulings  of  the  court  in  over- 
ruling the  demurrer  to  the  answer,  and  sustaining  the  de- 
murrer to  the  reply. 

We  need  not  set  out  the  reply,  as  both  rulings  present  the 
same  question. 

All  technical  objections  to  the  answer,  on  account  of  fail- 
ure to  aver  the  substance  and  legal  effect  of  the  exhibits  set 
out,  are  waived,  and  it  is  agreed  that  the  answer  should  be 
treated  as  containing  the  proper  averments,  and  the  exhibits 
treated  as  a  part  of  the  answer. 

Disregarding  any  technical  defects  in  the  pleadings,  the 
question  presented  is  as  to  whether  or  not  the  property  of 
the  appellant  is  liable  for  its  proportion  of  the  aid  voted  by  Ho- 
bart township.  The  board  of  commissioners  of  Lake  county, 
after  the  voting  of  the  appropriation  by  said  township,  hy 
their  action  in  changing  the  township  boundaries,  placed  a 
portion  of  the  property  of  the  appellant  theretofore  located 
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in  North  township  into  and  made  it  a  part  of  Hobart  town- 
ship, such  change  having  been  made  before  the  tax  was 
levied  upon  the  property  of  the  township  to  raise  the  amount 
voted  in  aid  of  the  proposed  railroad. 

A  petition  was  filed  by  a  proper  number  of  freeholders  of 
Hobart  township,  asking  an  election.  The  election  was  or- 
dered and  held  on  May  30th,  1881,  resulting  in  favor  of  an 
appropriation  of  ten  thousand  dollars  to  aid  the  New  York 
and  Chicago  Railway  Company^  or  its  successors  by  consoli- 
dadon,  to  construct  its  railroad  in  and  through  said  Hobart 
township.  At  a  proper  meeting  of  the  board  of  commission- 
ers thereafter  held,  in  January^  1882,  before  any  changes  in 
tlie  boundary  lines  of  said  township  were  made,  said  board 
ordered  that  a  tax  of  one  per  centum  of  the  valuation  be 
levied  upon  all  the  taxable  property  within  said  township. 
At  the  said  June  session,  1882^  of  the  board  of  commission- 
ers, a  remonstrance  was  filed  to  the  levying  of  said  tax,  and 
an  appeal  prosecuted  to  the  circuit  court.  While  the  cause 
was  still  pending  in  the  circuit  court,  the  board  of  commis- 
sioners, at  their  March  session,  1883,  changed  the  bounda- 
ries of  said  Hobart  township,  cutting  ofi^  a  strip  from  the 
west  side  of  said  township  and  attaching  it  to  another,  and 
cutting  off  from  North  township  a  strip  lying  north  of  Ho- 
bart township  and  attaching  the  same  to  Hobart.  Situate 
in  the  strip  taken  from  North  and  attached  to  Hobart  is  the 
property  of  appellants.  The  record  shows  the  cause  ap- 
pealed to  the  circuit  court  to  have  been  finally  disposed  of 
in  said  court  in  October,  1883,  and  the  court  levied  the  tax 
of  ten  thousand  dollars  upon  the  taxal^le  property  of  said 
township  and  ordered  the  county  auditor  to  place  the  same 
upon  the  tax  duplicate,  and  .that  the  treasurer  proceed  to 
collect  the  same.  After  final  judgment  in  the  circuit  court 
the  board  of  commissioners  ordered  that  in  accordance  with 
the  order  of  the  Lake  Circuit  Court,  as  affirmed  by  the  Su- 
preme Court,  the  proper  county  oflScers  proceed  to  collect 
the  taxes  heretofore  appropriated  by  Hobart  township. 
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The  appeal  taken  from  the  order  of  the  board  levying  the 
tax  at  its  June  session^  1882,  vacated  the  order  of  the  board, 
and  the  matter  was  transferred  to  the  circuit  court  for  deter- 
mination de  novo. 

As  held  in  the  case  of  Gavin  v.  Boards  etc.,  81  Ind.  480, 
the  case  was  transferred  to  the  circuit  court  for  trial  as  an 
original  cause,  and,  as  appears  from  the  record,  the  final  judg- 
ment as  entered  by  the  circuit  court  made  the  levy  of  ten 
thousand  dollars  on  the  taxable  property  of  said  Hobart 
township,  and  ordered  it  extended  on  the  tax  duplicate  by 
the  county  auditor,  and  collected  by  the  treasurer.  This  was 
done  in  October,  1883,  after  the  appellant's  property  had  be- 
come a  part  of  the  taxable  property  of  said  township. 

It  is  suggested  that  the  board  &iled  to  make  the  levy  in 
the  first  instance  at  the  June  session  next  after  the  vote  was 
had,  and  the  action  taken  by  the  board  thereafter  was  illegal ; 
but  this  theory  is  contrary  to  the  rule  as  laid  down  by  this 
court.  Peed  v.  Millitan,  79  Ind.  86 ;  Sackett  v.  Stale,  ex  rel., 
74  Ind.  486. 

As  the  case  is  presented,  Hobart  township  voted  an  ap- 
propriation, and  the  township  became  liable  for  the  payment 
of  it.  Afterwards,  and  before  the  amount  was  levied  or  be- 
came a  lien  upon  the  taxable  property  of  said  township 
(Miles  V.  Ray,  100  Ind.  166),  the  taxable  property  of  said 
township  was  changed  by  an  authorized  act  of  the  board  of 
commissioners,  by  which  some  of  the  taxable  property  was 
excluded  from  the  township  and  other  property  taken  into 
the  township. 

Hobart  township  remained  a  body  politic  and  corporate 
from  the  time  it  was  created,  although  its  boundaries  may  have 
been  changed  or  its  taxable  property  increased  or  diminished. 
It  still  remained  the  same  corporate  body,  liable  for  all  its 
obligations.  The  board  of  commissioners  are  authorized  to 
make  such  alteration  in  the  boundaries  of  townships  as  they 
may  deem  proper.  Sections  5987,  5988,  5989  and  5990,  R. 
S.  1881.  The  appellants  held  and  owned  their  property  situate 
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in  North  township,  Lake  coanty,  subj^t  to  the  right  of  the 
board  of  commissioners  of  said  county  to  lawfully  change  the 
boundaries  of  the  township  in  said  county,  and  place  their 
property  in  any  other  township  in  said  county. 

There  are  no  facts  pleaded  showing  the  action  of  the  board 
in  making  the  change  they  did  to  be  void,  and  it  could  not 
be  attacked  in  these  collateral  proceedings  unless  their  action 
was  absolutely  void.  It  must  be  held  that  such  territory  was 
properly  and  legally  annexed  to  Hobart  township. 

.  The  general  and  well  settled  rule  is,  that  where  the  terri- 
torial boundary  of  a  body  politic  or  corporation  is  extended 
BO  as  to  include  new  and  additional  property,  such  property 
is  thereby  subjected  to  taxation  in  like  manner,  and  to  the 
same  extent  as  the  property  previously  included  within  the 
<^rporation,  and  this  is  true  even  though  such  taxation  be 
for  the  purpose  of  paying  pre-existing  debts  of  the  corpora- 
tion. 8tilz  v.  Oity  of  IndianapoliSj  65  Ind.  615;  City  of 
Logansport  v.  Seyboldy  69  Ind.  226;  Town  of  Oieero  v.  /San- 
ders,  62  Ind.  208  ;  UniUd  States  v.  Memphis,  97  U.  S.  284 ; 
1  Dillon  Corp.,  section  186. 

This  is  the  only  practical  rule  that  could  be  applied.  Ob- 
ligations are  constantly  being  created  by  municipal  and  other 
political  subdivisions  and  corporations.  Many  of  them  can 
only  be  contracted  and  incurred  by  a  vote  of  the  property- 
owners  or  electors  within  the  corporation,  and  the  time  of 
payment  of  many  of  them  is  extended  for  years  in  the  fu- 
ture. The  property  of  such  corporations  is  constantly  chang- 
ing, both  by  removal  and  the  changing  of  boundary  lines, 
4ind  the  annexation  of  new  territory.  If  the  rule  was  not 
as  it  is,  that  all  property  within  the  corporation  at  the  time 
of  the  levy  and  attaching  of  the  lien  is  liable  for  taxation 
for  all  purposes,  making  a  general  and  uniform  system  of 
taxation,  we  would  be  compelled  to  resort  to  a  special  sys- 
tem of  taxation,  returning  and  taxing  each  piece  or  article 
of  property  within  the  corporation  at  the  time  a  particular 
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debt  was  contracted  or  obligation  incurred  for  the  payment 
of  the  same. 

But  there  are  other  obstacles  in  the  way  of  enforcing  and 
collecting  a  tax  upon  the  property  which  was  excluded  from 
Hobart  township  by  the  change  in  boundary.  The  appro- 
priation was  made  by  Hobart  township  ;  it  is  the  obligation 
or  indebtedness  of  that  township  for  which  the  tax  is  levied 
to  pay.  At  the  time  of  the  levy  the  property  thus  excluded 
from  the  township  is  no  longer  a  part  of  the  taxable  prop- 
erty of  the  township.  It  has  been  legally  removed  from  the 
township.  The  personal  property  owned  by  the  residents  of 
such  territory  and  situate  therein  is  as  far  removed  from  and 
beyond  the  power  of  taxation  in  such  township  as  if  there 
had  been  no  change  in  boundary,  and  instead  thereof  the 
owners  of  the  same  had  in  March,  1883,  removed  from  the 
township,  taking  the  property  with  them ;  so,  too,  the  real 
estate  is  transferred  and  became  subject  to  taxation  in  an- 
other township,  and  having  been  transferred  and  become  sub- 
ject to  taxation  in  another  township,  there  is  no  power  to  tax 
it  to  pay  a  debt  of  Hobart  township. 

The  power  of  taxation  is  legislative,  and  can  only  be  ex* 
ercised  by  the  authority  of  the  Legislature.  Merriwetiur  y. 
OarreU,  102  U.S.  472. 

The  statute  authorizing  the  levying  and  collection  of  taxes 
to  pay  appropriations  voted  to  railroads  (section  4056)  does 
not  designate  any  particular  property  which  shall  be  subject  to 

taxation.     It  differs  in  no  way  from  other  statutes  authoriz- 

if 

ing  the  levying  of  a  tax.  It  provides  that  it  shall  be  levied 
upon  the  real  and  personal  property  in  the  township.  This 
manifestly  must  apply  to  the  property  in  the  township  at  the 
time  the  levy  is  made.  The  levy  in  this  case  was  made  upon 
the  property  in  the  township  at  the  time  of  the  rendition  of 
the  final  judgment  on  appeal.  If  a  lien  attached  to  any  of 
the  property  of  the  township  at  the  time  the  aid  was  voted, 
or  if  its  status  was  fixed  by  which  it  was  collectible  out  of 
the  property  thus  within  the  boundary  of  the  township,  it 


NOVEMBER  TERM,  1891.  521 

« 

The  Lftke  Shore  and  Michigan  Soothem  Railway  Go.  v.  Smith,  Treasurer. 

attached  to  the  personal  as  well  as  to  the  real  property,  and 
it  would  seem  a  novel  theory  that  a  lien  would  follow  the 
personal  property  then  in  the  township,  though  the  tax  was 
not  levied  for  more  than  two  years  thereafter,  and  the  prop- 
erty removed  from  the  county.     It  is  not  a  special  assess- 
ment to  be  levied  upon  specific  property,  but  a  sum  to  be 
levied  on  all  the  property  of  the  township  and  collected  aa 
other  taxes.     It  is  suggested  that  it  is  taking  appellant^ 
property  without  notice  and   without  due  process  of  law. 
This  principle  does  not  apply  to  taxation  which  is  uniformly 
assessed  against  all  projierty  in  the  same  municipality  or  po- 
litical subdivision  or  corporation.     No  notice  is  required  of 
the  levying  of  a  tax  authorized  or  directed  by  law.     It  is 
suggested  that  the  property  of  the  appellant  was  situated 
in  North  township  at  the  time  of  the  giving  of  the  notice 
and  taking  of  the  vote,  and  they  were  given  no  opportunity 
to  be  heard  as  guaranteed  by  the  Constitution.     We  do  not 
think  the  constitutional  rights  of  the  appellant  were  inter- 
fered with.     The  same  claim  could  be  made  by  any  person 
moving  into  any  municipality  or  political  subdivision  of  the 
State,  taking  with  him  property  subject  to  taxation  if  a  tax 
were  levied  for  a  pre-existing  debt  of  the  corporation.     The 
property  of  the  appellant  became  a  part  of  the  taxable  prop- 
erty  of  Hobart  township  by  operation  of  law,  by  an  author- 
ised act  of  the  Board  of  Commissioners,  and  it  became  and 
was  liable  to  taxation  the  same  as  if  it  had  been  brought  into 
the  township  in  any  other  manner,  or  had  been  included 
within  the  corporate  limits  of  the  township  at  the  time  it  was 
created.  ^ 

We  are  cited  to  the  decision  in  Alvia  v.  Whitney ^  43  Ind. 
83,  as  supporting  the  theory  of  appellant,  that  a  tax  can  not 
be  levied  upon  the  property  added  by  the  change  in  boun- 
dary, but  we  do  not  think  the  decision  against  the  theory  we 
have  enunciated.  In  that  case  the  controverted  question 
was  whether  or  not  the  railroad  company  was  entitled  to  the 
appropriation,  as  it  had  not  constructed  the  railroad  through 
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the  township  as  it  had  existed  at  the  time  the  aid  was  voted. 
There  was  a  change  in  the  township  boundary,  and  the  rail- 
road was  constructed  wholly  outside  the  boundary  of  the 
township  as  it  existed  at  the  time  of  the  vote^  and  upon  these 
grounds  the  decision  was  made. 

The  conclusion  we  have  reached  being  in  harmony  with 
the  rulings  of  the  circuit  court,  the  judgment  is  affirmed, 
witl)  costs. 

McBride,  J.,  dissents. 

FUed  Maj  11, 1892. 


No.  15,796. 
HaVENB  ET  AL.  v.  GaBD  ET  Ali. 

pRAoncB. — Afuuer. — FUing  Ihtring  THoL — As  to  whether  an  answer  should 
be  permitted  to  be  filed  in  a  cause  during  trial  is  a  matter  of  discretion 
with  the  court,  and  can  only  be  taken  advantage  of  when  there  is  an 
abuse  of  discretion. 

JuBY. — Filing  PleadingSf  After  Swearing  cf- — Bmotosning  of, —  UnaBoaHabk 
Error  on  Second  KaL — Where  pleadings  are  filed  in  a  cause  after  the 
jurj  have  been  sworn  to  try  said  cause,  and  the  jury  is  not  resworn 
after  filing  said  pleadings,  and  there  is  a  second  trial  of  said  cause,  the 
failure  to  reswear  the  jury  in  the  first  trial  is  not  error  to  be  taken  ad- 
vantage of  in  the  second. 

From  the  Tippecanoe  Superior  Court. 

J.  V.  Keniy  G.  W,  Stiibbs  and  J.  W,  Bairdy  for  appellants. 
8.  0.  Bayless  and  (7.  (?.  Guenihery  for  appellees. 

Elliott,  C.  J. — This  was  a  proceeding  in  attachment. 
There  were  several  plaintiffs  having  distinct  causes  of  ac- 
tion, but  the  cases  were  consolidated  in  one  proceeding  and 
there  was  one  trial.     The  plaintiffs  succeeded  upon  the  main 


<«MMii«*«HlMliMAl 


NOVEMBER  TERM,  1891. 


523 


Havens  et  al,  v.  Qard  H  oL 


issae,  but  failed  upon  the  issue  joined  on  the  affidavits  in  at- 
tachment. 

The  appellants  moved  for  judgment  in  the  ancillary  pro- 
ceeding upon  the  ground  that^  as  the  statements  of  the  affi- 
davits in  attachment  were  not  denied,  they  were  entitled  to 
enforce  the  attachment.  As  the  record  presents  the  case  to 
us,  answers  denying  the  statements  of  the  affidavits  were 
filed  before  the  motion  of  the  appellants  was  interposed,  so 
that  the  question  is  not  whether,  if  there  had  been  no  answer, 
the  motion  would  have  been  well  taken,  but  the  question  is 
whether  the  motion  having  been  filed  after  the  answers  were 
in,  there  was  material  error  in  overruling  it.  We  think  it 
clear  that  at  the  time  the  motion  was  filed  the  answers  in 
denial  prevented  success  upon  the  motion.  At  that  time  the 
motion  was  not  well  taken,  since  there  was  a  direct  issue. 
It  is  quite  doubtful  whether  the  appellants,  by  submitting 
the  case  for  trial,  did  not  waive  an  answer  and  treat  the 
statements  of  the  affidavits  as  controverted.  If  there  was, 
as  is  now  assumed,  no  issue,  then  the  court  and  the  parties 
did  a  vain  and  idle  thing,  inasmuch  as  they  undertook  to 
try  a  case  where  there  was  no  controversy.  We  think  the 
reasonable  rule  in  such  cases  is  to  assume  that  an  answer  was 
waived  and  an  issue  impliedly  joined.  Many  analogous 
cases  warrant  this  conclusion.  Buchanan  v.  Berkshire,  etc., 
Co.,  96  Ind.  510,  and  cases  cited ;  June  v.  Payne,  107  Ind. 
307;  Purple  v.  Farrington,  119  Ind.  164;  Thames,  etc.,  Co. 
v.  Canada,  etc,,  Co.,  127  Ind.  250  (54),  and  cases  cited. 
But,  however  this  may  be,  it  is  quite  clear  that  there  was  no 
error  in  overruling  the  motion.  If  there  was  error  at  all,  it 
was  in  abusing  the  discretion  vested  in  the  court  by  permit- 
ting answers  to  be  filed,  so  that  the  point  attempted  to  be 
made  by  the  appellants  is  not  presented  by  the  record.  But 
if  it  were  presented,  we  could  not  hold  that  there  was  an 
abuse  of  discretion.  This  conclusion  is  so  well  settled  that 
it  is  unnecessary  to  cite  authorities. 

The  position  of  the  appellants  that  the  jury  should  have 
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been  resworn  after  the  answers  were  filed,  if  maintainable  in 
any  case,  is  certainly  not  maintainable  in  such  a  case  as  the 
one  before  us.  There  was  no  judgment  upon  the  verdict  of 
the  jury,  for  there  was  a  second  trial  and  a  finding  by  the 
court  upon  which  the  judgment  from  which  this  appeal  is 
prosecuted  was  rendered,  so  that  the  question  whether  there 
was  or  was  not  error  in  failing  to  reswear  the  jury  before 
whom  the  first  trial  was  had  is  utterly  immaterial. 

We  have  studied  the  evidence,  but  we  can  not  disturb  the 
fiudiug,  for  we  are  unable  to  say  that  there  is  no  evidence 
sustaining  the  finding  of  the  court. 

Judgment  affirmed. 

Filed  May  11, 1892. 


No.  14,576. 

Elingler  v.  Smith  et  al. 

Practice. — Error. — Improper  Amgnment  cf, — Motion  for  New  THoL — Error 
can  only  be  assigned  on  a  question  that  was  presented  and  ruled  upon 
by  the  court  below,  and  where  a  motion  for  a  new  trial  in  the  conrt 
beluw  was  to  the  whole  cause,  and  the  assignment  of  error  was  in  the 
ruling  of  the  court  "  in  overruling  appellant's  motion  for  a  new  trial 
on  the  cross-complaint/'  there  is  no  question  presented  for  the  decision 
of  this  court  on  appeal. 

From  the  Boone  Circuit  Court. 

J,  E.  McDonald  J  J.  M.  Butler,  A.  H,  Snow  and  J.  M» 
BuUeTy  Jr.y  for  appellant. 
B,  8.  Higgina,  for  appellees. 

Olds,  J. — William  A.  Klingler,  an  unmarried  man,  ex- 
ecuted to  Jesse  Smith  two  notes,  one  for  (1 ,500  and  the  other 
for  $1,000.  Afterwards  said  Jesse  Smith  cancelled  said  mort- 
gage and  took  another  mortgage  on  the  same  land,  executed 
by  said  William  A.  Klingler,  securing  a  note  for  (2,600 ;  the 
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last  note  and  mortgage  he  endorsed  to  his  wife,  Catharine 
Smith,  who  brings  this  action  for  the  foreclosure  of  the  same, 
making  the  appellant  and  her  co-appellees  defendants. 

Issues  were  joined  substantially  as  follows :  The  appellant, 
Mary  A.  Klingler,  answers  the  complaint,  alleging  the  giv- 
ing of  the  first  mortgage  securing  two  notes,  one  for  (1,500 
and  one  for  (1,000,  and  that  the  said  Jesse  Smith,  for  a  val- 
uable consideration,  endorsed  said  (1,000  note  to  Polly 
Klingler,  a  sister  of  William  A.  Klingler,  mortgagor,  who, 
for  a  valuable  consideration,  endorsed  the  same  to  said  ap- 
pellant, Mary  A.  Klingler,  then  Mary  A.  Moore,  but  since 
intermarried  with  the  mortgagor,  William  A.  Klingler ;  and 
that  the  said  Jesse  Smith  cancelled  said  mortgage,  in  so  far  as 
it  was  security  for  the  (1,000,  without  any  authority  what- 
ever, and  avers  the  same  to  be  a  prior  lien  to  the  (2,600 
mortgage. 

Other  defences  were  pleaded.  Appellant  also  filed  a  cross- 
complaint,  alleging  the  same  facts,  and  asking  a  foreclosure 
of  the  prior  mortgage  securing  the  (1,000  note  held  by  her, 
and  that  it  be  declared  a  prior  lien^ 

The  other  parties  to  the  suit  are  judgment  creditors. 

The  appellee  Catharine  Smith  answered  the  cross-com- 
plaint, and  replied  to  the  answers  by  alleging  that  the  first 
mortgage  and  the  note  for  (1,500  was  given  to  secure  a  loan 
for  (1,500,  and  that  said  William  A.  Klingler  at  the  time  was 
in  embarrassed  circumstances  financially,  and  with  a  view  of 
saving  something  out  of  his  estate,  requested  and  induced  the 
said  Jesse  Smith  to  take  another  note  for  (1,000,  signed  by 
said  Kliugler,  and  included  in  said  mortgage,  and  to  assign 
the  same  to  Polly  Klingler,  which  he  did,  and  Polly  Klingler 
afterwards  assigned  the  same  to  Mary  A.  Moore,  who  after- 
wards intermarried  with  the  mortgagor ;  that  said  (1,000 
note  was  given  without  any  consideration  whatever,  and 
there  was  no  consideration  for  the  endorsements  of  the  same ; 
that  afterwards  said  William  A.  Klingler  was  desirous  of  re- 
newing the  (1,500  note  and  borrowing  an  additional  amount 
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of  said  Jesse  Smith,  and  said  Smith  agreed  to  loan  him  a  sum 
sufficieut  to  make  $2,600;  including  the  $1,500  and  intei^est, 
and  the  said  William  A.  Klingler  represented  to  said  Jesse 
Smith  that  he  held  the  note  for  $1,000,  and  had  long  before 
destroyed  it,  and  procured  the  said  Smith  to  cancel  the  first 
mortgage  and  take  a  new  mortgage  securing  the  $2,600  due 
him^  which  he  did,  and  that  the  said  Polly  Klingler  and 
Mary  A.  Klingler  had  full  knowledge  of  all  the  facts. 

The  judgment  creditors  answered  in  denial  and  payment 
as  to  the  $1,000  note.  The  cause  was  tried  by  the  court,  re* 
suiting  in  a  finding  and  judgment  in  favor  of  the  appellee 
Catharine  Smith,  and  a  foreclosure  of  her  mortgage. 

The  appellant  filed  a  motion  for  new  trial  in  the  usual 
form,  stating  as  reasons  that  the  finding  and  judgment  is 
contrary  to  law  and  not  sustained  by  the  evidence,  and  on 
account  of  newly  discovered  evidence. 

The  motion  for  new  trial  related  to  all  the  issues  joined^ 
and  asked  for  a  new  trial  as  to  the  whole  cause. 

The  assignment  of  error  is  that  the  ''court  erred  in  over* 
ruling  appellant's  motion  for  new  trial  on  the  cross-com- 
plaint.'' 

It  is  urged  on  behalf  of  the  appellee  Catharine  Smith 
that  the  assignment  of  error  presents  no  question  for  the 
decision  of  this  court,  and  the  question  being  presented  we 
must  pass  upon  it. 

It  is  so  well  settled  that  error  can  only  be  assigned  on  a 
question  that  was  presented  and  ruled  upon  by  the  circuit 
court  that  we  need  cite  no  authority  in  support  of  it.  Error 
is  assigned  in  this  court  on  the  rulings  of  the  circuit  court. 
Until  the  circuit  court  has  ruled  on  a  motion  for  new  trial 
tliere  is  no  ruling  of  the  circuit  court  to  be  assigned  as  error 
on  the  ruling  upon  the  motion.  The  error  assigned  in  this 
case  is  the  ruling  of  the  court  "  in  overruling  appellant's 
motion  for  a  new  trial  on  the  cross-complaint."  No  such 
motion  for  new  trial  was  made  in  the  circuit  court,  hence  no 
error  can  be  assigned  On  such  a  ruling.     The  motion  filed 
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covei*ed  the  whole  case,  and  if  the  motion  was  not  good  ns 
made  it  was  not  error  to  overrule  it. 

There  is  no  proper  assignment  of  error  to  present  any 
question  to  this  court  for  decision.  Questions  of  this  char- 
acter must  be  first  presented  to  the  trial  courts  and  the 
rulings  of  that  court  properly  presented  to  this  court  for  re- 
view. New  Albany,  etc.,  R.  W.  Co.  v.  Day,  117  Ind.  337 ; 
Moore  y.  Harlandy  107  Ind.  475;  Bickndl  y.  Bioknell,  110 
Ind.  42. 

The  appellant  did  not  ask  the  circuit  court  to  give  them 
what  thej  now  complain  of  and  say  the  court  erred  in  not 
giving  to  them,  viz.,  a  new  trial  on  the  cross-complaint. 

There  is  no  question  presented  for  the  decision  of  this 

court. 

Judgment  affirmed,  with  costs. 
Filed  Dec  11, 1891. 

On  Petition  fob  Rehearing. 

Olds,  J. — The  record  in  this  case  recites  that  the  court 
overruled  the  motion  of  the  appellant  for  a  new  trial  on  her 
cross-complaint.  We  did  not  refer  to  this  in  the  original 
opinion,  as  we  deemed  it  apparent  that  it  was  an  error,  and 
if  not  an  error,  it  did  not  aid  the  appellant,  but  as  our  at- 
tention is  specially  called  to  it  on  petition  for  rehearing,  and 
as  counsel  insist,  the  question  as  to  their  right  to  a  new  trial 
on  the  appellant's  cross-complaint  is  presented  by  the  record, 
we  now  notice  it. 

The  only  motion  for  a  new  trial  in  the  record,  as  we  stated 
in  the  original  opinion,  is  a  general  motion  for  a  new  trial  as 
to  the  whole  case.  The  ruling  must  have  been  made  upon 
that  motion,  and  the  error  assigned  is  the  overruling  of  a 
motion  for  a  new  trial  on  the  cross-complaint,  but  if  there  was 
a  motion  filed  by  the  appellant  for  a  new  trial  as  to  her  cross- 
complaint  and  a  ruling  made  upon  it  and  correctly  shown  by 
the  record  by  its  recital  to  that  effect,  then  the  motion  to  that 
effect  is  not  in  the  record.    There  is  a  diminution  of  the  rec- 
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ord,  and  the  motion  should  have  been  brought  into  the  rec- 
ord by  eertiorari.  Without  the  motion  in  the  record  it  can 
not  be  considered.  There  is  nothing  in  the  record  showing 
any  cause  or  reason  for  a  new  trial  as  to  the  cross-complaint. 
Either  way  the  record  is  construed  there  is  no  question  pre- 
sented for  decision.  If  the  only  motion  filed  was  for  a  new 
trial  as  to  the  whole  case  and  there  is  a  clerical  error  in  the 
record  of  the  ruling  showing  the  ruling  to  have  been  made 
on  a  motion  for  a  new  trial  on  the  cross-complaint,  there  is  no 
proper  assignment  of  error.  If,  on  the  other  hand,  there 
was  a  motion  for  a  new  trial  as  to  the  cross-complaint  ruled 
upon  and  assigned  as  error,  then  there  is  no  such  motion  in 
the  record. 

The  petition  for  rehearing  is  overruled. 

FUed  Ma7  11,  1892. 
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No.  15,760. 

The  LouisviiiLB,  Evansyille  and  St.  Louis  Consol- 
idated Railway  Company  t;.  Hanning,  Adminis- 

TRATOB. 

Maoteb  and  Servant. — Action  for  Damagtt, — Railroad. — OomplainL — Ckm- 
iribuiory  Negligenee. — In  an  action  by  the  plaintiff  against  a  railroad 
company  for  damages  for  the  alleged  negligent  killing  of  the  decedent, 
a  complaint  is  not  objectionable  on  the  ground  that  its  specific  ayer- 
ments  show  the  decedent  to  have  been  guilty  of  contributory  negligence 
when  it  avers  that  the  decedent  was  required  to  perform  a  service  oat- 
side  of  the  line  of  his  employment,  and  at  a  place  other  than  that  pro- 
vided for  the  performance  of  his  regular  and  ordinary  duties;  that  its 
performance  would  subject  him  to  great  danger  unless  certain  precau- 
tions were  observed  in  the  placing  of  signal  flags,  and  that  he  believed 
the  proper  precaution  had  been  observed,  but  which  does  not  aver  that 
the  decedent  made  a  personal  investigation  to  ascertain  if  the  proper 
signals  were  in  fact  displayed,  and  the  place  in  which  he  was  directed 
to  work,  thereby  made  safe. 

Same. — Risks  Assumed  by  Servant.  —A  servant  impliedly  assumes  all  of  th« 
ordinary  and  usual  risks  incident  to  his  service,  so  far  as  they  are 
known  to  him,  or  so  far  as  one  of  his  age  and  experience  ought,  in  the 
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exercise  of  ordinary  care,  to  be  able  to  discern  them,  even  where  the 
duties  of  the  service  are  necessarily  hazardous. 

8ams. —  Unittucd  Employmmt, — Increcaed  Danger, — Special,  Care  of  Matter, — 
Aamkmptvm  cm  to, — If  a  master  orders  the  servant  to  do  some  act  outside 
of  the  duties  ordinarily  incident  to  his  employment,  and  subj^ting 
him  to  additional  hazard,  but  which  service  could  be  made  safe  by 
special  care  upon  the  part  of  the  master,  the  servant  has  the  right  to 
assume  that  such  special  care  will  be  taken,  and  the  failure  of  the  mas- 
ter to  exercise  such  care  will  render  him  liable. 

Samb. — Hazardous  Employment. — IhUy  of  Servant, — In  such  a  service,  out- 
side of  the  duties  of  his  ordinary  employment,  the  servant  does  not 
necessarily  assume  the  additional  hazard  in  undertaking  to  perform 
the  unusual  and  extra  service,  even  though  the  dangers  attending  it 
are  obvious.  If  the  apparent  danger  is  such  that  a  person  of  ordinaiy 
prudence,  exercising  that  prudence,  would  refuse  to  encounter  it,  the 
employee  proceeds  at  his  peril.  Otherwise,  he  may  undertake  the 
service,  using  care  proportioned  to  the  apparent  increased  risk,  and  if 
in  so  doing,  he  is  injured  by  the  employer's  fault,  he  may  recover  for 
the  injury. 

Same. — Relative  Duties  of. — Instruction  to  Jury. — Where  the  plaintiff  sought 
to  recover  damages  against  a  railroad  company  for  the  alleged  negli- 
gent killing  of  his  decedent,  who  was  ordered  by  the  company's  gen- 
eral foreman  to  perform  a  service  outside  of  his  regular  line  of  duty 
and  subjecting  him  to  additional  danger,  and  which  killing  was  averred 
to  be  due  to  the  failure  of  the  company  to  display  proper  signals,  an 
instruction  to  the  jury  correctly  stated  the  law,  which  informed  them, 
in  substance,  that  in  the  absence  of  any  rules  on  the  subject  of  signals 
or  previous  direction  to  the  decedent  on  that  subject,  it  would  have 
been  the  duty  of  the  foreman  to  have  displayed  the  signals  if  by  so 
doing  the  place  where  the  decedent  worked  would  have  been  rendered 
safe,  and  his  failure  to  do  so  would  be  the  failure  of  the  company,  but  if 
the  decedent  knew  that  it  was  his  duty  to  display  the  signals,  and  he 
neglected  to  do  so,  and  by  reason  of  such  failure  he  was  injured  and 
killed,  the  company  would  not  be  liable. 

KEGLiaENCE. — ContribtUory. —  Complaint.  —  Specific  Averment,  —  A  general 
averment  in  the  complaint  that  ihe  injured  party  wasliimself  free  from 
fault  or  negligence  is  sufficient,  unless  it  is  overcome  by -the  specific 
averment  of  other  facts,  showing  notwithstanding  the  general  averment 
that  he  was  guilty  of  contributory  negligence. 

From  the  Dubois  Circuit  Court. 

J.  E.  Igleharty  E.  Taylor  and  /.  L.  Bretz^  for  appellant. 
C.  L.  Jewetty  J,  F,  Tieman  and  H,  G.  Jeweti,  for  appellee. 

Vol.  131.— 34 
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McBbide,  J. — This  is  an  appeal  from  a  judgmeDt  re- 
covered by  the  appellee  for  the  alleged  negligent  killing  of' 
her  decedent,  Henry  A.  Hanning,  who  was  a  car  repairer, 
employed  by  the  appellant  in  its  repair  shops  at  Hunting- 
burg. 

The  appellant  insists  that  the  court  erred  in  overmling  a 
demurrer  to  the  paragraph  of  complaint  on  which  the  case 
was  tried. 

Omitting  prefatory  averments,  the  complaint  avers  that, 
''  In  repairing  defendant's  cars,  it  was  necessary  for  the  per- 
son employed  to  do  the  same  to  work  on  top  of,  and  around, 
and  under  said  cars,  and  that  to  enable  said  employees,  in- 
cluding plaintiff's  intestate,  to  properly  and  safely  perform 
their  labor  and  duties,  the  defendant  had  established  certain 
railroad  tracks  to  be  used  as  repair  tracks,  and  commonly 
called  shop  tracks,  aver  which  tracks  trains  of  cars  were  not 
run  or  switched.  And  plaintiff  avers  that  when  cars  to  be 
repaired  were  placed  upon  said  tracks,  the  repairs  could  be 
made  with  safety  to  those  engaged  in  making  the  same.  The 
plaintiff  avers  that  near  said  repair  tracks,  were  certain 
other  railroad  tracks  of  the  defendant,  to  wit,  sidetracks, 
used  for  the  running  and  switching  of  trains,  and  that  it 
was  dangerous  and  hazardous  to  attempt  to  repair  cars  while 
they  were  standing  upon  such  side-tracks,  without  having 
certain  signal  flags  so  placed  as  to  warn  those  engaged  in 
running  and  swit-ching  trains  not  to  run  cars  or  locomotives 
over  said  side-tracks  when  cars  were  being  repaired.  But, 
when  suqh  signal  flags  were  properly  placed  and  displayed, 
cars  could  be  repaired  upon  said  side-tracks  without  danger. 
The  plaintiff  avers  that  in  his  said  service  and  employment 
with  the  defendant,  plaintiff's  intestate  undertook  to  work 
at  repairing  cars,  when  the  same  were  placed  upon  said  shop 
tracks,  but  did  not  agree,  or  undertake  to  repair  cars  when 
standing  upon  such  side-tracks,  or  to  subject  himself  to  the 
dangers  and  hazards  of  so  doing. 

"The  plaintiff  further  avers,  that,  on   the  26th  day  of 
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August,  1889,  while  the  plaintiff's  intestate,  Henry  A.  Han- 
ning, was  in  the  service  and  employment  of  defendant  as 
aforesaid,  he  was  directed  and  required,  by  one  M.  Con- 
tan  t,  the  defendant's  general  foreman,  to  whose  orders 
said  Henry  Hanning  was  then  and  there  subject,  to  go  to 
one  of  the  side-tracks  aforesaid,  called  side-track  No.  l,aDd 
to  there  repair  a  certain  flat-car  then  standing  thereon ;  and, 
in  obedience  to  said  order,  said  Henry  A.  Hanning  went  to 
said  side-track  and  proceeded  to  repair  said  car ;  that  the 
nature  of  said  repairs  required  the  said  Henry  A.  Hanning  to 
go  beneath  one  end  of  said  car,  and  remain  at  work  in  a 
stooping  position  behind  the  trucks,  with  his  back  to  the 
same,  where  he  could  not  see  or  discover  the  approach  of  lo- 
comotives or  cars  upon  said  side-track.  The  plaintiff  avers 
that  it  was  the  duty  of  defendant,  and  of  said  Contant,  as 
said  general  foreman,  to  cause  signal  flags  to  be  placed,  to 
warn  trainmen  not  to  run  cars  or  locomotive^  upon  said  side- 
track No.  1,  while  said  Henry  A.  Hanning  was  at  work  un- 
der said  flat  car,  and  that  he,  Hanning,  worked  under  said 
car,  believing  that  defendant  and  said  Contant  had  performed 
their  duty  in  that  regard,  and  placed  said  flags;  but  the 
plaintiff  says  that  the  defendant  and  said  Contant  negligently 
failed  to  place,  or  cause  to  be  placed,  any  signal  flag  to  pre- 
vent cars  or  locomotives  from  running  upon  said  side-track ; 
that  while  said  Henry  A.  Hanning,  in  performance  of  his 
duty,  was  so  at  work  under  said  flat  car,  and  behind  the 
trucks,  and  without  any  notice  or  warning  to  him  whatever, 
and  without  his  knowledge,  the  defendant  caused  a  locomo- 
tive and  train  of  cars  to  be  run  into,  upon  and  over  said  side- 
track, and  against  said  flat  car,  with  great  force  and  violence, 
whereby  said  car,  and  the  trucks  thereof,  were  run  against 
and  over  said  Henry  A.  Hanning,  and  he  was  crushed,  in- 
jured and  killed.  The  plaintiff  avers  that  the  injuries  and 
death  of  said  Henry  A.  Hanning  were  occasioned  solely  by 
the  negligence  of  the  defendant  in  failing  to  have  any  signal 
flag  placed  or  displayed  to  prevent  cars  and  locomotives  from 
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runDing  oo  and  over  said  side-track  No.  1,  and  without  any 
fault  or  negligence  of  said  Henry  A.  Hanning/'  etc. 

Counsel  for  the  appellant,  as  we  understand  their  conten- 
*  tion,  insist,  in  substance,  that  the  legitimate  inferences  that 
must  be  drawn  from  the  specific  statement  of  the  acts  of  the 
decedent  overcome  the  general  averment  that  he  was  without 
fault  or  negligence,  and  show  that,  notwithstanding,  he  was 
guilty  of  contributory  negligence;  that  being  directed  to 
work  in  an  unusual  place,  where  he  would  be  exposed  to 
greater  dangers,  of  which  he  had  knowledge,  he  had  no 
right  to  rely  upon  the  presumption  that  others  had  done 
their  duty,  but  that  it  was  his  duty  to  personally  investigate 
and  ascertain  if  the  proper  signals  were  in  fact  displayed, 
and  the  place  in  which  he  was  directed  to  work  thereby 
made  safe. 

No  authority  need  be  cited  in  support  of  the  firmly  settled 
rule  requiring  the  master  to  use  at  least  ordinary  care  to  fur- 
nish to  his  employes  a  reasonably  safe  place  to  work.  The 
term  "  safe  place  to  work,^'  as  thus  used,  is,  of  course,  neces- 
sarily relative.  It  does  not  mean  a  place  absolutely  free 
from  danger,  as  some  vocations  from  their  very  nature  in- 
volve the  constant  encountering  of  danger. 

The  rule  is  equally  well  settled  that  a  servant  impliedly 
assumes  all  of  the  ordinary  and  usual  risks  incident  to  his 
service,  so  far  as  they  are  known  to  him,  or  so  far  as  one  of 
his  age  and  experience  ought,  in  the  exercise  of  ordinary 
care,  to  be  able  to  discern  them,  even  where  the  duties  of  the 
service  are  necessarily  hazardous.  Brazil  Block  Coal  Co,  v. 
Hoodlety  129  Ind.  327,  and  authorities  there  cited. 

If,  however,  the  master  requires  of  him  a  service  outside 
of  the  duties  ordinarily  incident  to  his  employment,  and 
subjecting  him  to  additional  danger,  he  does  not  necessarily 
assume  the  additional  hazard  in  undertaking  to  perform  the 
unusual  and  extra  service,  even  although  the  dangers  attend- 
ing it  are  obvious.  • 

If  the  apparent  danger  is  such  that  a  person  of  ordinary 
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prudence,  exercising  that  pradence,  would  refuse  to  encoun- 
ter it,  the  employee  proceeds  at  his  peril.  Otherwise,  he 
may  undertake  the  service,  using  care  proportioned  to  the 
apparent  increased  risk,  and  if,  in  so  doing,  he  is  injured  by 
the  employer's  fault,  he  may  recover  for  the  injury.  Brazil 
Block  Goal  Co.  v.  Hoodlet,  supra. 

Here  a  service  was  required  of  the  decedent  outside  of 
the  line  of  his  employment,  and  at  a  place  other  than  that 
provided  for  the  performance  of  his  regular  and  ordinary 
duties.  The  averments  of  the  complaint  show  that  he  was 
required  to  perform  this  service,  in  the  particular  place  in- 
dicated, by  the  direction  *'  of  his  superioF,  to  whose  orders 
he  was  subject.  Its  performance  would  subject  him  to  great 
danger,  unless  certain  precautions  were  observed  in  the 
placing  of  signal  flags.  These  dangers  grew  out  of  the  place 
in  which  he  was  required  to  work,  and  were,,  it  is  averred, 
unknown  to  his  regular  employment.  It  is  also  averred 
that  these  dangers  could  be  entirely  obviated  by  the  placing 
of  the  flags.  With  the  flags  properly  placed  it  was  a  safe 
place  in  which  to  work. 

The  act  of  assigning  to  the  decedent  the  new  place  to 
work  was  the  act  of  the  master,  no  matter  who  acted  as  his 
representative  in  so  doing.  The  master's  duty  required  the 
exercise  of  at  least  ordinary  care  to  make  and  keep  the 
place  safe  while  the  work  was  being  done,  which,  as  above 
stated,  could  have  been  done  by  properly  placing  the  signal 
flags  referred  to.  While  Hanning  was  not  absolved  from 
the  duty  of  using  his  judgment  and  his  senses  for  his  own 
protection,  he  was  justified  in  assuming  that  the  master 
would  be  mindful  of  his  duty,  and  would  not  wantonly  ex- 
pose him  to  peril.  If  it  were  shown  that  Hanning  knew 
that  no  signal  flags  were  displayed,  and  that  no  precautions 
had  been  taken  for  his  safety,  a  very  difierent  question  would 
be  presented.  But  it  is  averred  that  he  believed  that  the 
proper  precautions  had  been  observed.     So  far  as  the  aver- 
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meats  of  the  complaiDt  are  concerned,  it  can  not  be  said  that 
this  belief  was  not  justified. 

Rules  well  settled  by  repeated  decisions  of  this  and  other 
courts  sustain  the  sufficiency  of  this  complaint. 

In  the  case  of  Taylor  v.  Evanaville,  ete.,  R.R.  Co.y  121  Ind. 
130,  this  court  said  :  ''  It  is  important  to  bear  in  mind  that 
the  appellant  was  performing  a  special  duty  enjoined  upon 
him  by  a  superior  whom  it  was  his  duty  to  obey.  Although 
the  work  was  withiu  the  scope  of  his  service,  nevertheless  he 
was  performing  it  under  a  special  order.  It  was,  therefore, 
a  wrong  on  the  part  of  the  agent  having  the  right  to  order 
him  to  do  the  speoific  work  to  increase  the  peril  of  the  service 
by  his  own  negligence.  The  employee,  acting  under  the 
specific  order,  had  a  right  to  assume,  in  the  absence  of  warn- 
ing or  notice,  that  his  superior  who-gave  the  order  would  not, 
by  his  own  negligence,  make  the  work  unsafe. 

In  the  case  of  Harrison  v.  Detroit,  etc,,  R.  R.  Oo.j  79 
Mich.  409  (19  Am.  St.  Rep.  180)  (190),  the  court  says :  "  It 
is  a  general  rule  that  if  a  master  directs  the  servant  to  do 
some  act  which  is  even  dangerous,  but  which  could  be  made 
safe  by  special  care  upon  the  part  of  the  master,  the  servant 
has  the  right  to  assume  that  such  special  care  will  be  taken  ; 
and,  failing  to  exercise  such  care,  the  master  is  held  liable." 

In  Brazil  Block  Goal  Co.  v.  Young,  117  Ind.  520,  the  court 
says :  ^'  It  is  established  law  that  an  employer  must  use  or- 
dinary care  and  reasonable  skill  to  make  safe  the  place  where 
he  requires  his  employees  to  work.  *  *  *  This  is  a  duty 
which  rests  upon  the  employer,  and  which  he  can  not  dele- 
gate. No  matter  by  whom  the  duty  is  performed,  the  em- 
ployer is  responsible  if  it  is  negligently  performed  and  from 
that  negligence  injury  results.  The  employer  can  not  escape 
liability  by  delegating  it  to  an  agent.  *  *  *  The  duty  of  the 
employer  to  use  ordinary  care  and  skill  to  make  the  working 
place  he  provides  for  his  employees  reasonably  safe,  exists,  no 
matter  how  dangdrous  may  be  the  service.  He  does  not  war- 
rant the  safety  of  the  working  place,  but  he  does  undertake 
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that  he  will  use  reasonable  skill  and  care  to  make  it  as  safe 
as  the  nature  of  the  service  will  admit.  He  mast  do  what 
ordinary  care  and  diligence  can  do  to  make  the  place  reason- 
ably safe." 

In  CUncinncUiy  etc.,  R.  W,  Go.  v.  Lang^  118  Ind.  579,  it 
is  said :  *^  The  duty  of  providing  for  the  safety  of  employees 
rests  on  the  employer,  and  can  not  be  delegated.  In  this  in- 
stance the  duty  of  exercising  reasonable  care  to  prevent  injury 
to  the  intestate  while  going  to  the  place  where  he  was  ordered, 
and  providing  for  his  security,  rested  upon  the  appellant.  It 
was,  therefore,  the  duty  of  the  master  that  was  neglected| 
and  it  was  this  neglect  of  duty,  and  not  that  of  a  fellow 
servant,  which  caused  Jacob  Lang  to  lose  his  life." 

In  Pennsylvania  Co,  v.  O^Shaughnessy,  1 22  Ind.  588  it  is 
said  :  '^An  employee  who  does  what  he  is  ordered  to  do  is 
not  in  fault,  but  is  protected,  to  a  reasonable  extent,  by  the 
order  while  engaged  in  performing  the  special  duty  enjoined 
upon  him." 

In  Oineinnaii,  ete.y  J2.  W.  Oo.  v.  Roesch,  126  Ind.  445,  it 
is  said  by  Mitghell,  J. :  ^' An  employee  has  the  right  to  re* 
pose  confidence  in  the  pcudence  and  caution  of  his  en^ployer, 
and  rely  upon  the  safety  and  suitableness  of  implements  or 
appliances  with  or  about  which  he  is  required  to  work,  and, 
that  the  place  assigned  him  to  work  is  safe  from  any  hid- 
den or  undisclosed  perils  which  are  not  open  and  obvious  to 
bis  senses."  See,  also,  Louisvitte,  etc,,  R.  W.  Ob.  v.  Gra" 
ham,  124  Ind.  89;  Pennsylvania  Cb.  v.  WhOeomb,  111  Ind. 
212 ;  Krueger  v.  Louisville,  etc.,,  R.  W.  Co.,  Ill  Ind.  51. 
Indeed,  this  list  of  citations  might  be  extended  indeiSnitely. 

It  is  also  settled  as  the  law  in  this  State,  in  cases  of  this 
character,  that  a  general  averment  in  the  complaint  that  the 
injured  party  was  himself  free  from  fault  or  negligence  is 
sufficient,  unless  it  is  overcome  by  the  specific  averment  of 
other  facts,  showing,  notwithstanding,  that  he  was  guilty  of 
contributory  negligence.     Stewart  v.  Pennsylvania  Go.,  130 
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Ind.  242 ;  (Hty  of  Wabash  v.  Carver,  129  Ind.  562,  and  cases 
cited  in  both. 

In  our  opinion  the  objections  urged  against  the  complaint 
are  not  tenable.     It  states  a  good  cause  of  action. 

The  only  other  proposition  argued  bj  counsel  for  the  ap- 
pellant is,  that  the  court  erred  in  giving  to  the  jury  the  fol- 
lowing instruction : 

*^  In  determining  whether  the  company  was  negligent  in 
not  displaying  a  signal  flag  at  the  head  of  switch  track  No. 
1  (if  in  fact  no  such  signal  was  so  placed),  or  whether  the 
decedent,  Hanniug,  was  negligent  in  going  under  the  cara 
without  himself  placing  the  signal  at  the  head  of  the  switch 
track  on  which  the  car  stood  that  was  to  be  repaired,  it  la 
important  that  the  jury  should  observe  the  rules  of  law.  If 
Contant  was  the  foreman  under  whom  Hanning  worked,  and 
to  whose  orders  he  was  subject,  and  as  such  foreman,  ordered 
Hanning  to  repair  the  car  on  the  track  where  it  stood,  in 
the  absence  of  any  rules  on  the  subject  of  signals,  or  previ- 
ous direction  to  Hanning  on  that  subject,  it  would  have  been 
the  duty  of  the  foreman,  in  behalf  of  the  company,  to  see 
that  the  place  where  Hanning  was  to  work  was  made  rea- 
sonably safe.  And  if  the  place  could  have  been  made  safe 
by  placing  a  signal  flag  at  the  head  of  the  switch  track,  it 
would  have  been  the  duty  of  the  foreman  to  have  the 
signal  flag  so  displayed ;  and  a  failure  on  the  part  of  the 
foreman  to  discharge  that  duty  would  have  been  the  failure 
of  the  company.  But,  on  the  other  hand,  if  at  the  time 
Hanning  was  directed  to  make  repairs  on  the  side  of  the  car 
(and  any  other  needed  repairs  if  so  directed),  he  knew  that 
it  was  his  duty,  and  one  of  the  rules  of  the  company  re- 
quired that  if  he  went  under  the  car  he  must  himself  place 
a  signal  flag  at  the  head  of  the  switch  track,  and  so  know- 
ing the  rule,  and  his  duty  in  that  respect,  neglected  to  display 
a  signal  flag,  but  went  under  the  car  without  first  complying 
with  that  duty,  and  by  reason  of  his  failure  to  so  display  a 
signal  flag  he  was  injured  and  killed,  in  that  view  of  the 
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oase  the  decedent  was  not  without  fault  as  charged  in  the 
complaint,  and  the  plaintiff  can  not  recover/' 

This  instruction  correctly  states  the  law,  and  the  court  did 
not  err  in  giving  it.  The  reasons  which  impel  us  to  this  con- 
,  elusion  su£Sciently  appear  in  what  we  have  said  regarding 
the  sufficiency  of  the  complaint,  and  require  no  further  elab- 
oration, t 

Judgment  affirmed,  with  costs. 

CoFFET,  J.,  dissents. 

FUed  May  10, 1892. 


No.  16,804.  lis  ^ 

131    S37 

Tayix)b  v.  Heabn  et  al.  ^  ^ 

131    537 

Plsadiko. — D^eeU  Oured, — In  an  action  on  a  note  and  for  the  foreclosure       IH.  ^ 
of  a  mortgage,  facts  which  are  not  averred  in  the  pleading,  bat  which       |^  ^\ 
appear  in  copies  of  the  note  and  mortgage  therein  set  out,  cure  the  de- 
ficiency of  the  paragraph. 

Same.— OmijDJatnl. — Suffieimey  qf  Dennwrrtr. — A  complaint  which  states  an 
immaterial  fact  is  not  bad  on  demurrer  if  it  also  states  a  cause  of  ae* 
tion  for  some  relief. 

Married  Woman. — Estoppel, — SuretyMp. — BepreMentaHom.  —When  a  mat- 
ried  woman  represents  that  a  loan,  which  is  secured  by  mortgage  on 
her  lands,  is  for  her  own  use,  she  will  be  estopped,  as  against  one  who 
in  good  faith  has  contracted  with  her  in  reliance  upon  her  statements, 
from  asserting  that  she  is  a  surety,  and  not  the  principal  in  the  trans- 
action. 

From  the  Jay  Circuit  Court. 

D.  T.  Taylor,  J.  W.  Headington  and  /.  F:  LaFollette,  for 
appellant. 

C  Oorwin,  J.  M,  Smith  and  S.  W.  Haynes,  for  appellees. 

Miller^  J. — ^This  suit  was  brought  by  the  appellee  against 
the  appellant,  and  her  husband,  who  does  not  join  in  the  ap- 
peal;  on  a  note  executed  by  both  defendants,  and  for  the  fore- 
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closure  of  a  mortgage  od  the  separate  property  of  the  appel- 
lant. 

A  number  of  errors  are  assigned  in  this  court,  which  we 
will  consider  in  their  order. 

It  is  claimed  that  the  first  paragraph  of  the  complaint  was 
bad|  and  that  the  court  erred  in  overruling  the  demurrer  filed 
to  it. 

The  objections  pointed  out  to  this  paragraph  are,  as  stated 
in  the  brief  of  counsel : 

1st.  ^'  That  it  contains  no  allegation  as  to  who  the  mort- 
gagee was." 

2d.  '^  That  the  paragraph  does  not  contain  a  descrip- 
tion of  the  lands  mortgaged." 

3d.  '^  That  it  is  not  averred  that  the  mortgage  is  due  and 
unpaid ;  nor  that  the  mortgage  was  executed  to  secure  the 
payment  of  the  note." 

Copies  of  the  note  and  mortgage  were  filed  with  each  par- 
agraph of  the  complaint,  and  from  their  recitals  we  know 
that  the  mortgage  was  executed  to  secure  the  note  which  was 
given  to  the  appellee.  A  full  description  of  the  real  estate 
is  set  out  in  the  mortgage.  It  is  alleged  that  the  note  was 
due  and  unpaid. 

These  allegations  and  recitals  dispose  of  all  the  objections  to 
this  paragraph.  The  pleading  would  be  good  on  demurrer 
if  each  of  the  objections  were  well  taken,  for  the  plaintiff 
would  still  be  entitled  to  a  personal  judgment  on  the  note. 

A  demurrer  was  overruled  to  the  second  paragraph  of  the 
complaint,  and  this  ruling  is  assigned  as  error. 

This  paragraph  counts  upon,  and  exhibits,  the  same  note 
and  mortgage  mentioned  in  the  first  paragraph,  and  in  addi- 
tion to  the  usual  averments,  says :  ''  That  before  the  matur- 
ity of  said  note  the  plaintiff  indorsed  said  note  for  a  valu- 
able consideration,  to  one  Harvey  P.  Swarner;  that  after- 
wards the  said  Swarner  brought  suit  against  this  plaintiff  on 
the  indorsement  on  said  note,  but  before  the  same  went  into 
judgment  said  plaintiff  took  up  said  note  and  paid  to  said 
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Swarner  thereon  the  face  and  interest  thereof^  and  in  addi- 
tion thei*eto  was  compelled  to,  and  did,  pay  twenty  dollars 
as  attorney  fees,  and  thirty  dollars  costs,  which  attorney  fees, 
costs,  note  and  interest  have  not  been  paid  to  this  plaintiff 
bv  defendant.'' 

It  is  argued  that  this  paragraph  shows  that  the  note  had 
been  assigned  by  the  appellee  to  Swarner,  and  fails  to  show 
that  it  had  been  re-assigned  to  the  plaintiff  before  the  bring- 
ing of  the  action. 

The  language  used  in  the  pleading  that,  after  suit  upon 
his  indoi*sement,  but  before  judgment,  the  ^^  plaintiff  took  up 
said  note  and  paid  to  Swarner  the  face  and  interest  thereof," 
is  susceptible  of  but  one  meaning,  and  that  is  that  the  note 
was  re-assigned  to  the  payee.  In  addition  to  this,  the  pos- 
session of  the  note  by  the  plaintiff  imports  ownership  on  his 
part.  Mendenhall  v.  Banksj  16  Ind.  284 ;  Williams  v.  Dyer, 
6  Blackf.  160;  Paulman  v.  Clayoomb,  75  Ind.  64. 

It  is  also  argued  that  the  appellant  was  not  liable  for  the 
amount  paid  by  the  appellee  for  attorney's  fees  and  costs  in- 
curred in  the  suit  by  Swarner  against  the  appellee.  This  is 
probably  true,  but  that  would  not  make  the  complaint  bad 
on  demurrer.  If  this  paragraph  stated  a  cause  of  action  for 
some  relief,  the  demurrer  was  correctly  overruled.  Bayless 
V.  Glenn,  72  Ind.  5. 

We  are  of  the  opinion  that  a  fair  construction  of  the  alle- 
gations of  this  paragraph  shows  that  it  charges  that  the  note 
was  diie,  but  it  is  not  important  that  it  should  so  state,  for 
the"  copy  of  the  note  filed  as  an  exhibit  shows  that  it  had 
long  been  overdue.  Green  v.  Louthain,  49  Ind.  139 ;  Har^ 
din  V.  Helton,  50  Ind.  319;    West  v.  Hayes,  104  Ind.  251. 

The  appellant  filed  a  counter-claim  against  the  appellee 
and  her  husband  in  which  she  averred  that  she  was  the  own- 
er of  the  land  described  in  the  mortgage  in  her  own  right, 
and  that  she  signed  the  note  and  mortgage  as  the  surety  of 
her  husband,  who  received  the  consideration  for  which  they 
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were  executed,  and  asked  that  they  be  cancelled  and  the  title 
of  the  land  quieted. 

To  this  the  appellee  answered,  that  in  September,  1887, 
the  defendant,  John  W.  Taylor,  came  to  ]yft  restaurant  in 
the  city  of  Portland,  and  stated  that  his  wife  was  the  owner 
of  a  large  amount  of  real  and  personal  property  which  she 
was  desirous  of  trading  for  such  restaurant;  that  he,  John 
W.,  was  her  agent ;  that  afterward  the  appellee  and  another 
called  upon  her  at  her  residence  on  her  farm  and  stated  to 
her  that  they  had  come,  at  the  solicitation  of  her  husband,  to 
negotiate  a  trade  of  the  restaurant  for  her  property ;  that 
they  then  and  there  stated  to  her  that  they  were  not  trading 
with  her  husband,  and  would  not  trade  with  him ;  that  she 
told  them  that  she  owned  the  stock  on  the  farm,  and  that  she 
desired  to  trade  it  for  the  restaurant,  and  go  into  the  restau- 
rant business,  for  her  own  use,  separate  business  and  benefit; 
that  after  looking  at  the  stock  on  the  farm  they  returned  to 
her,  and  stated  the  terms  upon  which  they  were  willing  to 
make  the  trade,  which  included  the  execution  by  her,  to  the 
appellee,  of  the  note  and  mortgage  in  suit;  that  she  stated 
that  she  was  willing  to  make  the  exchange,  and  agreed  that 
the  trade  might  be  consummated  with  her  husband,  as  her 
agent,  and  then  and  there  made  and  signed  the  following 
ai&davit : 

'^  I,  Turressa  B.  Taylor,  being  a  married  woman,  and  hav- 
ing bought  of  Christopher  Hearn  certain  merchandise,  and 
executing  to  the  said  Hearn  a  mortgage  on  the  east  half  of  the 
northeast  quarter  of  section  8,  town.  23,  range  13  east,  to 
secure  the  sum  of  seven  hundred  dollars,  due  in  one  vear 
from  this  date,  being  sworn  according  to  law,  on  my  oath  de- 
pose and  say,  that  this  mortgage  is  given  to  be  used  by  me 
exclusively,  and  not  for  the  use  of  my  said  husband,  nor  any 
other  person,  either  directly  or  indirectly ;  nor  is  the  said  debt 
proposed  to  be  secured  money,  nor  the  mortgage  proposed  to 
be  executed  by  me  to  secure  the  same,  to  be  payment  or  se- 
curity of  the  debt  of  my  said  hqsband,  nor  any  other  person, 
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but  the  money  is  to  be  used  to  buy  a  restaurant  for  my  own 
individual  use  and  benefit.     This  Sept.  12th,  1887. 

"  TuRRBssA  B.  Taylor. 

'^  Subscribed  and  sworn  to  before  me  this  Sept.  12th,  1887. 

"Chas.  W.  McLaughlin, 

''Notary  Public.'' 

That  by  her  representations,  which  the  plaintiff  believed 
to  be  true,  he  was  induced  to  exchange  his  said  restaurant  to 
the  said  Turressa,  as  he  then  understood  the  contract,  which 
he  would  not  have  done  had  it  not  been  for  the  same ;  that 
after  the  exchange  of  the  property  and  execution  of  the  note 
and  mortgage^  said  Turressa  entered  into  the  possession  of 
the  restaurant  and  continued  to  operate  the  same,  in  her  own 
name,  and  as  her  own  separate  property,  for  a  period  of  about 
one  year,  and  so  long  as  she  remained  in  the  same. 

The  appellant  demurred  to  this  paragraph,  her  demurrer 
was  overruled,  and  this  ruling  is  assigned  as  error. 

We  are  satisfied  that  the  facts  stated  in  this  paragraph  of 
answer  to  the  counter-claim  are  sufficient  to  estop  the  appel- 
lant from  asserting,  as  a  defence  to  the  collection  of  the  note 
and  mortgage,  that  she  was  the  surety  of  her  husband,  and 
not  the  principal  in  the  note. 

It  is  well  settled  that  where  a  married  woman  represents 
that  a  loan,  which  is  secured  by  mortgage  on  her  lands,  is  for 
her  own  use,  she  will  be  estopped,  as  against  one  who  in  good 
faith  has  contracted  with  her  in  reliance  upon  her  statements, 
from  asserting  that  she  is  a  surety,  and  not  the  principal  in  the 
transaction.  Ward  v.  Berkshire,  etc.,  Ins.  Co.,  108  Ind.  301 ; 
Rogers  v.  Union,  etc.,  his.  Co.,  Ill  Ind.  343;  Lane  v. 
Schlemmer,  114  Ind.  296;  Bouvey  v.  McNeal^  126  Ind.  641; 
Gummings  v.  Martin,  128  Ind.  20. 

We  have  considered  the  argument  of  appellant,  that  the 
pleading  shows  that  the  appellee  was  not  misled  by  the 
statements  and  affidavit  of  the  appellant,  but  are  of  the 
opinion  that  we  can  not,  in  construing  this  pleading,  disre- 
gard the  plain  averments  in  the  answer,  that  he  believed  her 
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statements  and  representations  to  be  true,  and  was  then  and 
thereby  induced  to  enter  into  the  contract,  which  he  would 
not  have  done  had  it  not  been  for  the  same. 

The  statements  made  by  the  appellant  that  she  was  the 
principal  in  the  transaction,  and  was  trading  for  the  restau- 
rant for  her  own  individual  use,  could  not  well  have  been 
in  stronger  terms  than  those  contained  in  her  affidavit.  She 
certainly  is  not  in  a  position  to  say  that  her  sworn  statements 
were  untrue,  and  that  the  appellee  should  not  have  believed 
them. 

The  statute  forbidding  married  women  from  becoming 
sureties  was  enacted  for  their  protection,  but  not  to  permit 
them  to  perpetrate  fraud. 

The  second  and  third  paragraphs  of  answer  to  the  counter- 
claim of  the  appellant  are  in  substance  the  same.  They  ad- 
mit that  at  the  time  she  signed  the  note  and  mortgage  she 
was  a  married  woman,  but  aver  that  the  consideration  of  the 
note  was  the  barter  and  exchange  of  a  restaurant  and  bakery, 
traded  to  and  delivered  to  her,  as  her  own  separate  and  in- 
dividual property,  for  her  own  use  and  separate  business. 

These  answers  amount  to  little  more  than  special  denials 
of  the  counter-claim.  They  do,  however,  state  facts  which, 
if  true,  show  that  the  appellant  was  the  principal  in  the 
transaction,  having  bartered  for  the  property,  in  part  pay- 
ment for  which  the  note  and  mortgage  in  suit  were  executed. 
If  she  received  the  consideration  for  which  the  note  was  ex- 
ecuted, she  was  the  principal,  and  not  a  surety  for  her  hus- 
band. Vogel  v.  LexchneVy  102  Ind.  55 ;  Bouvey  v.  MeNeal^ 
9upra;  Orisman  v.  Leonard^  126  Ind.  202;  Johnson  v. 
Jauoherty  124  Ind.  105. 

The  court  did  not  err  in  overruling  the  appellant's  demur- 
rer to  either  of  these  answers. 

The  sixth  and  seventh  errors  assigned  relate  to  the  action 
of  the  court  in  overruling  the  demurrers  to  the  first  and  sec- 
ond paragraphs  of  appellee's  reply  to  appellant's  answer. 

We  have  examined  these  pleadings,  and  find  that  they  are, 
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in  snbstadce,  repetitions  of  pleadings  filed  in  making  up  the 
issaes  on  the  counter-claim  of  the  appellant,  and  present  no 
question  not  considered  and  passed  upon  in  this  opinion. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 
Filed  May  12, 1892. 


No.  15,083. 

Habtlepp  et  AL.  V.  Whitely,  Fasleb  and  Ebllt 

Company  et  al. 

Fbaudui^bnt  CoiTTBYANCB. — Special  Finding.— SUenu  oftuto  Other  Property. 
— Where,  in  a  suit  to  set  aside  an  alleged  fraudulent  convejanoe of  land, 
the  special  finding  of  facts  failed  to  disclose  that  the  grantor  had  no 
property  other  than  the  said  land  out  of  which  the  debt  sued  for  might 
be  made  either  at  the  time  of  the  conveyance  or  from  that  time  to  the 
time  suit  was  brought,  a  judgment  setting  aside  the  conveyance  was  er- 
roneous. The  finding  being  silent  upon  these  material  facts,  it. stands 
as  if  such  facts  were  not  proven. 

8feciai«  Finding. -^Oan  not  he  Amended  After  Judgment, — A  special  finding 
can  not  be  amended  and  defects  in  the  same  supplied  on  motion  of  one 
of  the  parties  to  a  suit  after  the  rendition  of  the  judgment. 

From  the  Tippecanoe  Circuit  Court. 

/.  E,  Schobnovery  for  appellants. 

J:  McCabe  and  E.  F.  McCabe,  for  appellees. 

Olds^  J. — The  complaint  by  the  appellees^  in  this  action, 
was  to  set  aside  a  conveyance  of  the  real  estate  described 
therein,  alleged  to  have  been  fraudulently  made  to  appellants 
by  one  Kasper  Hartlepp,  who  was  a  co-defendant  in  the  court 
below. 

The  cause  was  tried  by  the  court  without  a  juigr,  and  the 
court,  at  the  request  of  the  appellants,  made  a  special  find- 
ing of  facts,  and  stated  conclusions  of  law  thereon. 
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The  appellant  excepted  to  the  conclusions  of  law  as  stated 
by  the  court.  The  appellants  also  moved  the  court  for  a 
judgment  in  their  favor  on  the  special  finding  of  facts,  which 
was  overruled,  exceptions  reserved  by  appellants  and  judg- 
ment rendered  for  the  appellees. 

There  was  an  entire  omission  to  find  any  facts  showing 
that  Kasper  Hartlepp,  the  appellants'  grantor,  had  no  prop* 
erty  other  than  the  land  out  of  which  the  debt  sued  for 
might  have  been  made,  either  at  the  time  of  the  conveyance 
or  from  that  time  up  to  the  time  suit  was  brought.  For 
aught  that  appears  from  the  finding,  the  grantor  may  have  had 
an  abundance  of  other  property  out  of  which  the  debt  might 
have  been  made  at  the  time  of  the  conveyance,  and  from 
thenceforward  up  to  and  at  the  time  suit  was  brought.  The 
finding  of  facts  was  fatally  defective,  and  the  court  erred  in 
its  conclusions  of  law ;  also,  in  overruling  appellants'  mo- 
tion for  judgment  on  the  finding.  The  finding  being  silent 
upon  these  material  facts,  it  stands  as  if  such  facts  were  not 
proven,  and  upon  fitilure  to  prove  such  facts,  appellant  was 
entitled  to  a  judgment.  Brumbaugh  v.  Riehereeky  127  Ind. 
1 240,  and  authorities  there  cited. 

The  court  sought  to  remedy  the  defect  in  the  finding. 
Some  days  after  the  rendition  of  the  judgment  the  appellees, 
the  plaintiffs  below,  appeared  in  court  and  moved  the  court 
to  amend  the  special  finding  ^^  by  finding  whether  or  not  said 
defendant  Kasper  Hartlepp  had  any  property  subject  to  ex- 
ecution other  than  the  lands  described  in  the  complaint  from 
the  time  of  said  conveyances  to  the  time  of  beginning  of  this 
action."  The  court  sustained  the  motion  and  made  a  find- 
ing that  Hartlepp  had  no  property  other  than  the  land  sub- 
ject to  execution  at  the  time  of  the  conveyance,  nor  at  any 
time  thereafter  up  to  the  commencement  of  this  action,  and 
stated  that  such  finding  was  made  from  the  evidence,  and 
ordered  that  it  be  entered  of  the  day  of  the  trial,  and  that  it 
should  have  the  same  effect  as  if  made  at  the  day  of  the  trial 
along  with  the  other  findings.    This  latter  action  of  the  court 
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was  clearly  of  no  effect.  The  court  can  not  amend  and  sup- 
ply defects  in  a  special  finding  on  motion  of  one  of  the  par- 
ties to  a  suit  after  the  rendition  of  the  judgment^  even  if  it 
could  do  so  before  judgment.  In  the  case  of  Clark  y.StaUy 
ex  rel.,  125  Ind.  1,  this  court  held  that  the  court  had  no 
power  to  alter  or  change  its  special  findings  after  it  had  been 
returned  and  entered  of  record^  and  the  same  doctrine  has 
been  held  in  previous  decisions  of  this  court.  Wray  v.  Hill, 
85  Ind.  546 ;  Lei^y  v.  GhiUenden,  120  Ind.  37. 

In  the  opinion  of  the  court  justice  will  be  best  subserved 
by  the  granting  of  a  new  trial. 

Judgment  reversed  at  costs  of  appellees,  with  instructions 
to  the  court  below  to  set  aside  the  judgment  and  grant  a  new 
trial. 

Filed  Oct.  7, 1891. 

SUPPLEMENTAI.  OPINION. 

Olds,  J. — In  the  original  opinion  we  only  made  a  state* 
ment  showing  the  controverted  question  presented  for  de- 
cision, and  it  should  have  been  more  explicit.  The  ap- 
pellees, Whitely,  Fasler  &  Kelly,  and  James  McCabe, 
joined  in  the  action  as  plaintiffs,  alleging  and  showing  that 
Whitely,  Fasler  &  Kelly  had  a  judgment  against  Kasper 
Hartlepp  which  was  unsatisfied,  aud  that  McCabe  held  a 
note  executed  by  said  Kasper  Hartlepp  to  him  for  $145,  due 
September  1st,  1885,  with  eight  per  cent,  interest,  and  at- 
torney fees,  and  alleging  facts  showing  a  fraudulent  convey- 
ance and  transfer  by  Kasper  Hartlepp  of  his  real  estate,  and 
asking  judgment  in  favor  of  McCabe  on  his  note,  and  to 
have  the  fraudulent  conveyance  set  aside  and  the  land  sub- 
jected to  the  payment  of  the  Whitely,  Fasler  &  Kelly 
judgment  and  the  judgment  of  McCabe. 

T^e  facts  found  show  McCabe  entitled  to  his  judgment, 
and  judgment  was  rendered  in  his  favor.  The  personal 
Judgment  in  favor  of  McCabe  was  authorized  by  the  find* 
Vol.  131.— 35 
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iDgs  of  fact  and  should  not  be  set  aside,  but  the  judgment 
setting  aside  the  conveyance  by  Kasper  Hjirtlepp  to  James 
Hartlepp  should  be  set  aside. 

The  mandate  of  the  opiginal  opinion  is,  therefore,  hereby 
modified,  and  the  personal  judgment  in  &vor  of  James  Mc* 
Gabe  is  affirmed,  and  the  judgment  setting  aside  the  convey- 
ance is  reversed,  at  costs  of  appellees,  and  the  court  ordered 

to  grant  a  new  trial. 
Filed  May  12, 1892. 


No.  16,674. 
HOLUNGSWOBTH  V.   StUICPH. 

Real  Ebtatb. — Judgment  for  Pataemon  rf  and  for  Damages.— Ooei^n^ 
CXaimanL — Injunction. — Merger  of  Judgment$. — Proceedings  under  the  oc- 
cupying claimants'  act  are  entirely  independent  of  the  principal  ac- 
tion for  the  recovery  of  the  land,  except  that  they  have  the  effect  to 
etay  the  issuance  of  the  writ  of  possession  until  the  rights  of  the  occu- 
pying claimant  are  determined  and  adjusted.    After  the  occupying 

Kl^  claimant's  rights  have  been  determined,  the  other  party  may  pay  the 
amount  due  him  as  such  occupying  claimant,  and  issue  a  writ  for  pos- 
session, and  also  an  execution  for  the  collection  of  his  judgment,  for 
the  amount  in  each  judgment  is  fixed  independently  of  the  other. 

From  the  Montgomery  Circuit  Court. 

J*.  Wright  and  J,  if.  Seller,  for  appellant. 

G.  D.  Hurley  and  M.  E.  Qodfelier,  for  appellee. 

McBride,  J. — The  appellee  recovered  a  judgment  against 
the  appellant  for  the  possession  of  certain  land  and  for  $175 
damages.  On  the  day  this  judgment  was  recovered  the  ap- 
pellant filed  his  complaint  as  an  occupying  claimant  of  the 
land,  who  in  good  faith,  and  under  color  of  title,  had  made 
lasting  and  valuable  improvements  on  it. 

Issue  was  joined  on  this  complaint,  and  a  trial  had  at  a 
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subsequent  term^  resulting  in  a  judgment,  fixing  the  amount 
to  be  paid  by  the  appellee  for  the  use  of  the  appellant,  and, 
in  case  he  failed  to  pay,  fixing  the  amount  the  appellant 
might  then  pay  if  he  elected  to  hold  the  land.  The  value  of 
the  appellant's  interest  in  the  land  was  fixed  at  (375,  which 
amount  the  appellee  paid,  and  then  ordered  an  execution  for 
the  collection  of  the  judgment  for  (175.  This  suit  was 
brought  to  enjoin  the  collection  of  that  judgment. 

The  court  below  sustained  a  demurrer  to  the  complaint, 
and  this  ruling  is  assigned  as  error.  Proceedings  under  the 
occupying  claimant's  act  are  entirely  independent  of  the  prin- 
cipal action  for  the  recovery  of  the  land,  except  that  they 
have  the  effect  to  stay  the  issuance  of  a  writ  of  possession 
until  the  rights  of  the  occupying  claimant  are  determined  and 
adjusted.  If,  after  his  rights  are  ascertained  and  fixed  by 
judgment  of  the  court,  the  other  party  elects  to  pay  the 
amount  found  to  be  due  him,  as  such  occupying  claimant,  and 
does  so,  he  is  then  entitled  to  a  writ  for  the  possession  of  the 
land.  Section  1083,  K.  S.  1881.  We  can  see  no  reason  why 
he  is  not,  also,  and  at  the  same  time,  entitled  to  execution 
for  the  collection  of  his  judgment. 

The  statute  makes  no  provision  for  taking  it  into  account 
in  ascertaining  the  amount  due  to  the  occupying  claimant. 
While  the  matters  to  be  considered  in  ascertaining  the  sum 
due  him,  and  the  respective  amounts  which  each  party  may 
be  required  tq  pay  are  specified  with  much  particularity,  there 
is  no  mention  of  or  reference  to  the  judgment  that  may  have 
been  recovered  for  damages  in  the  principal  action. 

The  appellant's  contention  that  it  is  merged  in  the  judg- 
ment recovered  by  the  occupying  claimant,  we  think,  is  not 
sustained  by  a  fair  construction  of  the  statute. 

The  circuit  court  did  not  err  in  sustaining  the  demurrer  to 
the  complaint. 

Judgment  affirmed,  with  costs. 

Filed  March  12, 1892 ;  petition  for  a  rehearing  overruled  May  12, 1892. 
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No.  15,371. 

\ll  ^l  Robs  t?.  The  State,  bx  rel.  Pebkins,  Tbustee. 

Pleading. — Amended  CompiaifU, — Aiuwer. — Statute  of  Limitaiions. — Where 
an  original  complaint  is  amended  so  as  not  to  change  the  cause  of  ac- 
tion, an  answer  setting  up  the  statute  of  limitations  as  to  the  amended 
complaint  is  not  good  unless  such  answer  would  have  been  available  as 
to  the  original  complaint. 

Township  Tbubteb.— Q^^Ecer  of  OwU  and  School  Touiwhips,— Liable  in  Same 
Adionfor  Both  Funds. — A  township  trustee  is  an  officer  of  both  the  civil 
and  school  township,  and  be  gives  but  one  bond  for  both,  and  is  liable 
in  the  same  action  for  funds  due  both,  and  can  not  be  required  to  set 
out  the  funds  of  each  in  separate  paragraphs. 

Same. — Oonvenwn  of  Funds  by. — Evidence. — Where  a  township  trustee,  who 
is  sued  for  money  converted  by  him,  offers  to  testify  in  his  own  behalf 
that  he  paid  out  a  certain  sum  of  money  borrowed  for  the  township, 
with  which  he  failed  to  charge  himself  in  payment  of  certain  orders 
issued  and  outstanding  at  the  time  he  entered  upon  his  duties  as  trustee^ 
such  proffered  testimony  was  properly  excluded,  there  being  no  prelim- 
inary proof  making  such  testimony  proper,  if  admissible  at  all ;  for  the 
law  requires  a  trustee  to  make  report  of  his  proceedings  accompanied 
with  proper  vouchers,  and  make  settlements  with  the  board  of  commis- 
sioners, and  also  to  make  a  record  of  the  same. 

From  the  White  Circuit  Court. 

J.  R.  Coffroth  and  W.  R.  Coffroth,  for  appellant. 
R.  P.  Davidson,  for  appellee. 

Olds,  J. — This  action  was  brought  by  the  appellee  against 
the  appellant  for  alleged  malfeasance  in  office  for  moneys  re- 
ceived and  converted  by  the  appellant^  while  trustee  of 
York  township,  in  Benton  county,  to  his  own  use,  and  not 
paid  over  or  accounted  for  at  the  end  of  his  terms  of  office. 
The  action  was  originally  commenced  in  the  Benton  Circuit 
Court,  the  venue  changed  to  the  Tippecanoe  Circuit  Court, 
and  from  there  to  White  Circuit  Court.  The  appellant  was 
made  a  sole  defendant,  and  the  action  in  the  first  instance 
was  against  him  personally,  and  not  based  upon  the  bond. 
Afterwards  a  demurrer  was  sustained  to  the  original  para- 
graphs of  complaint  and  amended,  and  additional  para- 
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graphs  of  complaint  were  filed  declaring  upon  the  bond. 
The  action,  as  first  instituted,  was  for  the  same  deficiency, 
and  to  recover  for  the  same  defalcations  and  conversions  of 
money,  based  upon  the  same  breaches  of  duty,  and  contained 
such  averments  as  would  have  been  necessary  to  a  recovery 
upon  the  bond,  but  no  copy  of  the  bond  was  set  out,  and  it 
was  not  a  declaration  upon  the  bond. 

After  the  filing  of  the  amended  and  additional  paragraphs 
of  complaint,  based  upon  and  setting  out  a  copy  of  the  bond, 
the  appellant  pleaded  in  answer  the  five  years'  statute  of 
limitations,  alleging  that  the  causes  of  actions  stated  in  each 
of  the  paragraphs  of  the  complaint  did  not,  nor  did  either 
of  them,  accrue  within  five  years  from  the  date  of  the  filing 
of  such  amended  and  additional  paragraphs.  The  court 
sustained  a  demurrer  to  the  paragraphs  of  answer  which 
pleaded  the  five  years'  statute  of  limitations,  or  what  was  the 
same  in  effect.  The  Tippecanoe  Circuit  Court  overruled  a 
demurrer  to  these  paragraphs  of  answer,  and  afterwards  the 
White  Circuit  Court  carried  back  a  demurrer  to  the  reply  to 
the  paragraphs,  and  sustained  it  to  each  of  such  paragraphs 
of  answer.  The  question  presented  is  as  to  whether  or  not 
the  action  is,  barred  in  five  years  from  the  time  of  the  filing 
of  the  amended  paragraphs  of  complaint  based  upon  the 
bond. 

We  think  there  is  no  doubt  as  to  the  correctness  of  the 
ruling  of  the  trial  court  in  sustaining  the  demurrers  to  these 
p.'^ragraphs  of  answer. 

The  causes  of  action  upon  which  both  the  original  and 
amended  paragraphs  of  complaint  were  based  were  the  same. 
The  object  of  the  suit  was  to  recover  the  money  converted 
and  used  by  the  trustee.  The  original  complaint  was  filed 
for  that  purpose.  The  amended  paragraphs  of  complaint 
were  for  the  same  purpose.  The  change  in  the  complaint 
was  to  add  a  copy  of  the  bond,  and  make  formal  allegations 
declaring  upon  it.  The  fact  that  some  additional  advantages 
might  be  gained  in  the  remedy  by  a  recovery  upon  the  bond 
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does  not  change  the  cause  of  action.  There  is  but  little,  if 
anjy  difference  in  this  respect  in  the  case  at  bar  and  a  case  for 
the  recovery  of  money  on  contract^  when  in  the  original  com- 
plaint there  were  no  allegations  that  the  contract  was  in  writ- 
ing, bat  averments  as  to  its  terms,  and  afterwards  an  amende 
ment  is  made  to  the  complaint,  alleging  that  the  contract  ia 
in  writing,  and  setting  out  a  copy  thereof.  Certainly,  in  such 
a  case  it  could  not  be  seriously  contended  that  there  was  a 
change  or  substitution  of  a  new  cause  of  action  by  the  amend- 
ment, even  though  the  contract  contained  a  provision  waiv- 
ing valuation  and  appraisement  laws. 

This  action  was  instituted  to  recover  the  money  due  the 
township  from  a  defaulting  trustee.  The  action  continued  to 
be  an  action  of  the  same  character  and  for  the  same  purpose 
and  for  the  same  defalcation,  although  the  paragraphs  of  com- 
plaint were  amended,  and  new  ones  filed  setting  out  a  copy^ 
and  formally  declaring  upon  the  bond  given  by  him.  There 
were  no  new  parties  brought  into  court.  The  action  continued 
against  the  appellant  alone.  It  was  the  violation  of  duty, 
the  wrong  committed  by  the  appellant  while  trustee,  which 
gave  the  right  of  action.  It  was  this  wrong  and  violation 
of  duty  upon  which  both  the  original  and  amended  para- 
graphs of  complaint  were  based.  • 

In  the  case  of  Floumoy  v.  Oity  of  Jeffersonville,  17  Ind. 
169,  it  is  held  that  the  bringing  of  an  action,  though  errone- 
ous in  form  under  a  statute  giving  a  right  of  action,  will  save 
the  claim  from  being  barred  by  the  statute  of  limitations. 

If  the  action  was  commenced  before  the  cause  of  action 
was  barred  by  limitation,  the  appellee  was  entitled  to  recover, 
notwithstanding  the  amendments  afterwards  made  to  the 
complaint. 

The  paragraphs  of  answer  alleging  that  ^e  cause  of  ac- 
tion accrued  five  years  prior  to  the  filing  of  the  amended 
oomplaint  were  bad,  and  the  demurrer  thereto  was  properly 
sustained. 

The  appellant  assigns  as  error  the  overruling  of  a  motion 
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to  require  the  appellee  to  place  in  different  paragraphs  the 
funds  of  the  civil  and  school  townships. 

We  think  there  was  no  error  in  this  ruling.  As  trustee 
the  relator  represented  both  townships,  and  could  in  the 
same  action  recover  the  funds  due  both.  He  recovers  the 
funds  of  both  as  trustee,  and  holds  the  same  in  trust  for  the 
township  to  which  it  belongs.  The  suit  is  upon  the  same 
bond  for  both  funds.  The  same  person  by  an  election  and 
qualification  becomes  trustee  of  both  the  civil  and  school 
townships,  and  he  gives  but  the  one  bond.  A  recovery  for 
all  defalcations  can  be  had  in  one  action.  Strong  y.  State,  ex 
ret.,  76  Ind.  440. 

There  is  a  further  question  presented  as  to  the  ruling  of 
the  court  in  excluding  certain  evidence,  it  being  offered  to 
prove  by  the  appellant  testifying  as  a  witness  in  his  own  be- 
half that  he  paid  out  a  certain  one  thousand  dollars  bor* 
rowed  for  the  township  with  which  he  failed  to  charge  him- 
self^ in  payment  of  certain  orders  issued  and  outstanding  at 
the  time  he  entered  upon  his  duties  as  trustee.  The  law  re- 
quires the  trustee  to  make  report  of  his  proceedings,  ac* 
companied  with  proper  vouchers,  and  make  settlements  with 
the  board  of  commissioners.  He  is  also  required  to  make  a 
a  record  of  the  same.  There  was  no  such  preliminary  proof 
offered  as  to  make  the  testimony  proper,  even  if  it  was  proper 
in  any  event  under  the  state  of  the  issues. 

There  is  no  available  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  March  17, 1892 ;  petition  for  a  rehearing  overraled  May  12, 1892. 
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uT~m  SooBEY  V.  Kinningham. 
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131^552'  MoBTQAOS.^Foreefo8iire  of, — Redempiion  by  Subsequent  Mortgagee. — Enfwti^ 

maU  of  Lien  — EsioppeL — Complaint. — A  mortgagee  from  a  hasband  who 
redeems  the  land  from  a  sale  on  foreclosure  of  a  prior  mortgage  exe- 
cuted by  the  husband  and  wife,  has  a  lien  which  he  may  enforce,  and 
in  a  suit  to  enforce  such  lien,  the  wife  can  not  successfully  assert  that 
the  redemption  was  not  an  effective  one,  the  holder  of  the  certificate 
having  assented  thereto,  and  haying  accepted  the  redemption  money. 
It  is  immaterial  that  the  complaint  failed  to  allege  title  to  the  land  in 
the  husband,  the  facts  pleaded  showing  that  he  had  title  thereto. 

8amb. — Capacity  in  which  Bedemption  is  Made, — Esloppd. — The  acceptance 
of  the  redemption  money  by  the  holder  of  the  sheriff's  certificate  estops 
him,  but  it  does  not  estop  the  wife  from  availing  herself  of  such  righta 
as  the  statute  confers  upon  her.  She  is  not  estopped  from  questioning 
the  capacity  in  which  the  appellant  acted  in  redeeming  the  land,  and 
in  asserting  that  he  was  the  owner  of  the  land,  and  that  he  redeemed  it 
in  that  capacity. 

Same. — Absolute  Deed  As  Mortgage. — The  plaintiff  is  not  estopped  from 
asserting  that  he  was  not  the  owner  of  the  land,  but  a  mortgagee,  al- 
though his  deed  was  absolute  on  its  face,  and  was  recorded  among  the 
conveyances. 

Same. — Mortgagor's  TUle. — Estoppd. — A  mortgagor  is  estopped  to  aver,  as 
against  his  mortgagee,  that  he  had  no  title  to  the  land  mortgaged. 

From  the  Decatur  Circuit  Court. 

J.  8.  Scobei/y  for  appellant. 

F.  -B.  Oavin  and  J.  D,  Miller^  for  appellee. 

Elliott,  C.  J. — The  appellant  alleges,  in  his  complaint, 
that  on  the  10th  day  of  September,  1888,  James  Hart  ob- 
tained a  decree  of  foreclosure  against  the  appellee  upon  a 
mortgage  executed  by  her  and  her  husband  upon  eighty 
acres  of  land  ;  that  a  certified  copy  of  the  decree  was  issued 
to  the  sheriff,  a  sale  of  the  land  made  by  him  to  Orion  K. 
Thomson  for  six  hundred  and  fifty-six  dollars,  and  a  certifi- 
cate issued  to  the  purchaser  on  the  13th  day  of  October, 
1888 ;  that  the  purchaser  assigned  the  certificate  to  Frank 
Thomson,  who  paid  taxes  due  on  the  land  to  the  amount  of 
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thirty-one  dollars  and  fifty-foar  cents ;  that  Benjamin  Kin- 
ningham,  on  the  10th  day  of  December^  1888,  executed  a  • 
deed  for  the  land  to  the  appellant ;  that  the  instrument  exe- 
cuted to  the  appellant,  although  absolute  on  its  face,  was,  in 
fact,  a  mortgage  executed  to  secure  the  sum  of  five  hundred 
dollars;  that  the  instrument  was  duly  recorded  on  the  4th 
day  of  May,  1889 ;  that  on  the  8th  day  of  October,  1889, 
the  appellant  filed  an  a£Sdavit  of  these  facts,  with  a  copy  of 
the  instrument  executed  to  him  by  Kinningham,  'Mn  due 
form  of  law,"  to  redeem  the  land  from  thcsheriff 's  sale,  and 
then  paid  to  the  clerk  the  sum  of  seven  hundred  and  forty- 
one  dollars,  and  sixty-six  cents  in  full  of  the  purchase-money, 
with  eight  per  cent,  interest  and  the  taxes  paid  by  Thomson ; 
that  the  money  was  accepted  by  the  clerk  in  redemption  of 
said  land  ;  that  Thomson,  the  holder  of  the  sherifi'^s  certifi- 
cate, made  no  objection  to  the  redemption  by  the  appellant, 
but,  on  the  contrary,  received  the  money  paid  to  the  clerk ; 
that  at  the  time  of  paying  the  money  the  appellant  claimed 
to  redeem  the  land  as  a  mortgagee ;  that  the  appellant's  debt 
is  due  and  unpaid,  as  is  the  sum  paid  by  the  appellant  to  re- 
deem the  land.  The  relief  sought  is  a  foreclosure  of  the 
lien  claimed  under  the  redemption  made  by  the  appellant. 

We  think  it  quite  clear  that  Mrs.  Kinningham  can  not 
successfully  assert  that  the  redemption  by  the  appellant  was 
not  an  effective  one.  If  the  holder  of  the  certificate  was 
satisfied  to  accept  the  money  paid  to  redeem  the  land,  the 
debtor  can  not  object  that  there  was  no  redemption.  The 
question  whether  there  was  or  was  not  a  valid  redemption 
was  settled  by  the  redemptioner  and  the  holder  of  the  sher- 
iff ^s  certificate.     Hervey  v.  Krost,  116  Ind.  268. 

Whether  Scobey's  interest  or  estate  in  the  land  be  re- 
garded as  that  of  a  mortgagee  or  as  that  of  an  owner,  it  is 
evident  that  he  had  a  right  to  redeem  ;  hence  he  was  not  a 
mere  volunteer.  As  he  was  not  a  volunteer  and  paid  money 
to  discharge  an  obligation  for  which  he  was  not  primarily 
liable,  he  is  entitled  to  a  lien  upon  the  land.     The  principle 
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which  undergirds  the  great  doctrine  of  subrogation  applies 
to  this  particular  phase  of  the  case,  but  not  with  full  force 
and  vigor,  inasmuch  as  the  right  which  the  appellant  asserts 
is  created  solely  by  statute  and  not  by  the  courts  of  equity. 
But  while  the  principle  which  underlies  the  great  doctrine 
of  subrogation  can  not  have  full  and  unfettered  applica* 
tion,  it  does,  nevertheless,  in  some  mpasure,  supplement  the 
statute,  and  thus  indirectly  sustains  the  claim  of  the  appel- 
lant to  an  interest  or  estate  in  the  land.  Boos  v.  Morgan, 
130  Ind.  305;  SkaUuck  v.  Gox,  128  Ind.  293;  Hvffmondy. 
Benoe,  128  Ind.  131 ;  Paxtan  v.  Sterne,  127  Ind.  289,  and 
cases  cited. 

While  it  is  true  that  the  position  of  the  appellant  is^  to  a 
limited  extent,  supported  by  the  equitable  principle  to  which 
we  have  referred,  it  is  equally  true  that  the  principle  stated 
is  far  from  supporting  the  broad  claim  he  asserts.  The  prin- 
ciple can  not  be  extended  to  cover  the  case  in  all  its  aspects, 
for  the  plain  reason  that  the  sale  cut  off  the  purely  equitable 
right  to  redeem,  and  left  only  the  right  conferred  by  the  stat- 
ute providing  for  the  redemption  of  lands  sold  on  execution. 
The  appellant's  right  being  statutory,  he  can  obtain  only 
what  the  statute  grants.  As  the  right  is  statutory,  it  is  to  be 
enforced  as  the  statute  provides  and  not  otherwise.  Robert- 
son V.  Van  Cleave,  129  Ind.  217  ;  Horn  v.  Indianapolis  Nafl 
Banky  125  Ind.  381,  and  cases  cited;  Hervey  v.  Krost, 
supra ;  Ex  parte  Bank  of  Monroe,  7  Hill,  177  ;  Littler  v.  People 
ex  rel.,  43  III.  188;  Durley  v.  Davis,  69  111.  133.  The  right 
which  the  appellant  exercised  when  he  redeemed  the  land  was 
entirely  different  in  its  nature  and  origin  from  that  created  by 
courts  of  equity.  Between  the  statutory  right  and  the  equity 
right  there  is  a  wide  and  important  difference.  The  one  right| 
that  given  by  the  statute,  does  not  come  into  existence  until 
after  the  judgment  and  sale,  while  the  other  right,  that  cre- 
ated by  equity,  ceases  with  the  decree  which  declares  the 
right  to  redeem  to  be  barred.  Eiceman  v.  Finch,  79  Ind. 
511.    After  the  sale  the  appellant  and  his  grantor  had  a  right 
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to  redeem  by  complying  with  the  statute^  but  neither  bad  any 
other  or  greater  right. 

The  acceptance  of  the  redemption  money  by  the  holder 
of  the  sheriff's  certificate  did  not  estop  the  appellee  from  in- 
sisting upon  her  right  to  have  the  law  obeyed  by  the  appel- 
lant in  enforcing  his.  lien.  An  acceptance  of  the  redemption 
money  by  the  holder  of  the  sheriff's  certificate  estops  him, 
but  it  does  not  estop  the  judgment  debtor  from  availing 
himself  of  such  rights  as  the  statute  confers  upon  him. 
Ooddard  v.  Renner^  57  Ind.  532.  Nor  did  the  transaction 
between  those  parties  estop  the  appellee  from  questioning 
the  capacity  in  which  the  appellant  acted  in  redeeming  the 
land.  It  is  not  possible  for  two  persons  by  a  transaction 
between  themselves  to  create  an  estoppel  against  a  third  per- 
son who  was  neither  a  party  to  the  transaction  nor  in  privity 
with  either  of  the  parties. 

The  controlling  question  in  this  case  is  as  to  the  capacity 
in  which  the  appellant  redeemed  the  land.  It  can  not  be 
doubted  that  he  had  a  right  to  redeem  either  as  mortgagee  or 
as  owner^  since  he  either  has  an  estate  in  the  land  under  an 
absolute  deed,  or  an  interest  in  it  as  an  encumbrancer  by 
virtue  of  the  mortgage  executed  to  him  by  Benjamin  Kin- 
ningham.  We  regard  as  untenable  the  position  of  the  ap- 
pellee that,  as  the  deed  to  the  appellant  was  not  recorded  in 
the  mortgage  record,  he  has  no  title  of  record  such  as  will 
enable  him  to  redeem.  Two  reasons  support  our  conclusion  : 
First.  As  the  instrument  was  a  deed  in  form  and  substance 
it  was  properly  recorded  as  a  deed,  for  the  recorder  must  act 
upon  the  statements  and  recitals  of  the  instrument,  and  he 
can  not  institute  or  conduct  an  inquiry  for  the  purpose  of 
determining  whether  the  instrument  is,  or  is  not,  what  it 
appears  to  be.  Second.  The  fact  that  the  appellant  did  re- 
deem settles  the  question  as  to  the  effect  of  the  redemption 
with  its  incidents,  although  it  does  not  conclude  the  appellee 
from  questioning  the  capacity  in   which  the  appellant  re- 
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deemed,  nor  estop  her  from  requiring  him  to  obey  the  stat- 
ute in  enforcing  his  lien. 

We  can  not  assent  to  the  conclusion  of  appellee's  counsel 
that  the  appellant  is  estopped  from  asserting  that  the  instru- 
ment under  which  he  claims  is  a  mortgage,  nor  can  we  assent 
to  the  proposition  that  he  asks  what  is  against  equity  and 
good  conscience  in  asking  that  the  instrument  be  treated  as  a 
mortgage.  If,  as  the  complaint  avers,  and  the  demurrer  ad- 
mits, the  instrument  was  executed  to  secure  a  debt,  it  was,  in 
legal  effect,  a  mortgage,  and  ^*  once  a  mortgage  always  a  mort- 
gage." If  it  is  a  mortgage,  then,  the  appellant  was  bound 
to  60  treat  it,  for  ^'  equity  regards  that  as  done  which  ought 
to  be  done.''  We  are  unable  to  perceive  the  slighest  ground 
for  holding  that  equity  will  not  permit  the  appellant  to  treat 
the  instrument  as  a  mortgage.  The  person  who  executed  it 
undoubtedly  has  a  right  to  require  him  to  so  treat  it,  and  the 
appellant  would  be  guilty  of  a  wrong  if  he  should  violate  or 
disregard  that  right.  Nothing  has  been  done  by  the  appel- 
lant contrary  to  conscience,  so  that  the  decision  in  Kitts  v. 
Willson,  130  Ind.  492,  is  entirely  without  relevancy  to  the 
immediate  point  here  under  consideration. 

If  an  instrument  is  a  mortgage  as  to  the  grantor,  it  must 
necessarily  be  so  as  to  the  grantee ;  it  is  not  one  thing  as  to 
one  of  the  parties  and  another  thing  as  to  the  other  party.  It 
is  true  that  there  may  be  cases  where  the  parties  may  be  de- 
nied relief  in  a  court  of  equity  because  they  '*  do  not  come 
into  court  with  clean  hands,"  or  because  they  seek  to  accom- 
plish an  unconscionable  object,  but  this  is  not  such  a  case. 
Here,  as  we  have  seen,  there  is  no  fraud  on  the  part  of  the 
appellant,  nor  is  he  asking  assistance  to  enable  him  to  ac- 
complish an  illegal  or  wrongful  object ;  on  the  contrary,  he 
has  given  the  true  character  of  the  instrument  which  invested 
him  with  a  right  to  redeem,  and  he  is  seeking  to  do  what  the 
law  authorizes,  and  nothing  more.  If  it  be  true  that  he  is  a 
mortgagee — and  the  admitted  facts  impress  upon  him  that 
character — then  it  must  be  true  that  his  redemption  was  made 
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in  that  character^and  no  other.  It  is  evident  that  if  he  had 
attempted  to  assert  title  as  absolute  owner,  equity  would, 
upon  the  state  of  facts  shown  in  the  complaint,  have  frus* 
trated  the  attempt,  and,  therefore,  where  he  comes  forward 
in  his  true  character,  free  from  fraud,  and  asking  what  the 
law  awards,  he  is  entitled  to  the  assistance  he  prays.  Either 
this  must  be  true  or  else  it  must  be  true  that  he  is  remediless, 
since  he  can  not  be  both  an  owner  and  a  mortgagee.  A 
suitor  who  has  done  no  wrong  can  not,  where  he  has  an  en- 
forceable right,  be  denied  relief. 

We  find  it  impossible  to  escape  the  conclusion  that  the 
appellant  effected  the  redemption  from  the  sale  made  upon 
the  decree  rendered  against  the  appellee  and  her  husband  in 
the  capacity  of  a  mortgagee,  and  not  in  that  of  the  owner. 
As  the  redemption  was  made  by  him  in  the  capacity  of  a 
mortgagee,  the  statute  gives  him  a  right  to  bring  suit  to  estab- 
lish and  enforce  the  lien  acquired  by  virtue  of  the  redemp* 
tion  from  the  sheriff's  sale.  Section  774,  R.  S.  1881.  He 
did  not  redeem  as  owner,  for  bad  he  done  so  the  case  would 
be  governed  by  a  different  provision  of  the  statute.  Section 
770,  R.  S.  1881. 

It  is  said  by  appellee's  counsel  that  the  complaint  is  bad 
because  it  does  not  aver  that  Benjamin  Kinningham,  the 
appellant's  mortgagor,  had  title  to  the  land,  but  we  think 
this  position  rests  upon  an  undue  assumption.  The  com- 
plaint does  allege  that  Kinningham  and  his  wife  executed  a 
mortgage  to  James  Hart,  and  that  upon  that  mortgage  Hart 
obtained  a  decree  of  foreclosure.  It  is  well  settled  that  a 
mortgagor  is  estopped  to  aver,  as  against  his  mortgagee,  that 
he  had  no  title  to  the  land  mortgaged.  Hill  v.  Meeker,  23 
Conn.  592;  Fisher  v.  Milmine,  94  111.  228;  Bush  v.  Person, 
18  How.  82.  In  this  instance  we  have  both  a  mortgage  and 
a  decree  of  foreclosure  based  upon  the  mortgage,  so  that 
there  can  be  no  doubt  that  the  facts  pleaded  are  such  as  to 
require  the  conclusion  that,  prima  fade  at  least,  the  mort- 
gagors had  title. 


/ 
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We  can  not  do  otherwise  than  decide  this  case  upon  the 
facts  alleged  in  the  complaint.  We  can  not  indulge  in  infer- 
ences or  presumptions  beyond  those  arising  as  matter  of  kw 
upon  the  admitted  facts.  We  are^  indeed,  bound  to  presume 
that  the  appellant  has  acted  in  good  faith,  for  there  is  no 
averment  to  the  contrary.  The  mere  fact  that  the  deed  was 
absolute  on  its  face,  although  executed  as  a  security  for  a 
debt,  does  not  of  itself  warrant  the  inference  of  fraud  or 
wrong.  What  its  probative  influence  would  be,  when  coo* 
joined  with  other  facts,  is  quite  a  different  question. 

Our  ultimate  conclusion  is  that  the  complaint  states  facts 
constituting  a  prima  facte  case  of  sufficient  strength  to  re- 
quire an  answer. 

Judgment  reversed. 

MiLLEBy  J.,  did  not  take  any  part  in  the  decision  of  this 

court. 
FUed  May  12, 1892. 


No.  16,706. 

HOBMAN  BT  Ali.  «.   HaBTMETZ. 

Stay  of  Pboceedinos. — JFWitum  far, — Neeeuary  Averment*. — AnoUierAiim 
Pending, — In  an  action  for  judgment  on  a  note  and  for  foreclosure  of  » 
mortgage,  where  there  is  a  petition  for  a  stay  of  proceedings,  in  so  far 
as  the  foreclosure  of  the  mortgage  is  concerned,  until  the  final  deter- 
mination of  a  cause  between  the  same  parties  then  pending  in  the  Su- 
preme Court  for  the  cancellation  of  the  mortgage,  the  petition  is  ad- 
dressed to  the  equity  side  of  the  court,  and  must  affirmatively  state 
facts  showing  a  defence,  and  that  such  defence  is  properly  pleaded  and 
presented  in  the  case  on  appeal,  and  that  the  other  action  is  prosecoted 
in  good  faith,  and  with  a  reasonable  prospect  of  success. 

From  the  Vanderburgh  Superior  Court. 

•/!  H,  Foster  and  C  B,  HarriSf  for  appellants. 
8,  R.  Hombrook,  for  appellee. 
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Olds,  J. — This  is  an  action  by  the  appellee  against  the 
appellants,  Thomas  and  Elizabeth  Horman,  who  are  hus- 
band and  wife,  for  judgment  on  a  note  and  for  foreclosure  of 
a  mortgage.  The  appellant  filed  a  petition  asking  for  a  stay 
of  proceedings  in  so  far  as  the  foreclosure  of  the  mortgage 
was  conrcerned  until  the  final  determination  of  a  cause  between 
the  same  parties  then  pending  in  the  Supreme  Court  for  the 
cancellation  of  the  mortgage.  The  appellants  allege  in  their 
petition  that  prior  to  the  commencement  of  this  action  they 
brought  suit  against  the  appellee  to  cancel  the  mortgage,  and 
say  that  in  their  complaint  in  said  action  they  alleged  among 
other  things  certain  facts  as  a  reason  for  the  cancellation  of 
said  mortgage,  and  that  final  judgment  was  rendered  against 
them  in  the  circuit  court  and  they  excepted,  filed  a  bill  of  ex- 
ceptions and  perfected  an  appeal  to  the  Supreme  Court,  which 
is  still  pending. 

We  have  no  doubt  that  in  a  proper  case  on  a  sufficient 
showing  a  stay  of  proceedings  may  be  had,  but  such  an  ap- 
plication is  addressed  to  the  equity  side  of  the  court,  and 
must  state  facts  affirmatively  showing  a  defense,  and  that 
such  defense  is  properly  pleaded  and  presented  in  the  other 
case  on  appeal,  showing  that  the  other  action  is  prosecuted 
in  good  faith  and  with  reasonable  prospect  of  success.  The 
showing  in  this  case  omits  all  of  these  elements.  It  is  stated 
that  certain  facts  are  alleged  in  the  complaint  in  the  other 
action  which  would  entitle  them  to  a  cancellation  of  the 
mortgage  and  prevent  a  foreclosure  of  it,  but  there  is  no 
averment  that  such  facts  are  true.  From  aught  that  appears 
the  facts  which  are  alleged  to  have  been  averred  in  the  com- 
plaint to  cancel  the  mortgage,  viz.:  that  the  real  estate  was 
owned  by  the  husband  and  wife  as  tenants  by  entireties  and 
the  mortgage  executed  to  secure  the  debt  of  the  husband, 
that  the  wife  was  only  surety,  and  that  she  never  received 
any  .of  the  money  and  no  part  of  it  was  used  for  her  benefit 
or  the  betterment  of  her  estate  may  be  untrue,  and  they  may 
have  DO  merit  in  this  case  pending  an  appeal.     There  is  not 
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even  an  averment  that  the  former  action  is  being  prosecuted 
on  appeal  in  good  faith^  nor  does  it  appear  that  any  question 
is  presented  by  the  record  in  that  case. 

The  showing  is  not  sufficient  to  entitle  the  appellants  to 
a  stay  of  proceedings. 

This  is  the  only  alleged  error  discussed  by  counsel^  and 
all  other  questions  are  waived  by  a  failure  to  discuss  them. 

Judgment  affirmed  with  costs. 

Filed  May  li,  1S92. 


Ko.  15,758. 

Enos«.  State,  ex  bel.  Godeb. 

ELBcnoirs.— Fat/ur6  to  Make  0ariifieai€.—Fre9umption  <u  to  PubHe  Q^Seer.— 
In  an  action  against  an  inspector  of  an  election  board  to  compel  him 
to  make  out  and  file  with  the  cle/k  bf  the  court  the  certificate  provided 
for  bj  section  3309,  B.  S.  1881,  it  must  be  presumed,  in  the  absence  of  a 
showing  to  the  contrary,  that  he  and  the  judge  of  the  election  did  their 
duty  and  that  such  return  was  made.  Public  officers  are  presumed  to 
have  done  their  duty  until  the  contrary  is  shown. 

Same. — MondtUe, — Upon  the  failure  and  refusal  of  the  inspector  to  make 
the  necessary  return,  mandate  was  the  proper  remedy  to  compel  him  to 
do  so. 

Same. — Mode  qf. — Statute  as  to  Directory. — Statutes  regulating  the  mere 
mode  of  conducting  an  election  are  directory,  and  a  departure  from  such 
mode  will  not  generally  defeat  the  successful  candidate. 

From  the  Fayette  Circuit  Court. 

Q.  G.  Florea  and  L.  L,  BroadduSy  for  appellant. 
jB.  Conner^  H.  L.  Frost ,  D.  W.  McKee  and  /.  /.  Littley  for 
appellee. 

« 

Coffey,  J. — On  the  first  Monday  of  May,  1890,  the 
legal  voters  of  the  incorporated  town  of  East  Connersville, 
in  Fayette  county,  held  an  election  for  the  purpose  of  electa 
ing  town  officers.     At  such  election  the  relator,  Peter  Goder, 
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• 

and  one  Samuel  D.  Walker  wei'e  opposing  candidates  for 
the  office  of  trustee  from  the  fifth  ward  in  said  town.  There 
were  one  hundred  and  twelve  votes  cast,  of  which  number 
the  relator  received  sixty-six  and  Walker  received  forty-six. 
The  appellant  acted  as  the  inspector  at  the  election,  John 
M.  Lillie  as  judge,  and  George  M.  Williams  as  the  clerk. 

When  the  polls  closed  the  inspector  and  judge  proceeded 
to  canvass  the  vote,  with  the  result  above  stated. 

There  were  some  irregularities  in  the  election,  but  it  is  not 
claimed  that  any  illegal  votes  were  cast,  that  any  one  who 
was  entitled  to  vote  was  prevented  from  doing  so,  or  that 
any  fraud  intervened.  Nor  is  it  at  all  disputed  that  the  re- 
lator was  duly  elected. 

This  action  was  instituted  for  the  purpose  of  compelling 
the  appellant,  as  the  inspector  of  the  election,  to  make  out 
and  file  with  the  clerk  of  the  Fayette  Circuit  Ck>urt  the  certi* 
ficate  provided  for  by  section  3309,  R.  S.  1881. 

It  is  objected  to  the  complaint  that  it  is  fatally  defective 
for  failing  to  allege  that  the  election  board  made  a  certified 
return  of  the  number  of  votes  cast  for  each  candidate  at 
such  election. 

The  complaint  does  allege  that  the  election  was  duly  and 
legally  held.  Assuming  that  the  appellant  and  the  judge 
were  required  to  make  a  certified  return  of  the  number  of 
votes  cast  for  each  candidate,  we  must  presume,  in  the  ab- 
sence of  a  showing  to  the  contrary,  that  they  did  their  duty 
and  that  such  return  was  made.  Public  officers  are  always 
presumed  to  have  done  their  duty  until  the  contrary  is  shown. 
Baker  v.  Merriamy  97  Ind.  539  ;  Cummins  v.  Oity  of  Seymour, 
79  Ind.  491.  In  our  opinion  the  complaint  states  a  cause 
of  action. 

We  do  not  think  the  court  erred  in  overruling  the  appel- 
lant's motion  for  a  new  trial. 

From  the  poll-book  and  tally-sheet  returned  by  the  elec- 
tion board,  it  distinctly  appeared  that  the  relator  was  duly 
Vol.  131.— 36 
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elected  to  the  office  of  trustee  for  the  fifth  ward,  in  the  in* 
corporated  town  of  East  Connei*sville.  There  was  nothing 
uncertain  as  to  the  result  of  the  election. 

Statutes  regulating  the  mere  mode  of  conducting  an  elec- 
tion are  directory,  and  a  departure  from  such  mode  will  not 
generally  defeat  the  successful  candidate.  Ga88  v.  State,  ex 
reL,  34  Ind.  425. 

In  this  case  there  was  but  one  inspector,  the  appellant 
With  the  returns  before  him  he  was  bound  to  know  that  the 
relator  was  duly  elected,  and  it  was  his  duty,  in  our  opinion, 
to  file  the  certificate  required  by  the  provisions  of  section 
3309,  aupray  with  the  clerk  of  the  Fayette  Circuit  Court 
within  the  ti^le  therein  fixed.  Having  failed  and  refused 
to  do  so,  mandate  was  the  proper  remedy.  Kieler  v.  Cam' 
eron,  39  Ind.  488. 

There  was  no  prejudicial  error  committed  by  the  court  in 
the  admission  of  evidence  on  the  trial  of  the  cause. 

Judgment  affirmed. 
FUed  May  12, 1892. 


No.  15,402. 

Pickett  v.  The  Toledo,  St.  Louis  and  Kansas  Citt 

Railroad  Company. 

Tbespass. — TorUoM  Entiij  upon  Lands. — SMtUe  of  LimUaUona, — Change  <f 
Ovmenhip, — BaUrocui, — An  action  for  damages  for  a  tortious  entry  npon 
lands  by  a  railroad  company  must  be  brought  within  six  years«after 
the  cause  of  action  has  accrued.  The  action  will  not  lie  where  there 
has  been  a  change  of  ownership  since  the  original  trespass,  and  snU  was 
brought  more  than  six  years  after  the  commission  of  the  trespass,  bat 
less  than  six  years  after  the  defendant  succeeded  in  ownership  to  the 
original  trespasser.    Section  292,  B.  S.  1881. 

From  the  Tipton  Circuit  Court. 
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J.  a  BlacUidge,  W.  E.  Blacklidge,  C.  C.  Shirley  and  B.  C. 
Moon,  for  appellant. 

S.  O.  BayUsSy  C.  6,  Guenther  and  C.  Brovm^  for  appellee. 

McBbide,  J. — The  complaint  in  this  case  alleges  a  torti- 
-  ous  entry  upon  certain  lands  belonging  to  the  appellant  by 
a  predecessor  of  the  appellee  and  the  construction  of  a  line 
of  railroad  thereon,  which  it  is  alleged  is  still  maintained  by 
the  appellee  as  successor  in  ownership  to  the  original  tres- 
passer. The  appellee  answered  that  the  cause  of  action  did 
not  accrue  within  six  years  prior  to  the  bringing  of  the  suit. 
The  appellant  replied^  admitting  that  the  original  trespass 
was  committed  more  than  six  years  before  the  commence- 
ment of  the  suit,  but  that  the  suit  was  commenced  less  than 
six  years  after  the  appellee  succeeded  to  the  ownership  and 
possession  of  the  line  of  railway^  and  that  the  operation  of 
the  road  had  been  a  coytinuing  injury  and  damage  to  the 
land.  The  court  sustained  a  demurrer  to  this  paragraph  of 
reply.  This  ruling  presents  the  only  question  in  the  record. 
If  the  cause  of  action  stated  in  the  complaint  is  one  that  is 
barred  by  the  six  years  statute  of  limitations  the  ruling  of 
the  circuit  court  was  right. 

The  question  may  be  regarded  as  settled  by  several  decis- 
ions of  this  court,  holding  that  when  the  action  is  brought, 
as  in  this  case,  to  recover  damages  for  the  trespass,  section 
292,  R.  S.  1881,  applies.  That  section  provides  that  actions 
for  injury  to  property,  damages  for  any  detention  thereof, 
etc.,  must  be  brought  within  six  years  after  the  cause  of  ac- 
tion has  accrued.  The  cause  of  action  accrues  when  the  un- 
lawful entry  is  made.  Strickler  v.  Midland  It.  W.  Co.,  126 
Ind.  412;  Porter  v.  Midland  JR.  W.  Co.,  125  Ind.  476; 
Shortle  v.  Terre  Haide,  etc.,  R.  R.  Co.,  ante,  p.  338.  The 
running  of  the  statute  is  not  affected  by  the  change  in  owd- 
ei*ship  of  the  railway. 

Judgment  affirmed  with  costs. 

Filed  Maj  12, 1892. 
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No.  15,795. 

The  Louisville,  Evansville  and  St.  Louis  Consol- 
idated Railroad  Company  v.  Pritchard^  by  Next 
Friend. 

Nboligesce.— GEm<rt6tt<ory. — BaUroad, — Infomt, — Improper  Grade  ai  Cron- 
ing, — In  an  action  against  a  railroad  company  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained  bj  the  plaintiff,  hj  rea- 
son of  being  thrown  out  of  a  vehicle  while  crossing  the  defendant's 
track,  at  a  highway  or  street  crossing  where  the  grade  of  the  railroad 
had  been  constructed  and  maintained  at  a  much  higher  grade  than  that 
of  the  highway,  the  fact  that  the  injured  party  was  an  infant,  and  was 
driving  the  team  at  the  time  of  the  accident,  does  not  of  itself  estab* 
lish  contributory  negligence. 

Bamb. — Synopiu  of  Evidence. — The  evidence  fails  to  establish  contributory 
negligence  when  it  shows  that  the  horses  were  gentle  and  docile ;  that 
the  injured  party,  a  girl  of  twelve,  had  driven  them  together  a  number 
of  times  within  a  short  time  previous  to  the  accident ;  that  she  had 
driven  in  the  vicinity  of  the  railroads  and  cars,  and  across  railroads; 
that  the  horses  were  not  afraid  of  or  liable  to  be  frightened  by  the  cars, 
and  that  she  would  have  been  able  to  have  stopped  them  at  the  time  of 
the  accident  if  the  railroad  had  been  properly  constructed  at  the  cross- 
ing. 

Bailroao. — Oromng  Highvxty, — Duty  to  Rettore  to  PrevUms  Goftdiiion, — FaU' 
ure  to  do  90, — Lidkiliiyfor  Damages, — It  is  the  duty  of  a  railroad  company 
apon  building  its  railroad  across  a  highway,  to  restore  the  highway  as 
nearly  as  possible  to  its  previous  condition,  and  failing  to  do  so  the  com- 
pany is  liable  for  damages  sustained  on  account  of  injuries  received  by 
reason  of  the  unsafe  condition  in  which  it  was  left,  provided  the  injured 
party  used  care  commensurate  with  the  apparent  danger. 

From  the  Crawford  Circuit  Court. 

N.  R.  Peckinpaugh  and  J.  H.  Weathers^  for  appellant. 
R,  /•  Tracewelly  C,  L.  Jewett  and  H.  E,  Jetoeit,  for  ap- 
pellee. 

OldS;  J. — This  action  is  brought  by  the  appellee  against 
the  appellant  for  damages  resulting  to  appellee  by  reason  of 
an  injury  sustained  on  account  of  the  negligence  of  the  ap- 
pellant in  permitting  their  railroad  and  track  to  remain  out 
of  repair  and  out  of  grade  at  a  highway  or  street  crossing. 
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It.  is  alleged  in  the  oomplaint  that  in  constructing  the  rail- 
road it  was  constructed  at  a  grade  fifteen  feet  higher  than 
the  grade  of  the  highway,  and  the  crossing  was  arranged  so 
that  there  was  a  sharp  and  steep  elevation  and  approach  to 
the  track  on  either  side  of  the  railroad,  and  that  on  either 
side  of  the  railroad  there  was  a  drop  from  the  top  of  the 
track  to  the  top  of  the  grade  of  the  street  or  highway  of 
some  fifteen  or  eighteen  inches,  so  that  in  crossing  the  track 
on  said  highway  there  was  a  sudden  rise  or  jog  of  fifteen 
inches  to  pass  over,  and  a  sudden  jog  or  drop  of  the  same 
distance  on  going  off  the  railroad  track ;  that  by  reason  of 
this  sudden  drop  the  appellee,  Lota  Pritchard,  was  thrown 
from  the  two-horse  spring  wagon  in  which  she  was  riding, 
at  the  time  she  was  driving  across  said  track,  and  very 
seriously  injured.  ^ 

The  first  question  presented  relates  to  the  sufficiency  of 
the  complaint.  It  is  contended  by  the  appellant  that  it  is 
not  sufficient  for  the  reason  that  it  appears  from  the  aver- 
ments that  the  appellee  was  an  infant,  aod  that  she  was  driv- 
ing the  two-horse  team^  and  prima  fade  it  is  negligence  for 
an  infant  to  drive  a  two-horse  team,  and,  therefore,  it  shows 
the  appellee  to  have  been  guilty  of  contributory  negligence, 
and  the  demurrer  ought  to  have  been  sustained  to  the  com- 
plaint. Appellant  cites  no  authority  in  support  of  this 
theory,  and  we  do  not  think  it  a  proper  rule  to  adopt.  The 
complaint  does  not  state  the  age  of  the  appellee.  For  aught 
that  appears  in  the  complaint^  she  may  have  been  over  twenty 
years  of  age  at  the  time  of  the  injury.  It  is  alleged  that 
she  was  without  fault  or  negligence. 

There  are  no  averments  in  the  complaint  to  show  that  she 
was  guilty  of  contributory  negligence.  The  fact  that  she 
was  an  infant  and  was  driving  the  horses  does  not  of  itself 
establish  contributory  negligence.  There  was  no  error  in 
overruling  the  demurrer  to  the  complaint. 

It  was  the  duty  of  the  appellant,  upon  building  its  railroad 
across  the  highway,  to  restore  the  highway  as  nearly  as  possi- 
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ble  to  its  previous  condition,  and  failing  to  do  so,  it  was  li- 
able for  damages  sustained  on  account  of  injuries  received 
bj  reason  of  the  unsafe  condition  in  which  it  was  left,  pro- 
vided the  injured  party  used  care  commensurate  with  the  ap- 
parent danger.  And  as  to  whether  due  care  was  used  or  not 
is  a  question  of  fact  for  the  jury.  The  complaint  at  least 
contains  proper  averments.  IndianapoliSy  etc.,  R.  22.  Go.  v. 
State,  ex  rel.y  37  Ind.  489;  LidianapQliSf  etc.,  R.  R.  Co.  v. 
&out,  53  Ind.  143;  EvansmUe,  etc.,  R.  R.  Co.  v.  Orisly  116 
Ind.  446 ;  Evanavilley  etc.,  R.  R.  Go.  v.  Carvenerj  113  Ind.  51. 

It  is  urged  that  the  evidence  is  not  sufficient  to  sustain  the 
verdict,  and  it  is  insisted  that  it  was  contributory  negligence 
to  leave  a  team  of  horses  so  near  the  railroad  in  charge  of  a 
girl  of  the  age  of  the  appellee. 

There  is  evidence  authorizing  the  jury  to  have  found  that 
the   horses  were  gentle  and  docile,  that  appellee  had  been 
accustomed  to  driving  one  of  them  a  great  deal  during  the 
year  prior,  and  had  driven  both  of  them  together  quite  a 
number  of  times  within  a  short  time  previous  to  the  injury ; 
that  she  had  driven  in  the  vicinity  of  the  railroads  and  cars 
and  across  railroads,  and  that  the  horses  were  not  afraid  of 
or  liable  to  be  frightened  by  the  cars,  and  did  not  frighten  at 
them,  and  there  was  no  reason  to  apprehend  that  the  horses 
would  become  frightened  at  the  cars  or  that  there  would  be 
any  danger  in  leaving  them  in  charge  of  the  appellee.     The 
appellee  at   the  time   of  the  injury    was   twelve   years  of 
age,  had  been  travelling  for  the  past  year  with   her  father 
selling  organs,  and  was  accustomed  to  driving  and  handling 
these  same  horses.     On  this   occasion   the   horses   became 
frightened  at  a  train  coming  from  behind  and  passing  them 
and  turned  around  and  started  across  the  railroad  at  quite  a 
rapid  gait,  though  it  does  not  appear  from  the  evidence  that 
the  horses  appeared  to  be  extraordinarily  frightened  or  that 
they  were  beyond  the  control  of  the  appellee  and  runniDg 
away,  but  the  appellee  testifies  that  as  they  went  up  the 
grade  to  the  railroad  she  put  her  foot  on  the  brake  and  that 
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she  would  have  stopped  them  if  it  had  been  level,  but  that 
as  the  front  wheels  of  the  wagon  dropped  down  when  it 
went  over  the  railroad  it  threw  her  out.  The  horses  were 
stopped  immediately  afterwards  in  a  very  short  distance 
from  the  track,  and  nothing  whatever  was  injured.  The  ap- 
pellee was  using  all  the  care  she  could  under  the  circum- 
stances in  crossing  the  track,  and  was  guilty  of  no  fault.  The . 
Jury  may  have  properly  found  from  the  evidence  in  the  case 
that  the  horses  were  started  by  the  train,  but  the  appellee  was 
able  to  manage  them,  and  had  materially  checked  their  gait 
when  they  reached  the  railroad  track,  and  would  have  con- 
trolled and  stopped  them  had  it  not  been  for  the  dangerous 
condition  of  the  crossing,  by  reason  of  which  she  was  thrown 
from  the  vehicle,  and  we  think  the  evidence  sustains  the 
verdict.  It  does  not  present  a  case  of  horses  taking  fright 
at  the  lawful  movement  of  the  cars,  and  becoming  unman- 
ageable, running  away  and  upsetting  the  vehicle  or  running 
against  an  obstacle  and  injuring  a  party.  In  such  a  case  the 
railroad  company  would  be  guilty  of  no  wrong.  The  horses 
took  fright  at  the  lawful  act  of  the  company,  and  the  injury 
would  be  the  result  of  the  fright  to  the  horses.  But  not  so  in 
the  case  at  bar.  The  fright  to  the  horses  does  not  appear 
from  the  evidence  to  have  been  such  as  would  have  pre- 
vented the  appellee  from  controlling  them  and  avoiding  all 
injury  had  she  not  been  compelled  to  cross  the  track  at  a 
point  where  the  appellant  had  failed  to  put  it  in  repair,  as  it 
was  its  duty  to  do,  and  by  reason  of  its  negligence  it  had  be* 
come  and  was  dangerous  to  cross  with  vehicles,  and  in  cross- 
ing the  track  at  such  point,  by  reason  of  such  condition  of 
the  crossing,  appellee  was  thrown  from  her  buggy  and  in- 
jured without  her  fault. 

Some  objections  are  urged  to  the  instructions  given  in  the 
case,  particularly  to  the  action  of  the  court  in  refusing  to 
give  the  third  instruction  requested  by  the  appellant  as 
requested  and  modifying  the  instruction  and  giving  it  as 
modified.     There  was.  no  error  in  the  instruction  as  given, 
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and  the  instruction  as  requested  was  not  applicable  to  the 
facts  in  the  case,  and  would  have  had  a  tendency  to  mislead 
the  jury,  and  the  court  properly  modified  it.  We  think  the 
instructions  fairly  presented  the  law  of  the  case,  and  we  find 
no  error  in  the  record  for  which  the  judgment  should  be  re* 
yersed. 

Judgment  affirmed  with  costs. 

Filed  May  1%  1892. 


No.  16,391. 

Ill  ^  Holland  v.  The  State. 


Criminal  Law. — AborHon. — Sufitieney  €f  IndvctmaU, — Avennent  oa  to  £•- 
tofU. — In  an  indictment  for  criminal  abortion,  charging  that  the  defend- 
ant feloniouslj,  unlawfully  and  wilfully  employed  an  instrument  in 
and  upon  the  body  and  womb  of  a  pregnant  woman,  with  intent  to  pro* 
duce  a  miscarriage,  etc.,  the  allegation  *'  feloniously  and  unlawfully  ** 
applies  to  the  intent  with  which  the  instrument  was  used,  as  well  as  ta 
the  use  of  the  instrument  itself. 

Venue. — Change  of. — Ruling  Upon  AppliecUicn  for.-^Biil  of  EueptUms, — No 
question  is  presented  upon  the  ruling  of  the  court  denying  a  change  of 
venue  when  there  is  no  bill  of  exceptions  in  the  record  containing  the 
affidavits,  rulings  or  exceptions. 

Instructions  to  Jury. — How  Oonndered  tohen  Evidence  noi  in  BeoordL-^ 
"When  the  evidence  is  not  in  the  record,  instructions  given  by  the  court 
can  not  be  regarded  as  erroneous  if  they  can  be  considered  as  correct 
upon  any  state  of  facts  admissible  under  the  issues,  and  instructions 
requested  and  refused  will  be  presumed  to  have  been  refused  because 
not  applicable  to  the  facts  of  the  case. 

8ame. — Evidence  Coneeming  Oood  Charader. — OrimincU  Bro§eeMJtiim. — In- 
structions to  the  jury  in  a  criminal  prosecution  are  erroneous  which 
declare  that  if  the  jury  find  from  the  evidence,  ''  independent  of  the 
evidence  of  good  character,'*  that  there  is  a  reasonable  doubt  of  guilt 
then  they  should  acquit,  but  that  they  must  convict  if  they  find,  inde- 
pendent of  the  evidence  of  good  character,  that  he  committed  the 
crime.  The  effect  of  these  instructions  was  to  deprive  the  accused  of 
the  benefit  of  evidence  of  good  character,  which  they  assume  had  been 
given.     Evidence  of  good  character  is  to  be  considered  in  connectioQ 


NOVEMBER  TERM,  1891.  569 

Holland  v.  The  Stote. 

with  other  evidence  apon  the  question  of  guilt  or  innocence,  and  it  is 
not,  as  these  instructions  assert,  to  he  considered  apart  from  the  other 
evidence. 

From  the  Adams  Ciroait  Court. 

R.  K  Ervnn,  J.  F.  Mann,  J.  T.  France  and  A.  P.  Beaityj 
for  appellant. 

A.  O.  Smith,  Attorney  General,  O.  T.  Mliitaker,  Prose- 
cuting Attorney,  and  «71  F.  France,  for  the  State. 

Elliott,  C.  J. — The  first  count  of  the  information  charges 
that  *^  Elijah  Holland  and  Jose  Holland,  on  the  2d  day  of 
May,  1891,  at  the  county  of  Adams  and  State  of  Indiana, 
did  then  and  there  feloniously,  unlawfully  and  wilfully  em- 
ploy and  use  in  and  upon  the  body  and  womb  of  Daisy 
Reynolds,  a  pregnant  woman,  as  they  the  said  Elijah  Hol- 
land and  Jose  Holland  then  and  there  well  knew,  a  certain 
instrument,  with  intent  then  and  there  and  thereby  to  pro- 
duce miscarriage,  it  not  beiug  necessary  to  cause  miscarriage 
to  preserve  the  life  of  said  Daisy  Reynolds,  by  reason 
whereof  said  Daisy  Reynolds  languished  until  the  9th  day 
of  May,  1891,  and  died."  It  is  objected  that  the  allegation 
^'  feloniously  and  unlawfully ''  applies  only  to  the  use  of  the 
instrument,  and  not  to  the  intent  with  which  it  was  used. 
We  think  the  allegation  embraces  both  the  intent  and  the 
act.  It  would  be  an  unreasonable  construction  to  narrow 
the  allegation  to  the  act  and  not  extend  it  to  the  intent,  for 
the  entire  pleading  must  be  considered,  and  when  so  con- 
sidered there  can  be  no  doubt  as  to  the  force  and  effect  of 
the  allegation.  Our  conclusion  is  fully  sustained  by  the  de- 
cided cases.  Taylor  v.  Slate,  101  Ind.  65 ;  Rhodes  v.  State, 
128  Ind.  189 ;   Willey  v.  State,  46  Ind.  363. 

No  question  upon  the  ruling  denying  a  change  of  venue 
is  before  us,  for  the  reason  that  there  is  no  bill  of  exceptions 
in  the  record  containing  the  affidavits,  rulings  or  exceptions. 
It  has  often  been  decided  that  such  matters  are  not  part  of 
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the  record  proper,  but  mast  be  brought  into  it  by  a  bill  of 
exceptions  duly  signed  and  filed. 

Isolated  and  detached  fragments  of  evidence  appear  in  a 
bill  of  exceptions,  but  we  can  not  determine  from  the  meager 
statements  whether  there  was  or  was  not  error  in  the  rulings 
upon  the  evidence,  assailed  in  the  brief  of  counsel,  much 
less  can  we  say  that  the  rulings  were  prejudicial  or  probably 
prejudicial.  There  are  cases  where  the  character  and  effect 
of  rulings  in  admitting  or  excluding  evidence  may  be  de- 
termined without  the  presence  of  the  entire  evidence,  but 
this  is  not  one  of  them.  For  anything  that  appears,  the  evi- 
dence with  which  the  parts  stated  in  the  bill  were  connected 
may  have  made  it  entirely  proper  for  the  court  to  rule,  as  it 
did,  and  in  the  absence  of  a  countervailing  showing  Ve 
must  presume  that  the  trial  court  did  not  err  in  any  of  its 
rulings.  The  party  who  alleges  error  must  affirmatively 
show  error,  and  that  it  was  prejudicial,  or  probably  preju- 
dicial, or  his  appeal  will  be  unavailing.  Momingstar  v. 
Musser^  129  Ind.  470,  and  cases-cited;  Stewart  v.  StcUe,  111 
Ind.  554. 

As  the  evidence  is  not  in  the  record,  we  can  not  regard  the 
instructions  as  erroneous  if  they  can  be  considered  as  correct 
upon  any  state  of  facts  admissible  under  the  issues.  We  may 
say  here,  as  well  as  elsewhere,  that  we  can  not  adjudge  that 
there  was  error  in  refusing  the  instructions  asked  by  the  ap- 
pellant, for,  as  the  evidence  is  not  before  us,  we  are  bound 
to  presume  that  they  were  refused  because  not  applicable  to 
the  facts  of  the  case.  It  is  unnecessary  to  mention  the  in- 
structions refused  in  detail ;  it  is  sufficient  to  say  that  we 
have  carefully  examined  Ihem,  and  find  that  such  as  were 
not  covered  by  the  instructions  given  by  the  court  may  well 
have  been  refused  for  the  reason  stated. 

We  are  unable  to  resist  the  conclusion  that  the  instruc- 
tions of  the  court  upon  the  subject  of  the  weight  to  be  at- 
tached to  the  evidence  of  the  good  character  of  the  accused 
were  radically  erroneous,  and  such  as  can   not  be  sustained 
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upon  any  supposable  state  of  facts.  One  of  the  instructions 
upon  this  'subject  is  this:  "Evidence  of  previous  good 
character  may  be  considered  by  you  in  connection  with  all 
the  other  evidence  given  in  the  cause  in  determining  whether 
the  defendant  would  likely  commit  the  crime  with  which 
he  is  charged,  and  if  you  find  from  all  the  evidence  in  the 
cause,  independent  of  the  evidence  of  his  good  character,  that 
there  is  a  reasonable  doubt,  then  you  should  give  him  the 
benefit  of  his  good  character  and  acquit  him/'  The  other 
instruction  given  opon  the  subject  reads  thus:  "If,  how- 
^ever,  you  should  find  from  all  the  evidence  given  in  the 
cause,  independent  of  the  evidence  of  previous  good  charac- 
ter, that  the  defendant  did  commit  the  crime,  or  was  pres- 
ent, aided  or  abetted,  encouraged,  counselled,  directed  and 
assisted  in  the  same,  evidence  of  previous  good  character 
)vould  not  avail  him  anything,  and  you  should  find  him 
guilty."  The  effect  of  these  instructions  was  to  deprive  the 
accused  of  the  benefit  of  evidence  of  good  character,  which 
they  assume  had  been  given^  They  declare  that  if  the  jury 
find  from  the  evidence,  "  independent  of  the  evidence  of 
good  character,''  that  there  is  a  reasonable  doubt  of  guilt, 
then  they  should  acquit,  thus  making  the  evidence  of  good 
character  utterly  valueless,  for,  if  there  was  a  reasonable 
doubl  of  guilt  the  accused  was  entitled  to  an  acquittal, 
whether  his  character  was  good  or  bad.  The  best  character 
a  man  could  obtain  would  avail  nothing  under  the  rule  de- 
clared in  these  instructions,  and  yet  good  character  is  in  law 
a  thing  of  value  and  weight.  To  be  sure,  evidence  of  pre- 
vious good  character  can  not  outweigh  convincing  evidence 
of  crime,  nor  can  previous  good  character  avail  where,  giv- 
ing it  due  weight,  the  evidence  still  proves  the  charge  beyond 
a  reasonable  doubt.  Good  character  is,  however,  a  matter 
to  be  considered  in  determining  whether  an  accused  is  or  is 
not  guilty  of  the  offence  charged  against  him,  and  it  is  to  be 
assigned  its  proper  weight  upon  that  question.  Evidence 
of  good  character  is  to  be  considered  in  connection  with 
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other  evidence  upon  the  question  of  guilt  or  innocence,  and 
it  is  not,  as  these  instructions  assert,  to  be  considered  apart 
from  the  other  evidence.  It  may  in  some  cases  turn  the 
scale  in  favor  of  the  accused,  but  this  it  could  not  do  in  any 
case  under  such  instructions  as  those  given  in  this  instance, 
for  they  do  not  permit  good  character  to  go  into  the  scale  at 
all.  Our  own  decisions,  as  well  as  the  decisions  of  other 
courts,  declare  that  evidence  of  good  character  must  be  con- 
sidered in  determining  the  question  of  guilt  or  innocence. 
In  KisUer  v.  8taU,  54  Ind.  400  (406),  the  authorities  were 
fully  reviewed,  and  a  conclusion  reached  which  these  instruc- 
tions oppose.  In  the  case  cited  the  court  in  concluding  its 
opinion  said :  "  The  weight  of  modern  authority  seems  to 
be  overwhelmingly  in  favor  of  the  rule  that  proof  of  good 
character  constitutes  an  ingredient  to  be  considered  by  the 
jury,  in  all  criminal  cases,  without  reference  to  the  appa- 
rently conclusive  or  inconclusive  character  of  the  other  evi- 
dence.'^ Other  cases  in  our  own  court  affirm  the  doctrine  of 
the  case  cited.  McQueen  v.  St^te^  82  Ind.  72.  Many  other 
courts  have  asserted  a  like  doctrine.  See  oases  cited  in  3 
Am.  &  Eng.  Encyc.  of  Law,  111. 

Judgment  reversed. 

Filed  May  13, 1892. 


No.  15,1 

The  Phcenix  Insubance  Company  op  Brooklyn  «. 

Perry. 

Insubancb. — Lou  hy  Furc^Speeial  Fmding.-'NoHee  of  Lou, — Pnnf  of  Owi^ 
enhip. — Id  an  action  on  a  policy  of  fire  insurance  providing  that  in 
case  of  loss  or  damage  the  assured  shall  forthwith  give  notice  of  said 
loss  in  writing  to  the  company  at  its  Chicago  oflSce)  the  special  find- 
ing of  the  jury  that  the  local  agent  of  the  company  immediately  noti- 
fied the  company  at  its  Chicago  office  of  the  loss  and  the   probable 
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amount  of  damage,  and  that  the  company  sent  its  adjuster  to  estimate 
the  lo88|  etc.|  shows  a  substantial  compliance  with  said  provision.  While 
the  finding  does  not  state  that  the  notice  given  was  in  writing,  the  first 
inference  ia  that  it  was  in  writing,  for  it  states  that  the  agent  sent  to  the 
defendant  notice  of  said  fire,  that  the  notice  gave  the  number  of  the 
policy,  etc.,  and  the  appellant  acted  on  the  notice.  The  finding  of  the 
jury  that  the  policy  sued  on  was  issued  by  the  company  to  the  plaintiff 
{it  being  stated  in  the  policy  that  he  was  the  owner  of  the  property), 
sufficiently  shows  that  the  property  destroyed  was  the  property  of  the 
plaintiff. 

From  the  Madison  Circuit  Court. 

A.  C.  AyreSy  E,  A.  Brown  and  L.  M.  Harvey,  for  appel- 
lant. 

Jf.  S.  Robinsoriy  J.  W,  Lovett  and  8.  M.  Keltner,  for  ap- 
pellee. 

Olds,  J. — The  appellee  brought  this  action  against  the 
appellant  for  loss  sustained  by  reason  of  the  burning  of  the 
buildings  of  the  appellee  which  were  insured  by  the  appel- 
lant. 

There  was  a  trial  by  jury  and  a  special  yerdiot  retarned, 
and  judgment  upon  the  verdict  in  favor  of  the  appellee. 

Errors  are  assigned  on  the  rulings  of  the  court  in  over- 
ruling the  appellant^s  motion  for  judgment  in  its  favor 
on  the  verdict,  and  in  sustaining  the  motion  of  the  ap- 
pellee for  judgment  in  his  favor. 

The  questions  presented  by  both  of  these  motions  arise 
on  the  special  verdict.  It  is  contended  by  counsel  for  ap- 
pellant that  the  verdict  is  insufficient  to  support  a  judgment 
in  favor  of  the  appellee,  for  the  reason,  as  contended,  that 
it  does  not  find  that  proper  notice  and  proof  of  loss  was 
made,  or  that  the  appellee  was  the  owner  of  the  property 
destroyed. 

The  policy  provides  that  payment  will  be  made  on  receipt 
of  proper  proof  of  loss,  at  the  appellant's  Chicago  office. 
Again  it  provides  that  in  case  of  loss  or  damage  the  assured 
shall  forthwith  give  notice  of  said  loss,  in  writing,  to  the 
company.     The  complaint  avers  that  appellee  caused  proper 
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proof  of  loss  to  be  made  to  the  appellant  at  its  Chicago 

office. 

It  is  stated  in  the  policy  that  the  appellee  is  the  owner  of 
the  pro{)erty.  The  verdict  finds  that  the  policy  sued  upon 
was  issued^  the  premiums  paid,  andk^  that  the  buildings  were 
destroyed  and  the  amount  of  the  damages.  It  further  finds 
that  the  local  agent  of  the  appellant  immediately  notified 
the  company  at  its  Chicago  office  of  the  loss  and  the  probable 
amount  of  damages  sustained,  and  that  the  appellant  sent  its 
adjuster  to  estimate  the  said  loss  under  said  policy,  and 
that  he  investigated  the  loss  and  he  made  an  estimate  of  the 
same.  It  further  finds  that  appellant  failed  and  refused  to 
pay  the  plaintiff  the  loss  sustained  by  him  by  reason* of  the 
destruction  of  his  said  property  by  fire.  The  policy  does  not 
point  out  any  manner  of  making  proof  of  loss  or  by  whom  or 
how  notice  shall  be  given,  except  that  it  shall  be  made  in 
writing.  The  notice  was  given  by  the  agent,  and  the  appel- 
lant accepted  such  notice,  and  sent  an  adjuster,  who  made  an 
estimate  of  the  loss.  The  appellant  accepted  the  notice 
given  in  the  manner  and  by  the  person  giving  it.  The  ob- 
ject of  the  notice  was  to  enable  the  appellant  to  have  imme- 
diate opportunity  to  investigate  the  particulars  as  to  the  fire 
and  estimate  the  amount  of  the  loss;  and  acting  upon  the 
notice  and  statement  of  loss,  given  in  the  manner  it  was,  it 
did  investigate  and  make  an  estimate.  While  the  finding  does 
not  state  that  the  notice  given  by  the  agent  was  in  writing 
the  fair  inference  is  that  it  was  in  writing,  for  it  states  that 
the  agent  sent  to  the  defendant  notice  of  said  fire,  that  the 
notice  gave  the  number  of  the  policy,  date  of  destruction  of 
the  building  and  probable  amount  of  loss,  and  the  appellant 
acted  on  the  notice. 

The  averments  of  the  complaint  are  that  the  appellee 
caused  proper  proof  of  the  loss  to  be  made  at  the  Chicago  of- 
fice. The  verdict  finds  that  such  notice  was  given  at  the 
Chicago  office  as  the  appellant  accepted  and  acted  upon  and 
sent  an  adjuster.     This,  we  think,  is  sufficient  to  sustain  the 
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averments  of  the  complaint  and  entitle  the  appellee  to  judg- 
ment. The  verdict  finds  that  the  policy  sued  upon  was  is- 
sued by  appellant  to  appellee,  and  it  is  stated  in  the  policy 
that  appellee  is  the  owner  of  the  property,  and,  as  we  inter- 
pret the  verdict,  it  also  finds  that  the  property  destroyed  was 
the  property  of  the  appellee,  and  is  sufficient  on  this  point  to 
entitle  the  appellee  to  judgment.  , 

While  the  verdict  is  not  as  specific  as  it  should  have  been, 
yet  we  think  it  is  sufficient  to  entitle  the  appellee  to  judg- 
ment, and  the  appellant  was  not  entitled  to  a  judgment  in  its 
favor  on  the  verdict. 

There  is  no  available  error  in  the  judgment. 

Judgment  affirmed. 

Filed  March  11, 1892 ;  petition  for  a  rehearing  overrnled  Maj  12, 1892. 


No.  15,362. .  ]%_^ 

The  Hoosier  Stone  Company  v.  The  LouisviLiiE,  New 

AliBANY  AND  CHICAGO  RaILI^Y  COMPANY. 

COMUOV  CABXLKaa.—Oontraet  to  Furnish  Suitable  Can.—LiahUiU^for  Breach 
qf. — Sufficiency  of  Con^plaxrU, — Measure  of  Damages. — Demurrer, — In  an  ac- 
tion hj  a  quarry  company  against  a  railway  company  for  damages  for 
breach  of  contract  to  furnish  the  quarry  company  witlr  strong  and 
amply  sufficient  and  properly  inspected  cars  for  the  transportation  of 
the  product  of  the  quarry,  the  complaint  alleged  that  the  railway  com- 
pany had  in  its  service  a  car  inspector,  whose  duty  it  was  to  inspect  the 
cars  that  were  to  be  furnished  the  appellant ;  that  a  defective  car  was 
delivered  to  the  plaintiff  by  the  railway  company ;  that  its  defective 
condition  might  have  been  discovered  by  the  railway  company  on 
proper  inspection,  but  that  it  carelessly  and  negligently  failed  to  in- 
spect the  car,  and  knowingly  delivered  it  to  the  plaintiff  without  in- 
spection ;  that  the  plaintiff,  relying  upon  the  fact  that  the  railway  com- 
pany had  performed  its  duty  to  inspect,  received  from  it  said  car, 
belieTing  it  to  be  safe  and  secure,  the  defect  being  hidden  and  unknown 
to  the  plaintiff;  that  the  car,  by  reason  of  its  defectiTe  condition  and 
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without  any  default  on  the  part  of  the  plaintiff,  broke  loose  and  ran 
down  a  grade,  killing  one  of  the  plaintiff's  employees. 

Hddf  that  the  complaint  stated  a  good  cause  of  action  against  the  rail- 
way company  for  breach  of  duty. 

Held,  also,  that  as  it  can  not  be  said  that  merely  nominal  damages  are  re- 
coverable, the  jodgment  sustaining  the  demurrer  to  the  complaint  mast 
be  reversed. 

Same. — EUoppeL — Contribuiory  NegHgenee. — In  such  an  action  the  defend- 
ant c&n  not  successfully  demur  to  the  complaint  on  the  ground  that  it 
does  not  show  that  the  employee  who  was  killed  was  free  from  contrib- 
utory negligence,  when  the  complaint  avers  that  the  railway  company, 
through  its  general  counsel  and  solicitor,  represented  the  administrator 
of  the  deceased  employee  in  an  action  brought  by  him  against  the  quarry 
company  for  damages  resulting  from  the  death  of  his  intestate,  and  that 
the  railway  company,  after  receiving  notice  from  the  quarry  company 
of  the  pendency  of  the  action,  and  that  it  would  hold  the  railway  com- 
pany liable  for  all  damages  recovered,  refused  to  defend  said  action,  and 
the  quarry  company  defended  it  at  its  own  expense,  and  judgment  was 
rendered  against  it.  The  conduct  of  the  railway  company  in  said 
behalf  worked  an  estoppel,  as  a  recovery  could  not  have  been  had  by 
the  administrator  if  his  intestate  had  been  guilty  of  contributory  neg- 
y     ligence. 

Same. — Judgment  in  Former  Action. —  When  JnoperoHve  as  an  EtloppeL — The 
judgment  recovered  by  the  administrator  against  the  qtiarry  company 
did  not  preclude  the  latter  from  maintaining  an  action  against  the  rail- 
way company  for  a  breach  of  its  duty  as  a  carrier.  The  former  action 
was  for  an  injury  resulting  from  a  breach  of  duty  owing  by  the  quarry 
company  to  an  employee,  while  the  present  action  is  brought  for  the 
breach  of  duty  owing  by  a  carrier  to  one  for  whom  it  had  undertaken 
to  carry  goods  or  property.  Further  than  this  the  railway  company 
was  not  a  party  to  the  action  in  which  the  judgment  was  rendered,  nor 
in  privity  with  any  of  the  parties  in  such  a  sense  as  to  make  the  judg- 
^\^    ment  available  as  an  estoppel  to  the  injury  of  the  plaintiff. 

PLBADlNa. — Complaini.— Averment  a*  to  Special  Damagea. — If  a  plaintifi 
states  facts  constituting  a  cause  of  action,  an  error  in  laying  special 
damages  does  not  invalidate  the  complaint  when  legal  damages  are  re- 
coverable. 

From  the  Lawrence  Circuit  Court. 

M.  F.  Dunn  and  O,  Q,  Dunn,  for  appellant. 
E.  O.  Field  and  W.  8.  Kinnan,  for  appellee. 

Elliott,  C.  J. — The  material  facts  stated  in  the  complaint 
of  the  appellant  are  these :    The  appellee  is  a  railway  oom« 
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pany  and  the  appellant  is  the  owner  of  a  stone  quarry,  and 
the  former  furnished  to  the  latter  a  car  for  the  transportation 
of  heavy  blocks  of  stone,  knowing  at  the  time  of  furnishing 
the  car  that  the  service  of  the  latter  required  good  and  suf- 
ficient cars,  and  knowing,  also,  the  grade  of  the  track  used 
by  the  latter,  and  that  the  nature  of  its  business  was  such  as 
to  require  sufficient  brakes,  brake  cogs,  ratchets  and  attach- 
ment. The  railway  company  was  under  contract  to  furnish 
the  appellant  for  the  transportation  of  the  products  of  its 
quarry  such  cars  as  were  strong  and  amply  sufficient  for  the 
purpose,  and  such  as  had  been  properly  inspected.  The  rail* 
way  company  had  in  its  service  a  car  inspector  whose  duty 
it  was  to  inspect  the  cars  that  were  to  be  furnished  the  ap- 
pellant, and  of  this  fact  it  had  knowledge.  The  appellant, 
relying  upon  the  fact  that  the  railway  company  had  per- 
formed its  duty  to  inspect,  received  from  it  a  platform  car.  , 
The  car  so  received  by  the  appellant  was  broken  and  insuf- 
ficient, and  the  brake  thereon  insufficient  and  defective.  All 
this  might  have  been  discovered  on  proper  inspection  by  the 
railway  company,  but  it  carelessly  and  negligently  failed  to 
inspect  the  car,  and  knowingly  delivered  the  same  at  the  ap- 
pellant's quarry  without  inspection.  The  appellant  believed 
the  car  to  be  safe  and  secure,  the  defect  being  hidden  and 
unknown  to  it.  The  car,  by  reason  of  the  defective  and  in- 
sufficient brake  and  brake  attachment,  and  .without  any  fault 
on  the  part  of  the  appellant,  broke  loose,  ran  down  a  grade 
aiid  against  James  McCain,  one  of  appellant's  employees^ 
thereby  causing  his  death.  The  appellee,  through  its  gen- 
eral counsel  and  solicitor,  for  the  purpose  of  avoiding  its 
liability,  represented  the  administrator  of  James  McCain  in 
an  action  brought  by  him  against  the  appellant  for  damages 
resulting  from  the  death  of  his  intestate.  In  that  action  the 
administrator  charged  the  appellant  with  being  responsible 
for  negligently  killing  the  deceased.  The  appellant  gave  the 
appellee  notice  of  the  action,  and  that  it  would  hold  the  ap- 
Vol.  131.— 37 
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without  any  default  on  the  part  of  the  plaintiff, '///  F  ^ 

down  a  grade,  killing  one  of  the  plaintiff  ^s  emp)/  'j;   g  ov- 

Held,  that  the  complaint  stated  a  good  cause  of  i    .^     P  ^l^H 

way  company  for  breach  of  duty.  /^'     /     ^  -m 

Held,  also,  that  as  it  can  not  be  said  that  me*   ^  /  :  i'      ^' 
coverable,  the  judgment  sustaining  the  ^  j  (  ^  I  *  *®  ^^ 

be  reversed.  • ///     P  jy  rea- 

8AMB.~Jatoppe/.--Con/ri6ttl<)ry  AV^%en   i  t  /  /     i      ,;  ^^gg   jjj 

ant  c&n  not  successfully  demur  to  /  -  ^V  >'      T  .  ' 

does  not  show  that  the  employee     J   '  *  -r      *  "* 

utory  negligence,  when  the  cor  .  ^  ;*  ■  *  /  -  ruling  of  the 

through  its  general  counsel  f,'//  "^  ^  .^  right,  for  the  rea- 

of  the  deceased  employee  ir  /// :'  ^^^^  ^^^^^  McCain  wa» 

company  for  damages  rep ./" '  ^  •    •        ^i 

the  railway  company,  •  '-i  '  o-'n««-      1°  O*""  oP'"'®"  **»* 

of  the  pendency  of  t'  aaintained.     The  appellee  hav- 

pany  liable  for  all     '  ^ges  and  the  demurrer  admits,  rep- 

rendT^^a'''' V^  ^^^^^  ^°  ^^^  *®*^*^°  against  the  appellant, 

behalf  workr  •^**^'^  *®  insist  that  the  judgment  recovered 

theadmini'      ^^trumentality  is  not  valid  because  of  the  fault 
^'     ligence.      ^tate  of  the  plaintiff  in  the  action  in  which  the 
AMB.—    "^'z  «^^  rendered.     By  representing  the  cause  of  the 
did  />'^iB  *^*^  action,  and  procuring  for  him  a  judgment,  it 
w  /^'^J  that  he  had  a  right  to  recover,  and  this  he  could  not 
^ei(  h*^  intestate  had  been  guilty  of  contributory  negli- 
p^ye,  so  that  it  effectively  and  necessarily  asserted  that  there 
^  no  such  negligence  on  his  part.     Having  impliedly  as- 
^fted  that  there  W|is  no  contributory  negligence,  and  having 
conducted  the  action  to  avoid  liability  on  its  own  part,  and 
having  secured  a  judgment  for  the  administrator  upon  that 
assertion,  it  can  not  now  be  heard  to  say  that  the  appellant 
can  not  recover  because  it  does  not  aver  that  McCain  was  free 
from  contributory  fault.     It  is  to  be  borne  in  mind  that  the 
allegations  of  the  complaint  that  McCain's  death  was  caused 
"  without  any  fault  of  the  appellant,  and  wholly  by  reason 
of  the  negligence"  of  the  appellee,  arfe  confessed  by  the  de- 
murrer and  these  allegations,  taken  in  connection  with  the 
averments  concerning  the  judgment  against  the  appellant  and 
the  part  taken  by  the  apiiellee  in  prosecuting  the  action  in 
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\inent  was  rendered,  are  su£Scient  without  any- 

delude  the  appellee  from  successfully  assert- 

lint  is  bad,  for  the  reason  that  it  does  not 

't  McCain  was  free  from  contributory 

"  the  appellee  worked  an  estoppel,  for 

Mctory  positions.     We  do  not  put 

''<^  Jgment,  but  upon  the  conduct  of 

.  the  original  wrong-doer.  What  we 
>  of  the  argument  of  appellee's  counsel  in 
^  ruling  below,  for  the  entire  argument  is  based 
single  proposition  that  the  ruling  is  right,  because 
.omplaint  does  not  allege  that  McCain  was  not  guilty  of 
contributory  negligrnce.  There  are,  however,  other  reasons 
why  the  position  of  the  appellee  can  not  be  sustained.  As 
we  shall  presently  show,  the  right  of  recovery  against  the 
appellee  is  not  for  the  breach  of  duty  upon  which  McCain's 
administrator  recovered,  but  for  a  breach  of  adiflerentduty. 
The  duty  which  the  complaiut  charges  the  appellee  with  vio- 
lating was  owing  directly  to  the  appellant. 

It  was  undoubtedly  the  duty  of  the  appellee  to  use  due 
care  and  skill  in  inspecting  the  car  furnished  the  appellant. 
A  carrier  is  under  a  duty  to  exercise  care,  skill  and  diligence 
to  provide  those  for  whom  it  undertakes  to  transport  prop- 
erty with  safe  cars  and  appliances.  The  complaint  shows  a 
clear  and  inexcusable  breach  of  this  duty.  If  substantial 
damages  can  be  said  to  be  the  proximate  result  of  this  breach 
of  duty  there  is  a  right  of  recovery.  If  the  negligent  breach 
of  duty  by  the  carrier  had  .caused  direct  injury  to  the  ap- 
pellant, the  case  would  be  free  from  di£BcuIty.  If,  for  in- 
stance, the  car  had  broken  away  and  run  against  a  building 
of  the  appellants  thus  destroying  it,  no  one  would  doubt 
that  the  appellee  would  be  liable  for  all  damages  resulting 
from  the  breach  of  duty.  The  only  doubt  that  can  possibly 
arise  in  the  case  upon  the  admitted  facts  is  as  to  whether 
substantial  damages  can  be  recovered. 

That  there  was  a  clear  breach  of  duty  on  the  part  of  the 
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pellee  liable  for  all  damages  that  might  be  recovered  against 
it.  The  appellee  refused  to  defend^  and  judgment  was  recov- 
ered against  the  appellant,  although  it  defended  the  action 
and  incurred  expense  in  making  a  defence.  It  is  averred 
of  the  accident  to  appellant's  employee,  that  ''All  this  was 
without  any  fault  on  this  plaintiff's  part,  and  wholly  by  rea> 
son  of  the  wrongful  and  negligent  acts  and  carelessness,  in 
the  manner  hereinbefore  set  out,  of  the  defendant.'' 

It  is  argued  by  appellee's  counsel  that  the  ruling  of  the 
trial  court  adjudging  the  complaint  bad  is  right,  for  the  rea- 
son that  the  complaint  does  not  show  that  James  McCain  was 
not  guilty  of  contributory  negligence.  In  our  opinion  the 
position  assumed  can  not  be  maintained.  The  appellee  hav- 
ing, as  the  complaint  charges  and  the  demurrer  admits,  rep- 
resented the  administrator  in  the  action  against  the  appellant, 
it  is  not  in  a  situation  to  insist  that  the  judgment  recovered 
through  its  instrumentality  is  not  valid  because  of  the  fault 
of  the  intestate  of  the  plaintiff  in  the  action  in  which  the 
judgment  was  rendered.  By  representing  the  cause  of  the 
plaintiff  in  that  action,  and  procuring  for  him  a  judgment,  it 
affirmed  that  he  had  a  right  to  recover,  and  this  he  could  not 
have  if  his  intestate  had  been  guilty  of  contributory  negli- 
gence, so  that  it  effectively  and  necessarily  asserted  that  there 
was  no  such  negligence  on  his  part.  Having  impliedly  as- 
serted that  there  w^s  no  contributory  negligence,  and  having 
conducted  the  action  to  avoid  liability  on  its  own  part,  and 
having  secured  a  judgment  for  the  administrator  upon  that 
assertion,  it  can  not  now  be  heard  to  say  that  the  appellant 
can  not  recover  because  it  does  not  aver  that  McCain  was  free 
from  contributory  fault.  It  is  to  be  borne  in  mind  that  the 
allegations  of  the  complaint  that  McCain's  death  was  caused 
"  without  any  fault  of  the  appellant,  and  wholly  by  reason 
of  the  negligence"  of  the  appellee,  arfe  confessed  by  the  de- 
murrer and  these  allegations,  taken  in  connection  with  the 
averments  concerning  the  judgment  against  the  appellant  and 
the  part  taken  by  the  ap[>ellee  in  prosecuting  the  action  in 
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which  that  judgment  was  rendered^  are  sufficient  without  any- 
thing more  to  preclude  the  appellee  from  successfully  assert- 
ing that  the  complaint  is  bad,  for  the  reason  that  it  does  not 
specifically  allege  that  McCain  was  free  from  contributory 
fault.  The  conduct  of  the  appellee  worked  an  estoppel^  for 
it  can  not  occupy  contradictory  positions.  We  do  not  put 
our  conclusion  upon  the  judgment,  but  upon  the  conduct  of 
the  appellee^  who  was  the  original  wrong-doer.  What  we 
have  said  disposes  of  the  argument  of  appellee's  counsel  in 
support  of  the  ruling  below^  for  the  entire  argument  is  based 
upon  the  single  proposition  that  the  ruling  is  rights  because 
the  complaint  does  not  allege  that  McCain  was  not  guilty  of 
contributory  negligrnce.  There  are,  however,  other  reasons 
why  the  position  of  the  appellee  can  not  be  sustained.  As 
we  shall  presently  show,  the  right  of  recovery  against  the 
appellee  is  not  for  the  breach  of  duty  upon  which  McCain's 
administrator  recovered,  but  for  a  breach  of  a  difierent  duty. 
The  duty  which  the  complaint  charges  the  appellee  with  vio- 
lating was  owing  directly  to  the  appellant. 

It  was  undoubtedly  the  duty  of  the  appellee  to  use  due 
care  and  skill  in  inspecting  the  car  furnished  the  appellant. 
A  carrier  is  under  a  duty  to  exercise  care,  skill  and  diligence 
to  provide  those  for  whom  it  undertakes  to  transport  prop- 
erty with  safe  cars  and  appliances.  The  complaint  shows  a 
clear  and  inexcusable  breach  of  this  duty.  If  substantial 
damages  can  be  said  to  be  the  proximate  result  of  this  breach 
of  duty  there  is  a  right  of  recovery.  If  the  negligent  breach 
of  duty  by  the  carrier  had  vcaused  direct  injury  to  the  ap- 
pellant, the  case  would  be  free  from  difficulty.  If,  for  in- 
stance, the  car  had  broken  away  and  run  against  a  building 
of  the  appellants  thus  destroying  it,  no  one  would  doubt 
that  the  appellee  would  be  liable  for  all  damages  resulting 
from  the  breach  of  duty.  .  The  only  doubt  that  can  possibly 
arise  in  the  case  upon  the  admitted  facts  is  as  to  whether 
substantial  damages  can  be  recovered. 

That  there  was  a  clear  breach  of  duty  on  the  part  of  the 
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appellee  in  negligently  failing  to  do  what  its  duty  as  a  car- 
rier required  it  to  do  is  beyond  controversy,  and  it  is  quite 
as  certain  that  the  duty  which  it  violated  was  one  owing  to 
the  appellant  for  whom  it  undertook  to  perform  the  duty  of 
a  common  carrier.  It  knew,  according  to  the  confessed  alle- 
gations of  the  complaint,  the  nature  of  the  duty  required  of 
it  by  the  character  of  the  appellant's  business,  and  in  failing 
to  furnish  safe  and  fit  cars  for  use  in  that  business  it  violated 
a  direct  duty  it  owed  to  the  appellant. 

As  the  duty  violated  was  one  owing  directly  to  the  appel- 
lant, there  was  an  actionable  wrong,  ^nd  the  right  of  action 
was  in  the  party  to  whom  the  duty  was  owing. 

It  may  be  true  that,  because  of  the  remoteness  of  the  injury, 
the  representative  of  the  estate  of  the  employee  of  the  appel- 
lant who  was  killed,  could  not  have  maintained  an  action 
against  the  appellee.  It  may  be  that  the  authorities  require 
that  conclusion.  In  the  case  of  State,  ex  reL,  v.  Harris, 
89  Ind.  363,  the  question  was  considered,  and  many  of  the 
decided  cases  reviewed.  Dale  v.  Grant,  5  Vroom  (N.  J.), 
142  ;  Losee  v.  GhUe,  51  N.  Y.  494 ;  WinterboUom  v.  Wright, 
10  M.  &  W.  109 ;  Curtin  v.  Somerset,  30  Am.  Law  Reg.  503, 
and  authorities  cited  in  note.  It  is  doubtful  whether  the  ap- 
pellant can  successfully  assert  that  it  has  a  right  to  be  reim- 
bursed for  the  damages  recovered  by  the  administrator  of  the 
estate,  but,  granting  that  it  has  no  such  right,  the  question 
of  whether  there  may  be  a  recovery  for  the  injury  resulting 
to  the  appellant  from  the  breach  of  duty  directly  owing  to 
it  is  unaffected.  The  appellant  may  have  a  right  of  action 
for  a  negligent  breach  by  the  appellee,  although  it  may  not  be 
entitled  to  all  the  damages  claimed.  It  has  long  been  estab- 
lished law  that  if  a  complaint  states  facts  showing  the  plain- 
tiff entitled  to  some  relief,  it  will  prevail  against  a  demurrer, 
although  it  may  ask  more  relief  than  the  plaintiff  is  entitled 
to  receive.  Baykss  v.  Glenn,  72  Ind.  5 ;  McLead  v.  Apple- 
gaU,  127  Ind.  349  (351)  ;  Shattuck  v.  Oox,  128  Ind.  293  (294). 
If  the  complaint  before  us  states  facts  entitling  the  appellant 
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to  substantial  damages,  it  is  good  against  a  demurrer  even  if 
it  be  conceded  that  it  claims  damages  that  the  appellant  has 
no  right  to  recover. 

As  the  complaint  fully  shows  the  breach  of  duty  directly 
owing  to  the  appellant,  and  shows  that  the  appellant  was 
itself  without  fault,  there  is  a  prima  facie  right  to  a  re- 
covery, unless  the  judgment  obtained  by  the  administrator 
concludes  the  appellant  from  maintaining  an  action  against 
the  appellee  for  a  breach  of  its  duty  as  a  carrier.  If  this 
judgment  concludes  the  appellant,  the  complaint  is  bad. 

^e  may  say,  at  the  outset,  that  it  certainly  is  not  entirely 
clear  that  the  appellee,  being  the  original  wroifg-doer  and 
having  prosecuted  the  action  on  which  the  judgment  was 
rendered  in  order  to  avoid  liability  on  its  own  part,  is  in  a 
situation  to  make  that  judgment  a  shield  for  its  protection. 
This  point  we  suggest,  but  do  not  decide. 

The  judgment  in  the  action  brought  by  the  representa- 
tive of  the  estate  of  the  deceased  employee  does  not  con- 
clude the  appellant.  There  was  no  issue  in  that  case  involv- 
ing the  breach  of  duty  owing  directly  to  the  appellant  by 
the  carrier.  The  issue  in  that  case  was  joined  between  the 
representative  of  a  person  to  whom  the  appellant  owed  a 
duty  to  furnish  a  safe  working  place  and  appliances,  and  the 
judgment  could  by  no  possibility  conclusively  determine  the 
rights  of  the  appellant  as  against  the  appellee  for  its  negligent 
breach  of  duty  as  a  common  carrier.  The  duty  which  the 
appellee  owed  to  its  employee  was  not  the  duty  which  the 
appellant  owed  to  it,  and  which  is  the  basis  of  the  complaint 
in  this  action.  The  duties  are  essentiallv  different  and  dis- 
tinct,  and  a  judgment  in  an  action  for  the  breach  of  one  of 
these  duties  can  not  conclusively  determine  the  right  to 
maintain  an  action  for  the  breach  of  the  other.  As  the  for- 
mer action  was  for  an  injury  resulting  from  a  breach  of  duty 
owing  by  the  appellant  to  an  employee,  this  action  is  not 
barred  by  the  judgment  in  that  action,  inasmuch  as  the  pres- 
ent action  is  brought  for  the  breach  of  duty  owing  by  a  car- 
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rier  to  one  for  whom  it  had  undertaken  to  carry  goods  or 
property.  A  judgment  is  conclusive  upon  the  parties  to  the 
action  as  to  all  questions  that  were  litigated  or  might  have 
been  litigated,  but  it  is  not  conclusive  upon  any  other  ques- 
tions. 

The  judgment  in  the  action  brought  by  the  representa- 
tive of  the  estate,  McCain,  does  not  preclude  the  appellant 
from  showing  that  the  appellee  violated  its  duty  for  the 
further  reason  that  it  was  not  a  party  to  the  action  in  which 
the  judgment  was  rendered,  nor  in  privity  with  any  of  the 
parties  in  such  a  sense  as  to  make  the  judgment  available  as 
an  estoppel  to  the  injury  of  the  appellant.  Judgments  or- 
dinarily bind  only  parties  and  privies,  and  the  effect  of  the 
judgment  must  be  reciprocal  or  there  is  no  estoppel.  Day^ 
ton  V.  Fishery  34  Ind.  366.  It  is  evident  that  this  familiar 
principle  precludes  the  appellee  from  employing  the  judg- 
ment for  its  own  benefit,  and  that  the  appellant  is  not  con- 
cluded by  it  as  against  the  appellee. 

Whatever  view  of  the  question  may  be  taken,  the  conclu- 
sion must  necessarily  be  that  the  appellant  is  not  estopped 
by  the  judgment  in  favor  of  the  administrator  of  McCain's 
estate.  As  the  judgment  is  no  barrier  to  a  recoveiy  by  the 
appellant,  its  right  of  recovery  depends  upon  the  facts  stated 
showing  a  duty  and  its  breach. 

We  give  no  judgment  upon  the  effect  of  the  notice  to  de- 
fend given  by  the  appellant  to  the  appellee,  for  the  reason 
that  counsel  do  not  argue  that  question.  Independently  of 
the  averments  of  the  complaint  concerning  the  notice,  there 
are  facts  showing  an  actionable  wrong,  and  that  the  right 
of  action  for  that  wrong  is  in  the  appellant.  It  may  be  that 
there  is  much  surplusage  in  the  complaint,  but  as  surplusage 
does  not  vitiate  it  does  no  harm  even  if  it  does  no  good. 

It  may  be  granted  that  the  statements  of  special  damages 
are  ill,  and  yet  it  would  by  no  means  follow  that  the  com- 
plaint is  bad.  The  amount  of  recovery  is  not  important  in 
considering  a  demurrer  to  a  complaint,  for  the  question  of 
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the  measare  of  damages  is  not  presented  by  demurrer.  If  a 
plaintiff  states  facts  constituting  a  cause  of  action^  an  error  ' 
in  laying  special  damages  does  not  invalidate  the  complaint 
in  a  case  where  legal  damages  are  recoverable.  It  is  true 
that  where  the  court  can  see  from  the  complaint  that  merely 
nominal  damages  are  recoverable  in  any  event,  it  will  not  re* 
verse  the  judgment  even  if  the  complaint  is  bad  ;  but  we  can 
not  say  upon  the  facts  here  stated  that  only  nominal  dam- 
ages can  be  recovered.  It  may  well  be  that  the  appellant, 
under  the  general  claim  for  damages  ai\,d  upon  due  evidence 
of  the  facts  stated,  may  recover  damages  of  a  very  substan- 
tial character,  even  though  it  be  conceded  that  the  measure 
of  damages  is  not  the  sum  paid  McCain's  administrator  or 
the  sum  expended  in  defending  the  former  action. 

It  is  no  doubt  true  that  a  complaint  must  proceed  upon  a 
definite  theory,  and  on  that  theory  state  facts  sufficient  to 
constitute  a  cause  of  action,  but  this  familiar  rule  does  not 
go  so  far  as  to  require  the  court  to  hold  that  a  complaint 
which  proceeds  upon  a  definite  theory  and  states  the  proper 
fiicts  is  bad  because  special  damages  are  claimed  that  the  law 
will  not  avyard.  An  improper  statement  of  damages  will  not 
make  a  complaint  bad  if  the  facts  essential  to  a  cause  of  ac- 
tion are  stated. 

We  give  no  opinion  upon  the  question  as  to  the  measure 
of  damages.  We  go  no  further  upon  this  question  than  to 
adjudge  that  the  facts  stated  in  the  appellant's  complaint 
show  a  right  of  action  entitling  it  to  some  damages  for  the 
wrong  done  by  the  appellee  in  violating  Its  duty  as  a  com- 
mon carrier.  We  do  not  decide  whether  the  appellant  can 
or  can  not  recover  for  the  sum  paid  to  the  administrator  of 
McCain  or  for  the  expenses  incurred  in  defending  the  action 
brought  by  him.  We  do  decide  that  a  right  of  action  is 
shown,  and  that  we  will  not  apply  the  doctrine  asserted  in 
the  cases  which  hold  that  where  it  appears  that  in  no  event 
can  more  than  nominal  damages  be  recovered  the  court  will 
not  reverse  a  judgment.     We  are  unwilling  to  hold  that  un- 
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der  the  complaint  only  nominal  damages  are  recoverable* 
The  question  as  to  the  measure  of  damages  is  an  important 
and  difficult  one,  and  as  it  is  not  touched  upon  in  the  argu- 
ment of  counsel,  we  leave  it  entirely  open  and  undecided. 

Our  ultimate  conclusion  is  that,  whatever  maybe  the  true 
rule  as  to  the  measure  of  damages,  the  complaint  is  sufficient 
to  require  an  answer,  inasmuch  as  the  facts  stated  show 
SL  prima  facie  right  of  recovery. 

Judgment  reversed. 

Filed  Maj  18, 1892. 
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The  Dayton  Gbatel  Boad  Company  v.  The  Board  of 
commissionebs  of  tippeoanoe  crounty  et 


Gbavxl  BoAD6.~22em<ma(fnan«e  Againd  I\treham  cf.^Ordm-  qf  OomUjf  Oom^ 
mitnonen  Suttavning. — Appeal  firom. — Where  the  board  of  conntj  com- 
missionerB,  after  the  preliminarj  steps  had  been  taken,  looking  to  the 
purchase  of  a  fcrav^l  road,  sustained  a  remonstrance  filed  before  it^ 
against  completing  the  purchase,  and  entered  an  order  to  that  effect, 
and  an  appeal  was  taken  from  such  order  to  the  circuit  court  bj  the 
company,  the  court  did  not  err  in  'overruling  a  motion  filed  bj  the  ap- 
pellant for  an  order  on  the  board  of  commissioners  to  issue  the  bonds 
of  the  county  to  it  in  payment  for  its  toll  road.  The  remonstrance 
set  forth  that  the  appellant  had  no  title  to  a  portion  of  the  road  which 
had  been  appraised,  and  the  issue  thus  tendered  remained  untried  and 
undetermined. 

8ahs. — Ducription  <f  Boad  in  PetUion,— Sufficiency  of, — A  petition  filed  with 
the  board  of  county  commissioners  for  an  election  on  the  question  ol 
purchasing  a  gravel  road,  need  only  contain  such  a  description  of  the 
road  as  will  enable  the  surveyors  and  viewers  to  find  and  identify  the 
road  which  is  to  be  made  the  subject  of  purchase. 

Bame. — Order  of  Oouniy  Commisgioners. — Right  of  Company  to  Appeal — Ti» 
gravel  road  company,  though  not  a  party  of  record  to  the  proceeding* 
before  the  board  of  commissioners,  had  such  an  interest  in  the  matter 
involved  as  to  authorize  it  to  prosecute  an  appeal  to  the  circuit 
court. 
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fiAXB. — BefuMol  to  Purehiue, — Fmai  Judgrmeni  of  County  Commimonen, — 
V^here  Appeal  from  Lies. — The  final  judgment  of  the  board  of  commis- 
Bionero  refusing  to  purchase  the  gravel  road  inyolved  judicial  action 
from  which  an  appeal  would  lioi  and  the  only  remedy  to  which  the  ap- 
pellant was  entitled  was  that  of  an  appeal  to  the  circuit  court. 

QAXE,'-'Suffieieney  of  PeUiion. — Judgment  of  County  Commisaianen  Upon, — 
Where  the  board  of  commissioners  ordered  an  election  to  pass  upon  the 
question  of  the  purchase  of  a  gravel  road,  it  necessarily  passed  upon 
the  sufficiency  of  the  petition  requesting  such  an  election,  and  having  the 
right  to  determine  whether  or  not  it  would  proceed  on  the  petition,  and 
having  determined  that  it  would  proceed,  its  judgment  was  not  void. 

County  Commibsionebs. — Appeal  from. —  What  Questions  can  be  Considered 
— Jurisdiction. — Upon  appeal  from  the  board  of  commissioners  to  the 
circuit  court  no  questions  can  be  considered  except  such  as  were  pre- 
sented and  involved  in  the  commissioners'  court,  save  the  question  of 
jurisdiction. 

From  the  Tippecanoe  Circuit  Court. 

A.  Rice,  W.  8.  Potter,  J.  R.  Coffroih  and   W.  R.  Coffroth, 

for  appellant. 

/.  jB.  Milner^  J.  M.  Lowe,  D.  P.  Vinton  and  H.  H.  Vinton, 
for  appellees. 

Coffey,  J. — On  the  15th  day  of  October,  1890,  certain 
of  the  resident  freeholders  of  the  townships  of  Sheffield, 
Fairfield  and  Wea,  in  Tippecanoe  county,  filed  with  board 
of  commissioners  of  that  county  the  following  petition, 
namely : 

"  We,  the  undersigned,  respectfully  represent  to  your  hon- 
orable board  that  the  Dayton  Gravel  Road  is  a  toll  road, 
running  through  and  located  in  the  townships  of  Fairfield, 
Wea  and  Sheffield,  in  said  county. 

"  We  further  represent  that  each  of  the  subscribers  to  this 
petition  is  a  freeholder  and  citizen  of  one  of  the  above  named 
townships,  and  that  each  township  is  herein  below  set  op- 
posite his  name. 

'*  The  undersigned  respectfully  petition  your  honorable 
board  to  submit  to  the  voters  of  the  above  named  townships 
of  Fairfield,  Wea  and  Sheffield,  through  which  said  town- 
ships said  road  passes,  the  question  of  purchasing  said  Day- 
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ton  Gravel  Road,  and  to  take  the  necessary  steps  provided 
by  law  for  holding  such  election  for  that  purpose/' 

This  petition  was  signed  by  twenty-eight  persons  residing 
in  Fairfield  township,  twenty-five  residing  in  Sheffield,  and 
three  residing  in  Wea.  Such  proceedings  were  had  upon  it 
as  that  the  road  was  surveyed,  fixing  its  exact  course  and 
distance,  and  fixing  the  consideration  to  be  paid  for  it.  The 
board  of  commissioners  then  submitted  a  proposition  to  the 
Dayton  Gravel  Road  Company  to  purchase  the  road  at  the 
consideration  fixed  by  the  viewers  sent  out  by  it,  which  was 
accepted.  Thereupon  an  order  was  entered  for  an  election, 
the  election  held,  and  the  vote  canvassed,  resulting  in  a  ma- 
jority in  favor  of  purchasing  the  Dayton  Gravel  Road. 

After  the  result  of  the  election  was  ascertained,  the  ap- 
pellees, Benton  Steel,  Peter  Goldsberry  and  John  R.  Blad« 
den,  appeared  before  the  board  of  commissioners  and  filed  a 
remonstrance  against  completing  the  purchase,  and  the  board, 
after  due  consideration,  sustained  the  remonstrance,  and  en* 
tered  an  order  refusing  to  complete  the  purchase  of  the  ap« 
pellant's  road.  This  order  was  entered  on  the  8th  day  of 
February,  and  the  20th  day  of  the  same  month  an  affidavit 
was  filed  on  behalf  of  the  appellant,  and  appeal  taken  to  the 
Tippecanoe  Circuit  Court.  In  the  circuit  court  the  appel- 
lant filed  a  motion  for  an  order  against  the  appellee,  the 
board  of  commissioners,.requiring  it  to  complete  the  purchase 
of  the  appellant's  road,  which  motion  was  overruled  by  the 
court. 

The  appellees  filed  a  motion  to  dismiss  the  appeal,  which 
was  sustained  by  the  court,  and  the  appeal  dismissed. 

The  appeal  was  dismissed,  as  stated  in  a  bill  of  exceptions^ 
for  the  following  reasons  : 

1st.  Because  the  petition  filed  by  the  petitioners  before 
the  board  of  commissioners  was  insufficient,  in  this,  that  it 
contained  no  description  of  the  Dayton  Gravel  Road. 

2d.  Because  there  is  no  description  of  the  gravel  road  in 
the  order  issued  to  the  viewei*s  appointed  by  the  board  of 
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commissioners  to  view  and  assess  the  price  to  be  paid  for  the 
road. 

3d.  Because  the  appellants  did  not  possess  the  right  to 
appeal. 

The  appellant  assigns  as  error : 

First.  That  the  court  erred  in  overruling  its  motion  for 
an  order  on  the  board  of  commissioners  directing  it  to  issue 
to  the  appellant  bonds  of  the  county  in  payment  for  its  toll 
road. 

Second.  That  the  court  erred  in  sustaining  the  motion  of 
the  appellees  to  dismiss  the  appeal. 

In  our  opinion  the  court  did  not  err  in  overruling  the  mo- 
tion of  the  appellant  for  an  order  on  the  board  of  commis- 
sioners of  Tippecanoe  county  to  issue  the  bonds  of  the 
county  to  it  in  payment  for  its  toll  road.  The  remonstrance 
filed  before  the  board  sets  forth  that  the  appellant  had  no 
title  to  a  portion  of  the  road  which  had  been  appraised^  and 
the  value  of  which  constituted  a  part  of  the  consideration 
to  be  paid  for  the  purchase.  If  it  be  true^  as  alleged  in  the 
remonstrance^  that  there  was  a  want  of  title  to  a  portion  of  the 
road,  certainly  the  board  of  commissioners,  as  the  agents  of 
those  who  were  to  be  assessed  for  the  payment  of  the  consider- 
ation agreed  upon  between  the  board  and  the  appellant, 
should  not  be  compelled  to  complete  the  purchase,  and  pay 
for  that  which  could  not  be  conveyed  to  it.  The  want  of 
title  would,  in  oiir  opinion,  constitute  a  legal  excuse  for  re- 
fusal to  complete  the  purchase.  While  this  issue,  tendered 
by  the  cemonstrance,  remained  untried  and  undetermined,  the 
court  could  not  enter  an  order  requiring  the  board  of  com- 
missioners to  issue  to  the  appellant  the  bonds  of  the  county 
in  payment  for  its  toll  road. 

It  is  earnestly  contended  by  the  appellees  that  the  peti- 
tion above  set  out  is  fatally  defective  in  that  it  contains  no 
description  of  the  toll  road,  the  purchase  of  which  the  peti- 
tioners desire  to  make. 

In  deciding  the  question  here  presented,  it  is  important  to 
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keep  in  view  the  well-known  rule  that  upon  appeal  from  the 
board  of  commissioners  to  the  circuit  court  no  questions  can 
be  considered  except  such  as  were  presented  and  involved  in 
the  commissioners'  court.  Hardy  v.  McKinney,  107  Ind. 
364;  MeUy  v.  Marsh,  124  Ind.  18. 

One  exception  to  this  rule  is  that  the  question  of  jurisdic- 
tion may  be  raised  in  the  circuit  court  though  it  was  not 
presented  to  the  board  of  commissioners. 

As  this  matter  was  not  raised  before  the  board  the  question, 
therefore,  for  our  consideration  is  as  to  whether  this  petition 
was  sufficient  to  confer  jurisdiction  on  the  board  of  commis- 
sioners of  Tippecanoe  county.  As  to  whether  a  tribunal  has 
jurisdiction  of  a  general  class  of  cases  is  to  be  determined 
by  the  law,  and  as  to  whether  it  has  jurisdiction  of  a  partic- 
ular case  belonging  to  that  class  depends  on  the  facts  in  that 
particular  case.     Elliott  Roads  and  Streets,  p.  227. 

An  act  of  the  General  Assembly,  approved  March  Stb, 
1889,  acts  1889,  p.  276,  confers  upon  the  boards  of  county 
commissioners  of  the  several  counties  in  the  State  exclu- 
sive original  jurisdiction  over  the  class  of  cases  to  which 
this  belongs,  and  prescribes  the  mode  by  which  such  boards 
may  acquire  jurisdiction  over  any  particular  case. 

To  give  the  board  jurisdiction  over  a  particular  case  some 
petition  must  be  filed,  signed  by  the  number  of  freeholders 
named  in  the  act.  When  such  petition  is  filed  it  is  the 
especial  province  of  the  board,  called  upon  to  act,  to  deter- 
mine its  sufficiency.  Before  the  board  of  commissioners  of 
Tippecanoe  county  could  order  the  election,  it  necessarily 
passed  upon  the  sufficiency  of  the  petition  in  this  case. 
Having  the  right  to  determine  whether  or  not  it  would  pro- 
ceed on  this  petition,  and  having  determined  that  it  would 
proceed,  thus  giving  judgment  on  the  sufficiency  of  the  pe- 
tition, its  judgment  was  not  void.  Elliott  Roads  and  Streets, 
supra;  Lantz  v.  Maffetty  102  Ind.  23;  Quarl  v.  Abbetty  102 
Ind.  233;  Smurr  v.  State,  105  Ind.  125. 
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In  determining  the  sufficiency  of  the  petition,  it  is  not  im- 
proper to  take  into  consideration  the  necessary  steps  to  be 
observed  as  prescribed  by  the  act  under  which  this  proceed- 
ing was  had.  Section  1  provides  that  after  filing  the  peti- 
tion, and  before  the  election  is  advertised,  it  shall  be  the 
duty  of  the  board  of  commissioners  to  appoint  a  surveyor 
or  engineer  of  the  county  and  two  disinterested  freeholders 
as  viewers,  one  appointed  by  the  board  and  one  by  the  com- 
pany, to  view  the  road  and  determine  the  consideration  to  be 
paid  therefor. 

This  was  done  in  the  case  before  us,  and  the  surveyor  and 
viewers  proceeded  to  view  and  survey  the  road  to  be  pur- 
chased, and  made  their  report,  giving  a  particular  descrip- 
tion of  the  road  by  course  and  distance  and  dividing  it  into 
sections,  with  a  valuation  of  each  section,  separately,  and  a 
valuation  of  the  entire  road,  so  that  when  the  election  was 
held  there  was  on  file  in  the  cause,  and  constituting  a  part 
of  the  record,  an  accurate  description  of  the  road  and  the 
amount  to  be  paid  by  each  township  through  which  it  runs. 
This  we  think  was  the  proper  practice.  Under  this  practice 
the  only  description  required  in  the  petition  is  such  a  de- 
scription as  will  enable  the  surveyor  and  viewers  to  find  and 
identify  the  road  which  is  to  be  made  the  subject  of  pur- 
chase. In  determining  the  sufficiency  of  such  description  it 
must  be  borne  in  mind  that  the  road  is  already  opened  and 
in  use  as  one  of  the  highways  of  the  county,  so  that  it  need  not 
be  described  with  the  same  particularity  as  a  highway  which 
is  to  be  established  and  opened.  In  this  petition  the  toll 
road  to  be  purchased  is  described  as  "  the  Dayton  Gravel 
Road,  a  toll  road  running  through  and  located  in  the  town- 
ships of  Fairfield,  Wea  and  Sheffield,  in  said  county.'' 

We  can  not  say  that  this  description  was  too  imperfect  to 
enable  the  surveyor  and  viewers  to  find  and  identify  the 
road  which  they  were  called  upon  to  view  and  appraise,  and 
inasmuch  as  no  objection  was  made  to  it  before  the  board  of 
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oommissionerSy  and  that  tribunal  adjudged  it  sufficient,  we 
think  it  should  be  held  sufficient  to  confer  jurisdiction. 

What  we  have  said  with  reference  to  the  petition  applies 
with  equal  force  to  the  ^rder  issued  to  the  viewers. 

The  question  as  to  whether  the  appellant  in  this  case  had 
the  right  to  appeal  from  the  judgment  of  the  board  of  com- 
missioners refusing  to  consummate  the  purchase  of  its  road 
still  remains  for  consideration. 

Section  5772^  R.  S.  1881,  provides  that  from  any  decision 
of  the  board  of  commissioners  there  shall  be  allowed  an 
appeal  to  the  circuit  court  by  any  person  aggrieved  ;  but  if 
such  person  shall  not  be  a  party  to  the  proceeding  such  ap- 
peal shall  not  be  allowed  unless  he  shall  file,  in  the  office  of 
the  county  auditor,  an  affidavit  setting  forth  that  he  has  an 
interest  in  the  matter  decided,  and  that  he  is  aggrieved  by 
such  decision,  alleging  explicitly  the  nature  of  his  interest 

It  is  objected  that  the  appellant  in  this  case  was  not  a  party 
in  the  proceeding  before  the  board  of  commissioners,and  that 
the  affidavit  filed  in  its  behalf  does  show  an  interest  author- 
izing it  to  appeal. 

The  appellant  was,  in  a  sense,  a  party  to  the  proceeding 
before  the  board  of  commissioners.  Before  the  board  could 
take  any  step  looking  to  the  purchase  of  the  toll  road,  it  was 
necessary  that  the  appellant  should  choose  one  of  the  view- 
ers ;  and  before  an  election  could  be  ordered,  it  was  neces- 
sary that  the  board  should  submit  to  the  appellant  a  propo- 
sition to  purchase  the  road,  and  that  such  proposition  to  par- 
chase  should  be  accepted.  While  this  did  not,  perhaps,  make 
the  appellant  a  party  to  the  proceeding  in  the  ordinary  sense, 
we  think  the  affidavit  filed  is  sufficient  to  show  such  an  in- 
terest in  the  matter  involved  as  to  authorize  the  appellant 
to  prosecute  an  appeal  to  the  circuit  court.  Gruaenmeyer  v. 
City  of  Logansport,  76  Ind.  549 ;  Padgett  v.  8taie,  93  Ind. 
396 ;  State,  ex  rel.y  v.  Board,  etc.,  ante,  p.  30. 

The  final  judgment  of  the  board  of  commissioners  refiis- 
ing  to  purchase  the  appellant's  road  involved  judicial  action, 
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from  which  an  appeal  will  lie,  and  the  only  remedy  to  which 
the  appellant  was  entitled  was  that  of  an  appeal  to  the  circuit 
court.  Oihon  v.  Board,  etc.,  128  Ind.  65;  State,  ex  rel,,  v- 
Board,  etc.,  supra. 

In  our  opinion  the  circuit  court  erred  in  sustaining  the 
motion  of  the  appellees  to  dismiss  the  appeal  in  this  cause. 

Judgment  reversed,  with  directions  to  overrule  the  motion 
of  the  appellees  to  dismiss  the  appeal  in  this  cause,  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Filed  May  17, 1892. 
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Trustee. 

School  Tru8TEB. — Tax  Levy  f<jr  SpteUU,  School  /Vposes. — Btfumii  of  Auditor 
to  Enter  Levy. — Mandamus, — Where  the  trustee  of  a  school  township 
makes  and  files  in  the  auditor's  oflSce  of  the  county  his  annual  tax  leyj 
for  special  school  purposes,  and  the  auditor  refuses  to  make  the  assess- 
ment|  or  to  enter  a  levy  upon  the  duplicatei  a  mandamus  proceeding  to 
compel  him  to  do  so  is  properly  brought  in  the  name  of  the  State  on 
the  relation  of  the  school  trustee.  His  duty  does  not  end  when  he 
makes  and  reports  the  levy  which  the  statute  requires  him  to  make  and 
report,  but  continues  until  he  has  done  what  it  is  reasonable  to  do  to 
recover  the  collection  of  the  special  tax  levied  by  him. 

&AUE.—Peiilion  for  Mandamus. — Interest  of  Tf'ustee  Need  Not  be  Averred, — 
The  petition  in  such  a  case  need  not  specifically  aver  that  the  relator 
has  a  special  interest  in  the  performance  of  the  duty  which  he  asks  the 
court  to  coerce  the  auditor  to  perform.  Where  the  facts  pleaded  show 
the  special  interest,  a  specific  allegation  is  unnecessary. 

Same. — Abuse  of  Diseretion  by, — Betum  to  Writ  of  Mandate, — Insuffieieney  of, — 
An  averment  in  a  paragraph  of  return  to  the  alternative  writ  of  man- 
date that  the  levy  made  by  the  board  of  copnty  commissioners  was 
sufficient  for  special  purposes,  and  that  there  was  no  necessity  for  the 
levy  made  by  the  relator,  adds  no  force  to  .the  return.  The  law  invests 
the  trustee  with  a  discretionary  power  to  determine,  within  the  pre- 
scribed limits,  the  amount  of  the  levy,  and  no  other  officer  or  officers  can 
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exercise  that  power.  An  abuse  of  that  discretion  most  be  shown  before 
the  coorts  will  interfere. 

Same. — Pleading  Custom, — A  paragraph  of  retnm  to  the  alternative  writ 
of  mandate  is  bad  which  alleges  that  the  defendant,  in  refusing  to 
make  the  assessment,  etc.,  was  following  a  custom  which  had  long  pre- 
vailed in  the  auditor's  office.  The  duties  of  the  trustee  and  auditor  are 
prescribed  hj  law,  and  what  the  law  prescribes  custom  can  not  affect 

Same. — Levy  for  SpeeioU  School  Tax. — County  Commistionen  Need  not  Ajh 
prove  — The  trustee  of  a  school  township  is  authorized  by  law  to  levj  a 
special  school  tax  without  the  approval  or  concurrence  of  the  board  of 
county  commissioners.    Section  4467,  B.  S.  1881. 

Public  Officer.  --Refueal  to  Perform  PoeUive  Duty, — If  in  any  case  a  pub- 
lic officer  can  excuse  a  refusal  to  perform  his  positive  duty  because  of 
the  lack  of  time,  he  must  state  specific  facts  clearly  and  fully,  showing 
why  the  duty  can  not  be  performed.  Mere  general  statements  can  not 
supply  the  place  of  facts. 

From  the  Harrison  Circuit  Court. 

B.  P.  Douglass  and  M.  M.  Franks  for  appellant. 
O.  W.  Self,  for  appellee. 

Elliott,  C.  J. — The  relator  avers^  in  his  petition,  that  he 
is  the  trustee  of  Blue  River  school  township  of  Harrison 
county,  Indiana ;  that  on  the  21st  day  of  September,  1891, 
the  appellant  was,  and  since  has  been,  the  auditor  of  Har- 
rison county ;  that  on  the  day  aforesaid  the  relator,  as 
trustee,  made  and  filed  in  the  auditor^s  office  his  annual 
tax  levy  for  special  school  purposes  for  tiie  year  1891 ;  that 
at  the  time  of  making  and  filing  the  levy  he  demanded  of 
the  appellant,  as  such  auditor,  that  he  make  the  proper  as- 
sessment and  charge  the  same  upon  the  duplicate  of  the 
county ;  that  the  levy  so  made  by  the  relator  was  and  is  nec- 
essary to  raise  funds  to  keep  school-houses  and  other  prop- 
erty in  repair^  to  purchase  school  furniture,  apparatus,  fuel 
and  other  necessaries  for  the  use  of  the.  schools  of  the  town- 
ship; that  the  appellant  refused  to  make  the  assessment  or 
to  enter  a  levy  on  the  duplicate. 

There  is  no  substantial  merit  in  the  appellant's  contention 
that  Hopper,  the  trustee,  is  not  a  proper  relator.  This  is 
not  an  action  to  enforce  a  liability  upon  a  contract  in  &vor 
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of  the  township,  nor  to  establish  such  a  liability  against  it, 
but  it  is  a  proceeding  by  an  officer  charged  with  a  specific 
duty  to  enforce  the  performance  by  another  officer  of  a  like 
specific  duty  imposed  upon  him  by  law.  The  decisions  in 
such  cases  as  Vogel  v.  Brown  Tp,,  112  lud.  299,  and  Wright 
Y.  Stockman,  59  Ind.  65,  are  not  of  controlling  influence. 
Nor  is  it  an  action  to  determine  to  whom  the  taxes,  when 
collected,  will  belong,  but  it  is  an  action  by  an  officer 
charged  as  an  officer  with  taking  measures  to  levy  and  col- 
lect a  tax.  This  duty  rests  upon  the  officer,  and  not  upon 
the  public  corporation,  so  that  he  is  entitled  as  such  officer 
to  the  assistance  of  the  court  to  enable  him  to  effectively 
perform  the  duty  enjoined  upon  him  bylaw.  His  duty  does 
not  end  when  he  makes  and  reports  the  levy  which  the  stat- 
ute requires  him  to  make  and  report,  for  it  continues  until 
he  has  done  what  it  is  reasonable  to  do  to  secure  the  ooUec* 
tion  of  the  special  tax  levied  by  him. 

There  is  no  strength  in  the  position  that  the  petition  ia 
bad  because  it  does  not  specifically  aver  that  the  relator  has 
a  special  interest  in  the  performance  of  the  duty  which  he 
asks  the  court  to  coerce  the  auditor  to  perform.  Where  the 
facts  pleaded  show  the  special  interest,  a  specific  allegation  is 
unnecessary.  The  facts  here  averred  show  such  an  interest. 
The  relator  was,  as  we  have  seen,  charged  with  a  special 
duty,  and  in  whatever  directly  concerns  that  duty  he  has  in 
the  strictest  sense  a  special  interest  which  the  courts  will 
heed,  and,heeding,  give  him  due  assistance  to  vindicate  his 
rights. 

The  second  paragraph  of  the  appellant's  return  to  the  al- 
ternative writ  alleges  that  the  relator,  after  making  the  levy, 
reported  it  to  the  board  of  commissioners  for  approval  on 
the  14th  day  of  September,  1891;  that  the  board  did  not 
approve  the  levy  made  by  the  relator,  but,  on  the  contrary, 
determined  upon  and  levied  a  special  school  tax  of  fifteen 
cents  on  the  one  hundred  dollars;  that,  to  quote  the  words 
Vol.  131.— 38 
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of  the  pleader,  ^*  by  a  custom  which  has  prevailed  in  the  aa- 
ditor's  office  ever  since  township  trustees  *  have  been  aathor- 
ized  by  law  to  levy  such  taxes/  '^  the  defendant  at  once  pro- 
ceeded to  formulate  bis  tax  tables  for  the  current  year,  in- 
cluding special  school  taxes  as  concurred  in  and  determined 
upon  by  the  board  of  commissioners ;  that  by  reason  of  the 
changes  made  by  the  act  of  1891  in  the  time  of  making  the 
levies  of  taxes  for  county  and  other  purposes,  the  defendant 
is  greatly  pressed  for  time,  so  that  it  "  is  next  to  impossible 
for  him  to  discharge  his  duties  within  the  time  prescribed/^ 

It  is  evident  that  some  of  the  allegations  of  this  pleading 
must  be  entirely  disregarded.  The  allegation  we  have  quoted 
coDcerning  custom  is  entirely  destitute  of  force  if  it  be  true, 
as  IS  alleged,  that  the  duties  of  the  trustee  and  auditor  are 
prescribed  by  law.  What  the  law  prescribes  custom  can  not 
affect.  If  there  is  a  law  upon  the  subject  it  must  be  obeyed, 
and  there  can  not  be  one  custom,  or  usage,  in  one  connty, 
and  another,  or  others,  in  some  other  county  or  counties. 

The  averments  attempting  to  excuse  the  auditor  from  per- 
forming his  duty  are  clearly  insufficient.  If  in  any  case  a 
public  officer  can  excuse  a  refusal  to  perform  his  positive 
duty  because  of  the  lack  of  time,  he  must  state  specific  facts 
clearly  and  fully  showing  why  the  duty  can  not  be  performed. 
Mere  general  statements  can  not  supply  the  place  of  facts. 

The  only  question  of  substantial  merit  which  the  pleading 
nnder  immediate  mention  presents  is  as  to  the  authority  of  a 
township  trustee  to  levy  a  special  school  tax  without  the  ap- 
proval or  concurrence  of  the  board  of  county  commissioners. 
If  the  concurrence  of  tire  board  is  required  the  return  is 
sufficient,  otherwise  it  is  bad.  If  the  law  authorizes  the  levy 
of  the  special  tax  without  any  action  by  the  board,  the  au- 
ditor and  the  members  of  the  board  were  bound  to  know  and 
obey  the  law. 

It  is  important  to  bear  in  mind  that  the  tax  which  the 
trustee  seeks  to  compel  the  auditor  to  place  upon  the  tax 
duplicate  for  collection  is  a  special  school  tax.     This  is  im* 
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portant  for  the  reason  that  the  statute  makes  a  distinction 
between  special  school  taxes  and  other  township  taxes.  The 
statutory  provision  respecting  the  levy  of  township  taxes 
for  general  purjKises  does  require  the  concurrence  of  the 
board  of  commissioners.  Section  5995,  R.  S.  1881.  As 
this  provision  expressly  mentions  one  class  of  taxes,  the  im- 
plication is  that  other  classes  are  excluded.  This  would  be 
the  general  rule  even  if  there  were  no  provision  expressly 
naming  another  class  of  taxes  and  declaring  how  taxes  of 
that  class  shall  be  levied,  and  it  is  all  the  stronger  where,  as 
here,  there  is  another  statutory  provision  expressly  declar- 
ing how  the  taxes  of  the  excluded  class  shall  be  levied.  The 
statutory  provision  to  which  we  have  just  referred  reads 
thus:  '^The  trustees  of  the  several  townships,  towns,  and 
cities  shall  have  the  power  to  levy  a  special  tax,  in  their 
respective  townships,  towns,  or  cities,  for  the  construction, 
renting,  or  repairing  of  school-houses,  for  providing  furni- 
ture, school  apparatus,  and  fuel  therefor;  and  for  the  pay- 
ment of  other  necessary  expenses  o'f  the  school,  except  tui- 
tion, but  no  tax  shall  exceed  the  sum  of  fifty  cents  on  each 
one  hundred  dollars  worth  of  taxable  property,  and  one  dol- 
lar on  each  poll,  in  any  one  year,  and  the  income  from  said 
tax  shall  be  denominated  the  special  school  revenue.'^  Section 
4467,  R.  S.  1881.  The  language  employed  in  the  statute  is 
neither  ambiguous  nor  obscure,  so  that  we  need  not  look 
beyond  it  to  ascertain  the  meaning  of  the  Legislature.  That 
meaning,  as  the  words  used  clearly  express  it,  is  that  the  offi- 
cers of  the  school  corporation  shall  make  the  levy  for  the 
special  school  revenue.  There  is  a  plain  reason  why  this 
should  be  so.  The  city,  town  and  township  officers  are 
classed  together  (the  statute  applies  to  all  such  officers),  and 
it  would,  as  is  readily  conceivable,  be  unwise  to  vest  officers 
elected  by  a  county  with  control  over  the  affiiirs  of  a  city  or 
town,  for  cities  and  towns,  as  well  as  townships,  are  essen- 
tially different  political  organizations.  County  commission- 
ers, as  we  all  know,  are  chosen  to  conduct  county  affairs,  and 
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not  such  purely  local  matters  as  town,  township  or  city 
schools.  If  we  look,  as  it  is  of  course  proper  to  do,  to  other 
provisions  of  the  statute  concerning  schools  we  sliall  find 
abundant  evidences  of  the  intention  of  the  Legislature  to  vest 
the  control  of  local  schools  in  local  city,  town  or  township 
officers.  It  is  not  reasonable,  under  such  a  system  as  ours, 
that  county  officers  should  have  control  of  local  schools,  and 
in  the  absence  of  an  express  statute  clearly  giving  them  such 
control  there  can  be  no  inference  that  county  officers  can  con- 
trol  or  govern  them  or  their  special  revenues,  but  we  are 
not  left  to  inference  for  the  positive  law  very  plainly  places 
the  power  in  the  hands  of  the  local  school  officers.  There 
was,  therefore,  no  error  in  sustaining  the  demurrer  to  the 
second  paragraph  of  the  return. 

The  third  paragraph  of  the  appellant's  return  contains 
substantially  the  same  allegations  as  the  second,,  but  it  also 
contains  the  additional  allegation  that  the  levy  made  by  the 
board  of  commissioners  is  sufficient  for  special  purposes,  and 
that  there  was  no  necessity  for  the  levy  made  by  the  relator. 
This  allegation  adds  no  force  to  the  return.  The  law  in- 
vests the  trustee  with  a  discretionary  power  to  determine, 
within  the  prescribed  limits,  the  amount  of  the  levy,  and  no 
other  officer  or  officers  can  exercise  that  power.  It  is  well 
settled  that  where  an  officer  is  invested  with  a  discretion  its 
exercise  can  not  be  controlled  nor  the  authority  taken  from 
him.  Weaver  v.  Templin,  113  Ind.  298,  and  cases  cited. 
See  authorities  cited  in  Elliott  Roads  and  Streets,  p.  276, 
note  2,  p.  297,  note  2 ;  (Xty  of  Fort  Wayne  v.  Cbdy,  43  Ind. 
197;  Darns  v.  Mayovydo.,  1  Duer,  451.  It  is  undoubtedly 
true  that  the  courts  may  prevent  injustice  resulting  from  an 
abuse  of  discretion,  but  no  such  case  is  before  us. 

Judgment  affirmed. 

FUed  May  21, 1892. 


Y         "  ■' 
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No.  16,879. 

Eeadle^  Administrator,  v.  Siddens. 

Appellate  Court. — Jturisdielion  <^. — Aelwd  Amount  in  Ooniroveny  DeUir^ 
minea. — In  a  snit  for  the  recovery  of  money  only,  when  an  examination 
and  comparison  of  the  several  paragraphs  of  complaint  make  it  appai^ 
ent  that  the  cause  of  action  stated  or  attempted  to  be  stated  in  each 
grows  out  of  the  same  transaction,  and  that  the  actual  amount  in  con- 
troversy la  three  hundred  dollars  instead  of  twelve  hundred  dollars, 
the  j[>nma/acie  amount  in  controversy,  the  jurisdiction  of  the  cause  is  in 
the  Appellate  Court. 

From  the  Benton  Circuit  Court. 

A.  Rice  and  IF.  8,  Potter,  for  appellant. 

Jf.  H»  Walker  and  G,  H,  Gray,  for  appellee. 

McBride,  J. — The  only  question  presented  by  the  record 
in  this  case  arises  on  a  ruling  of  the  court  below^  sustaining 
a  demurrer  to  the  complaint.  The  consideration  of  this 
question,  however,  raises  a  preliminary  question  of  jurisdic* 
tion,  and  requires  us  to  determine  whetiier  this  court  or  the 
Appellate  Court  has  jurisdiction  of  the  appeal. 

The  suit  is  for  the  recovery  of  money  only.  The  com- 
plaint is  in  four  paragraphs.  The  demand  in  each  para- 
graph is  for  $300. ' 

Prima  facie,  the  amount  in  controversy  is  $1,200.  This 
would  place  the  jurisdiction  in  this  court.  The  amount  in 
controversy,  however,  must  be  determined  from  the  entire 
record,  and  from  the  material  parts  of  the  pleadings,  and  not 
from  the  formal  demand  for  judgment.  Ex  parte  Sweeney, 
126  Ind.  583-588,  and  cases  cited ;  Elliott's  Appellate  Pro- 
cedure, section  56.  An  examination  and  comparison  of  the 
several  paragraphs  of  complaint  make  it  apparent  that  the 
cause  of  action  stated,  or  attempted  to  be  stated,  in  each 
grows  out  of  the  same  transaction,  and  is  substantially  the 
same  in  all.  The  actual  amount  in  controversy,  therefore,  is 
only  $300.     The  jurisdiction  of  the  cause  is  in  the  Appel- 
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late  Court,  and  the  clerk  is  directed  to  transfer  it  to  the 
docket  of  that  court. 
FUed  May  17, 1892. 


^»* 


No.  16,415. 

LuzADDEB  V.  The  State,  fob  Use  of  Rhine,  Com- 

HI88IONEB  OF   DRAINAGE. 

Dbainaqb. — Defeetioe  Detervplvm  cf  Lamd. — ComdUm  cf, — Where  the  com- 
plaint clearly  shows  the  land  intended  to  be  benefited,  and  that  the 
defective  description  of  the  land  was  caused  by  the  mistake  of  the  drain- 
age commissioner,  the  description  may  be  corrected  and  the  assessment 
enforced  against  the  land  intended. 

From  the  Blackford  Circuit  Court. 

R.  8,  Oregoryj  A,  C  Silverburg  and  •/".  N,  TempleVf  for 
appellant. 

W.  H.  Carroll,  O.  D.  Dean,  B.  G,  Shinn  and  E.  Pierce, 

for  appellee. 

Elliott,  C.  J. — The  only  question  in  this  case  not  settled 
by  the  decisions  in  the  cases  of  Ra^eer  v.  Stale,  etc,,  ante,  p. 
393,  and  Oarry  v.  State,  etc,,  ante,  p.  439,  is  that  which 
arises  upon  the  contention  of  the  appellant's  counsel  that  the 
description  of  the  land  assessed  is  so  defective  as  to  make  the 
assessment  ineffective. 

The  description  is  so  radically  defective  that  the  assess- 
ment can  not  be  enforced  unless  corrected.  A  valid  descrip- 
tion is  essential  to  the  validity  of  an  assessment.  Zigler  v. 
Mengea,  121  Ind.  99;  Ro88  v.  State,  etc.,  119  Ind.  90.  This 
is  conceded  by  the  appellee's  counsel,  but  it  is  insisted  that,  as 
the  complaint  shows  that  the  defect  was  caused  by  the  mis- 
take of  the  drainage  commissioner  it  may  be  corrected,  the 
description  reformed,  and  the  assessment  enforced  against  the 
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land  intended.  This  position  is  sustained  by  the  case  of  State, 
e^  rd.y  V.  Smiihy  124  Ind.  302.  See,  also,  Craven  v.  £ui- 
terfield,  80  Ind.  503.  We  think  that  the  complaint  so  clearly 
shows  the  land  intended  to  be  benefited,  and  shows  the  mis- 
take in  describing  it,  that  the  relator  was  entitled  to  have  the 

mistake  corrected. 
Judgment  affirmed. 

Filed  May  19,  1892. 


No.  15,267. 

The  Gbeenfield  Gas  Company  v.  The  People's  Oas 

Company  et  al« 

From  the  Hancock  Circuit  Court. 

D.  S,  Ooodingf  for  appellant. 

J.  A,  NeWf  C.  Q,  OffuU  and  B.  A.  Black,  for  appellee. 

Coffey,  J. — The  only  question  discussed  by  counsel  for  the  appellant 
in  this  case  relates  to  the  right  of  the  appellees  to  explode  nitro -glycerine 
in  their  gas  well  for  the  purpose  of  increasing  the  flow  of  gas.  The  qoes- 
tion  presented  is  the  same  as  that  which  arose  on  the  first  cause  alleged 
for  an  injunction  in  the  case  of  Peoples  Gas  Co.  y.  Tyner,  ante,  p.  277, 
and  upon  the  authority  of  that  case  the  judgment  in  this  easels  amrmed. 

FUed  April  30, 1892. 

No.  16,546. 

Allen  v.  The  State. 

From  the  Vigo  Circuit  Court. 

W,  P.  Fiahbaek,  W.  A,  Kappea,  —  Mack,  —  Henry,  J.  E.  Kety  and  J.  D. 
PU^,  for  appellant. 

A.  O.  SmUhj  Attorney  General,  for  the  State. 

Olds,  J. — ^This  is  a  prosecution  against  the  appellant  in  which  he  is 
charged  with  contempt  of  court.  The  facts  in  this  case  are  substantially 
the  same  as  those  in  the  case  of  FiMack  v.  StaUf  ante,  p.  304.  The  charge 
is  the  publication  of  the  same  newspaper  articles  upon  which  the  charge  of 
contempt  is  based  in  that  case,  and  upon  the  authority  of  that  case  this 
case  is  reversed,  with  instruction  to  grant  a  new  trial^  and  proceed  in  ac- 
cordance with  the  law  as  stated  in  said  cause  of  Fishback  ▼.  ^aie,  supra, 
and  discharge  the  appellant. 

FUed  April  22,  1892. 
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No.  10,406. 

OiLCHBiBT  V.  The  State,  fob  Use  of  Rhine,  Dbainagb 

COMMISSIONEB. 

From  the  Blackford  Circuit  Court. 

B.  8.  Qregory^  A.  C,  Sikerbwrg  and  J.  N,  Temjpler^  for  appellant 

By  the  Court. — The  qaestions  in  this  case  are  the  same  as  those  de- 
cided in  the  case  of  Baoer  v.  SUjU^  etc,  ante,  p.  393,  and  Owrry  v.  SuUt, 
€te.y  anUf  p.  439,  and  apon  the  authority  of  those  cases  the  judgment  is  si* 
firmed. 

Filed  April  30, 1892. 


15,583.  Ewingv.  Cones  etal.;  15,584.  Ewing  «.  Wade  et  al.;  15,585.  Ew- 
ingv. Carrot  al.;  15,586.  Ewing  v.  Boggs  et  al. ;  152687.  Ewing  «.  Parke 
et  al.;  15,588.  Ewing  v.  Williamson  et  al. ;  15,589.  Ewing  v.  Lumaree. 

Bt  the  Coubt. — The  judgment  in  each  of  the  ahove  named  cases  is 
reversed  upon  the  authority  of  Ewing  ▼.  Luiz,  aiUe^  p.  361,  and  the  cases 
therein  cited. 

Filed  AprU  23, 1892. 


No.  16,406.  Buckles  v.  State,  etc.;  No.  16,407.  Crumley  v.  State,  etC4 
No.  16,408.  Constant  v.  State,  etc.;  No.  16,410.  Fulkerson  v.  State,  etc; 
No.  16,411.  Johnson  v.  State,  etc. ;  No.  16,412.  Brown  i*.  State,  etc ;  No. 
16,413.  Eitzmiller  V.  State,  etc. ;  No.  16414.  Lock  v.  State,  etc ;  No.  16,416. 
McKay  v.  State, etc. ;  No.  16,417.  Inman  v.  State,  etc. ;  No.  16,418.  Inman 
V.  State,  etc. ;  No.  16,419.  Edwards  v.  State,  etc. ;  No.  16,420.  Barnes  sl 
State,  etc. ;  No.  16,421.  Martin  v.  State,  etc. ;  No.  16,422.  Wayman  v. 
SUte,  etc. ;  No.  16,423.  Thomhurg  v.  State,  etc. ;  No.  16,424.  Fishback  «. 
State,  etc. ;  No.  16,425.  Wilson  v.  State,  etc. ;  No.  16,426.  Caldwell  «. 
State,  etc. ;  No.  16,427.  Inraan  v.  State,  etc. ;  No.  16,428.  Stafibrd  v.  SUte, 
etc. ;  No.  16,429.  Holcraf  t  v.  State,  etc. ;  No.  16,430.  Stewart  v.  State,  etc 

By  the  Court. — The  judgment  in  each  of  the  above  entitled  cases  is 
affirmed  upon  the  authority  of  Baotr  ▼.  SUOe,  dc,  anU,  p.  393. 

Filed  April  30, 1892. 
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ABATEMENT. 

Death  (^  Morigagor.'^Ccfniinuing  Action  Against  Adminutrator.'^ln  a  sQit  to 
foreclose  a  mortgage,  if  the  mortgagor  dies,  the  action  does  not  abate, 
bnt  his  administrator  may  be  brought  in  by  supplemental  complaint, 
and  the  action  continued  against  the  mortgagor's  estate.  Sections 
271,  2310,  B.  8. 1881.  MoUand  v.  Holland,  196 

ABORTION. 

See  Criminal  Law,  4. 

ACTION. 

MKght  cf  Ben^iciary  to  Stie  on  QnUraet  to  wkieh  he  is  not  a  l^irty.— The  bene- 
ficiary of  a  contract  may  maintain  an  action  thereon  in  his  own  name^ 
although  he  is  not  a  party  thereto.  Stevens  V.  Flannagan,  ISB 

ADMINISTRATOR'S  SALE. 

1.  Voidable. — Five  Tears*  Statute  of  Limitations. — A  party  to  a  voidable 
sale  of  land  by  an  administrator  is  barred  by  the  five  years'  statute 
of  limitations.  Palmerton  v.  Hoop,  SS 

2.  Same, — EstoppeL — Htir  Beeeiving  I^roceeds  t^  Voidable  Sale. — An  heir  of 
the  decedent  who  receives  and  retains  a  part  of  the  proceeds  of  an  ad- 
ministrator's sale  which  is  voidable  by  reason  of  some  defect  in  the 
proceedings,  is  estopped  to  contest  the  validity  of  such  sale.  lb, 

S.  Same. — Death  of  Heir  After  Notice  and  Before  Sale. — No  Second  Notice, — 
Effect  on  Sale. — If  an  heir  of  the  decedent  die  after  notice  given  him 
oi  the  commencement  by  the  administrator  of  proceedings  to  sell  real 
estate  to  pay  debts  of  the  estate,  and  a  sale  thereafter  takes  place 
without  any  further  notice  (or  any  suggestion  of  the  death  of  such 
heir),  and  is  affirmed,  such  sale  b  valid,  and  the  heirs  of  such  heir 
can  not  attack  its  validity.  Ib» 

4.  Same. — Fraud. — Death  of  Heir, — Failure  to  Give  Second  Notice. — A.  died 
and  left  five  heirs.  B.,  one  of  the  heirs,  took  out  letters  of  adminis- 
tration, procured  an  order  to  sell  lands  to  pay  debts,  but  died  before 
sale.  C.  was  appointed  administrator  de  bonis  nan,  and  secretly  sold 
the  land  to  D.  at  its  appraised  value,  but  for  less  than  half  that  £. 
offered  for  it,  with  the  fraudulent  design  of  putting  the  title  to  the 
land  in  the  latter,  and  of  cheating  the  heirs  oi  A.  and  B.  The  heirs 
of  B.  were  not  made  parties  to  the  proceedings  to  sell,  and  had  no 
notice  thereof,  and  were  minors.  The  sale  was  affirmed. 
Btid,  that  the  sale  was  not  void  nor  subject  to  collateral  attack.  Bk 

ADMISSIONS  AND  DECLARATIONS. 
See  Ebiofpsl,  2 ;  Fraud,  6 ;  Life  Ihsurah ce^  S. 

AGENT. 
See  LiFB  Ihsuranoi^  1. 

AMENDMENT  OF  PLEADING. 
See  Parhbb,  2 ;  PiiSADmo,  Ifi. 
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ANSWERS  TO  INTERROGATOBIEa 
See  Vbbdict,  1. 

APPEAL. 

See  CoTTNTY  Commissioners,  6 ;  Gravel  Road,  1,  5,  7,  8. 

1.  Notice  to  Oo'Partiea, — Supreme  Court  will  Relieve  Againet  Mitt^he. — Where 
appellant's  failure  to  give  notice  of  the  appeal  to  his  co-party  is  due 
to  accident  or  mistake,  the  appeal  will  not  be  dismissed,  but  an  ofK 
portunity  will  be  given  to  the  appellant  to  correct  his  error. 

HulU  ▼.  Martin^  1 

%  Dismisaal  of, — Supreme  Court. — Omitgion  of  Names  of  Certain  D^endania 
in  Docket-Entry, — An  appeal  will  not  be  dismissed  because  the  names 
of  certain  persons  appear  among  the  appellants  who  were  not  parties 
to  the  judgment,  the  persons  referred  to  being  parties  to  the  action, 
and  the  judgment  for  costs  being  rendered  against  the  defendants 
generally,  without  setting  out  their  names.  The  clerk,  in  giving  the 
title  of  the  cause  in  the  docket-entry  preceding  the  trial,  seems  to 
have  omitted  their  names,  but  this  was  a  mere  clerical  misprision, 
which  could  not  work  a  discontinuance  of  the  cause  as  to  them, 
or  shield  them  from  the  judgment,  which  appears  from  the  whole 
record  to  have  been  rendered  against  them  and  the  other  defendants. 
*  Hendry  v.  CrandcUl,  JfX 

Z.  Proceedings  Supplemental  to  Execution. — Separate  TVials. — Partiee  on  Ajh 
peal. — Where  several  persons  are  made  parties  to  a  proceeding  sup- 
plemental to  an  execution,  there  is  no  right  to  separate  trials;  and 
if.  a  joint  judgment  is  rendered  against  the  defenaants,  the  one  ap- 
pealing must  make  the  remainder  parties  to  the  appeal. 

HaU  ▼.  MxUer,  80 

4.  In  Term. — Bond. — The  filing  of  a  bond  is  an  essential  step  in  perfect- 
ing a  term  appeal,  and  where  a  bond  is  not  filed  within  the  time  lim- 
ited by  the  order  granting  the  appeal  the  appeal  must  be  on  notice. 

Sweeney  f  Ex  parte,  81 

5«  Foredoture  of  Mortgage. — Adminietraior  a  P^rty, — In  an  action  to  fore- 
close a  mortgage,  where  the  mortgagor  dies  pending  the  action  and 
his  administrator  is  made  a  party  defendant,  an  appeal  therefrom  is 
taken  under  the  civil  code,  and  not  under  the  decedent's  act. 

Holland  v.  HoOand^  196 
APPEAL  BOND. 

See  Damages,  1. 

APPEARANCE. 
See  Parties,  2. 

APPELLATE  COURT. 

Juriadietion  of.-^'Aetual  Amount  in  CorUroversy  Determines.— In  a  snit  for  the 
recovery  of  money  only,  when  an  examination  and  comparison  of  the 
several  paragraphs  of  complaint  make  it  apparent- that  the  cause  of 
action  stated  or  attempted  to  be  stated  in  each  grows  out  of  the  same 
transaction,  and  that  the  actual  amount  in  controyersy  is  three  hun- 
dred dollars  instead  of  twelve  hnndred  dollars,  the  prima  faeie  amount 
in  controversy,  the  jurisdiction  of  the  cause  is  in  the  Appellate  Court 

Lmadder  ▼.  Siaie,  698 

ARREST  OF  JUDGMENT. 
See  Judgment,  5. 

ASSESSMENT. 
See  Dbainagb;  Lien,  2;  Municipai.  Corporatignb,  11  to  13. 
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ASSETS. 
See  NATiONAii  Baitkb. 

ASSIGNMENT  OF  ERRORa 

See  Practice,  37,  40. 

BANKRUPTCY. 

Fottdxxurt  ofMofigagt  on  Lamda  of  Estate  Pending  Bankruptcy  JVoeeedin^s. — I! 
suit  be  brought  against  a  bankrupt,  pending  his  proceedings  in  bank- 
ruptcj,  to  foreclose  a  mortgage  upon  land  which  he  has  assigned  to 
his  assignee  in  bankruptcy,  and  the  assignee  represents  to  the  United 
States  Court,  in  which  the  proceedings  in  bankruptcy  are  pending, 
that  the  lands  ought  to  be  abandoned  because  of  no  value  to  the  es- 
tate in  bankruptcy,  and  the  court  so  orders,  the  foreclosure  will  be 
binding  upon  all  who  are  parties  to  it  MiUer  v.  Hardy,  IS 

BILL  OF  EXCEPTIONS. 

• 

See  Change  of  Venue,  5;  New  Trial,  1;  Practice,  34. 

1.  Time  of  PreieiUation  Controls. — The  time  of  the  presentation  of  the  bill 
*  of  exceptions  to  the  judge,  if  shown  in  the  body  of  the  indictment, 

controls,  and  not  the  date  of  filing  in  the  clerk's  office. 

McCoy  V.  Able,  417 

2.  Same, — Inweaving  Stenographer, — A  stenographer  need  not  be  sworn 
where  the  court  accepts  and  adopts  liis  report  of  the  evidence.        26. 

8.  Same, — Judicial  Act,— Delegating. — The  settlement  and  granting  of  a 
bill  of  exceptions  is  a  judicial  act  which  can  not  be  delegated.       i6. 

4.  Same, — It  is  immaterial  who  takes  down  and  writes  out  the  evidence 
if  the  trial  judge  sanctions  and  accepts  the  statement  thereof  and 
adopts  it  as  his  own  judicial  act.  16. 

5.  Same. — Long- Hand  Manuaeript. — Incorporation  in  Bill  of  Exceptions  Nee- 
essaiy. — The  stenographer's  report  of  the  eyidence  can  not  be  made 
part  of  the  bill  of  exceptions  in  any  other  mode  than  by  incorporation 
in  the  bill.  lb. 

6.  Same. — Certifying  up  Bill  of  Exceptions  Containing  Long-Hand  Mant^ 
script, — ^The  better  practice  on  appeal  to  the  Supreme  Court  is  for  the 
clerk  of  the  lower  court  to  certify  up  the  original  bill  of  exceptions 
containing  the  long-hand  manuscript,  and  not  a  copy  of  such  bill.  lb. 

7;  Same. — Cop/yvng  Bill  of  Ezceptions. —  What  Must  be, — All  bills  of  excep- 
tions, except  those  containing  the  long-hand  manuscript  of  the  evi- 
dence, must  be  copied  by  the  clerk.  lb. 

8.  Same. —  What  May  not  be  Inserted  in  Long- Hand  Manuscript, — Copying, — 
If  anything  else  than  the  report  of  the  evidence  and  the  matters  di- 
rectly and  properly  pertaining  thereto  is  incorporated  in  the  Iqng- 
hand  manuscript  notes  of  the  evidence,  the  clerk  must  copy  such 
manuscript  and  bill  of  exceptions,  and  can  not  certify  the  original 
up  to  the  Supreme  Court.  lb. 

D.  Verity, —  When  Imports. — Object, — A  bill  of  exceptions  imports  absolute 
verity  only  for  the  purpose  of  an  appeal  of  the  cause  in  which  it  was 
filed,  and  is  made  for  no  other  purpose.  Fisher  v.  Fisher,  46B 

BONA  FIDE  PURCHASER. 
See  Married  Woman,  1 ;  Real  Estate,  1,  3. 

BOND. 

See  Appeal,  4 ;  Costs,  2.   . 

BOUNDARIES. 

See  Survey. 
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BREACH  OF  OONTBACT. 
See  Common  Carbtkb,  1. 

BRIDGES. 
See  County,  1. 

1.  Neglect  in  Congtmeting  or  Bepairing. — County  LiahU, — A  oonntj  is  liable 
for  a  failure  to  exercise  reasonable  care  in  the  construction  of  its 
bridges,  or  to  exercise  reasonable  care  in  keeping  tbem  in  repair. 

Board,  etc^  ▼.  Chipps,  56 

2.  Same. — CourUiea  not  Innwert. — AnticipaHng  New  or^  Unudual  Uu  of. — 
Counties  are  not  insurers  of  the  safety  of  their  bridges,  nor  are  thej 
bound,  when  constructing  tbem,  to  anticipate  uses  not  then  known, 
and  necessities  which  are  not  within  ordinary  experience.  Jb. 

3.  Same. — Repairing.— Sufficienqf  of. — In  repairing  bridges  counties  have 
performed  their  wholelegal  duty  when  they  have  put  them  in  as  good 
.a  condition  of  strength  and  soundness  as  v^ill  make  them  as  secure  as 
new  bridges  of  the  same  kind  and  plan.  lb, 

4.  Same. — Latent  De/eefs. — In  the  construction  of  a  bridge  a  county  is  not 
liable  for  latent  defects,  which  could  not  have  been  discovered  by  the 
use  of  reasonable  diligence  iu  the  material  used ;  and  it  is  only  bound 
to  use  ordinary  or  reasonable  care  to  make  the  structure  safe  for  the 
uses  for  which  it  was  intended.  lb. 

5.  Same. — Enmhying  Suitable  Person  to  Examine  and  Bepair. — Counfg  not 
Liable  for  Hie  Error. — If  a  county  employ  a  competent  person  to  ex- 
amine and  repair  a  bridge,  and  he  makes  the  examination  and  re- 
pairs it,  and  reports  that  it  is  sufficient,  the  county  is  not  liable  if 
his  judgment  as  to  the  sufficiency  of  the  bridge  was  erroneous.       lb, 

6.  Same. — Ordinary  Use  of  Bridge. — PlaifiUiff  Muet  Show  He  wu  to  Vang. — 
In  order  to  recover  damages  caused  by  a  bridse  breaking  down,  the 
plaintiff  must  show  that  at  the  time  of  the  accident  he  was  using  the 
bridge  in  the  ordinary  and  usual  manner  in  which  that  bridge  was, 
had  been,  and  was  intended  to  be  used ;  and  if  he  was  not  travelling 
in  the  usual  and  ordinary  way  in  that  vicinity  he  can  not  recover.  i£ 

7.  Same. — Extraordinaiy  Use. — One  who  «U8es  a  bridge  in  an  unusual  man- 
ner or  subjects  it  to  an  unusual  or  extraordinary  load  or  strain,  and 
is  thereby  injured,  can  not  recover  damages  for  such  injury.  lb. 

8.  Same. — Proof  of  Uae  of  Bridges  for  Traction  Engine. — In  an  action  for 
an  injury  caused  by  a  county  bridge  breaking  down  by  reason  of 
running  a  heavy  traction  engine  upon  it,  it  is  error  to  allow  the 
plaintiff  to  prove  that  traction  engines  had  passed  over  other  high- 
ways and  bridges  in  the  county,  if  the  bridge  broken  down  had  been 
constructed  several  years  before  traction  engines  were  known  or 
used.  lb. 

BURDEN  OF  PROOF. 

See  Damages,  3 ;  Will,  2. 

CASEa 
Pennsylvania  Co.  v.  Whitlock,  99  Ind.  16,  disapproved. 

Chicago,  etc.,  R.  R.  Co.  v.  WiUiatM,  SO 
Chicago,  etc.,  B.  W.  Co.  v.  Hedges,  118  Ind.  5,  distinguished. 

Toledo,  etc.,  R.  R.  Co.  v.  Adams,  S8 

Nietert  v.  Trentman,  104  Ind.  390;  Dobbins  v.  McNamara,  113  Ind.  54, 
and  Cavanaugh  v.  Smith,  distinguished.  CuUy  y.  Shirk,  76 

Balfe  V.  Johnson,  40  Ind.  236,  and  Clements  v.  Lee,  114  Ind.  397,  distin- 
guished. Reeves  y.  ChrcUendick^  107 
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City  of  North  Vernon  v.  Voegler,  103  Ind.  314,  distinguished. 

Paloka  Tp,  v.  Hopkins,  149 

Speer  v.  Speer,  7  Ind.  178,  and  Thompson  v.  Thompson,  9  Ind.  323,  dis- 
tinguished. Korrady  v.  Lake  Shore,  etc.,  R,  W.  Co,,  fSGl 

Martin  «.  Martin,  118  Ind.  227,  distinguished. 

Puterbaugh  v.  Puterhav^h,  iS88 

Board,  etc.,  v,  Barnes,  123  Ind.  403,  and  Board,  etc.,  v.  Johnson,  127  Ind. 
238,  distinguished.  Board,  etc.,  ▼.  MitcheU,  S70 

Alvis  v.  Whitney,  43  Ind.  83,  distinguished. 

Lake  Shore,  etc.,  R,  W.  Co.  ▼.  Smith,  611 

CERTIFICATE. 
See  Elections,  2. 

CHANGE  OF  VENUE. 

1.  Change  cf, — Seiiing  Aside  Judgment. — Where  a  suit  was  b^un  in  the 
Howard  Circuit  Court,  and  on  application  of  the  appellants  was  sent 
to  the  Clinton  Circuit  Court,  and  from  that  court,  on  appellee's  appli- 
cation, was  sent  to  the  Grant  Circuit  Court,  and  after  remaining  there 
for  nearly  three  months,  the  latter  court,  on  its  own  motion,  ordered 
the  case  back  to  the  Clinton  Circuit  Court,  a  judgment  rendered  in  the 
Clinton  Circuit  Court  against  the  appellants  should  be  set  aside,  the 
affidavit  in  support  of  the  motion  to  set  the  judgment  aside  showing 
that  the  appellants  had  no  knowledge  until  long  after  the  judgment 

■    had  been  rendered  that  the* cause  had  been  transferred  to  the  Clinton 

Circuit  Court,  and  that  they  had  a  meritorious  defence. 
'  Coleman  v.  Floyd,  S30 

2.  Same, — Tranter  to  Another  County. —  Validity  cf  Tramfer. —  When  Ptirty 
Ckm  Not  CoTUest. — Where  a  party  obtains  a  change  of  venue  from  the 
county,  and  is  instrumental  in  carrying  the  case  to  another  county, 
he  can  not  successfully  assert  that  the  case  was  not  properly  in  the 
circuit  court  of  the  latter  county,  unless  he  can  make  it  appear  that 
there  was  no  jurisdiction  over  the  subject  resident  in  that  tribunal.  lb, 

8.  Same. — Oeneral  JurMietion. — How  Cause  Can  be  Transferred. — Where  a 
court  has  general  jurisdiction  of  the  subject  and  the  person,  a  cause 
can  only  pass  from  that  court  by  a  judgment.  It  can  not  be  arbi- 
trarily transferred  to  another  tribunal.  For  a  discussion  of  the  dis- 
tinction between  jurisdiction  of  a  person  and  jurisdiction  of  a  partic- 
ular case,  see  opinion.  lb. 

4.  Same.-^FaUure  to  Send  Cause  to  Adjoining  Oireuii. — Jurisdiction. — From 
the  mere  fact  that  on  change  of  venue  the  case  is  not  sent  to  an  ad- 
joining circuit  as  required  by  section  413,  B.  S.  1881,  it  does  not 
loUow  that  the  circuit  court  to  which  it  is  sent  has  no  jurisdiction. 
It  can  not  arbitrarily  send  the  case  back  after  having  assumed  juris- 
diction, lb, 

6.  Change  of. — Ruling  Upon  Appliealion  for. — Bill  of  Exceptions. — No  ques- 
tion is  presented  upon  the  ruling  of  the  court  denying  a  change  of 
venue  when  there  is  no  bill  of  exceptions  in  the  record  containing 
the  affidavits,  rulings  or  exceptions.  Holland  v.  StaU,  668 

CHATTEL  MORTGAGE. 

Given  to  Save  Surety  on  Note  Harmless. — Right  of  Payee  ofNote  to  Foreclose. — 
Trustee. —  Who  May  Plead. — Disability  of  Married  Wtmum. — The  owner 
of  personal  property  mortgaged  it  to  his  wife  the  consideration  being 
that  she  had  become  liable  to  pay  certain  notes  executed  by  him ;  and 
it  contained  a  condition  that  if  he  should  pay  the  notes  and  hold  her 
"  harmless  and  exempt  from  paying  the  same,  or  any  part  thereof, 
then ''  the  mortgage  to  be  void,  otherwise  to  remain  in  force. 
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* 

Heldf  that  the  lien  of  the  mortgage  attached  to  the  property  in  the  nature 
of  a  trust,  so  remained  until  the  notes  were  paid,  and  that  the  payee 
or  owner  of  the  notes  could  maintain  an  action  to  foreclose  the  mort- 
gage. 

Mdd,  also,  that  her  coverture  could  not  be  set  up  as  a  defence  by  those 
claiming  a  lien  on  said  property  which  was  subsequent  to  the  lien  of 
the  mortgage,  on  the  ground  that  there  was  no  consideration  for  her 
assuming  the  payment  of  the  notes  for  the  reason  that  a  married  wo- 
man could  not  become  surety. 

BeltL  further,  that  a  contract  of  suretyship  by  a  married  woman  can  only 
be  avoided  by  her  or  by  those  in  privity  ol  blood  with  or  in  repie- 
sentation  of  her.  Plaut  v.  Storey,  46 

GOLLATEBAL  ATTACK. 

See  CotJirtT  Gommi88ioksb8,  5;   Damages,  5;    Injunction,  1;  Judg- 
ment, 4. 

COMMON  CARRIER 

1.  Ominui  to  Famizk  Suilable  Oan, — LiahUityfor  Breach  qf.-'^Sufieienaf  €f 
Complaint. — Measure  of  Damages. — Demurrer. — In  an  action  by  a  quarry 
company  against  a  railway  company  for  damages  for  breach  of  con- 
tract to  furnish  the  quarry  company  with  8tron((  and  amply  sufficient 
and  properly  inspected  cars  for  the  transportation  of  the  product  of 
the  quarry,  the  complaint  alleged  that  the  railway  company  had  in 
its  service  a  car  inspector,  whose  duty  it  was  to  inspect  the  cars  that 
were  to  be  furnished  the  appellant ;  that  a  defective  car  was  delivered 
to  the  plaintiff  by  the  railway  company ;  that  its  defective  condition 
might  have  been  discovered  by  the  railway  company  on  proper  m- 
spection,  but  that  it  carelessly  and  n(>gligently  failed  to  inspect  the 
car,  and  knowingly  delivered  it  to  the  plaintiff  without  inspection - 
that  the  plaintiff,  relying  upon  the  fact  that  the  railway  company  had 
performed  its  duty  to  inspect,  received  from  it  said  car,  belie\lng  it 
to  be  safe  and  secure,  the  defect  being  hidden  and  unknown  to  the 
plaintiff;  that  the  car,  by  reason  of  its  defective  coodition  and  with- 
out any  default  on  the  partof  the  plaintiff,  broke  loose  and  ran  down 
a  grade,  killing  one  of  the  plaintiff's  employees. 

Heldf  that  the  complaint  stated  a  good  cause  of  action  against  the  rail- 
way company  for  breach  of  duty. 

Held,  also,  that  as  it  can  not  be  said  that  merely  nominal  damages  are  re- 
coverable, the  judgment  sustaining  tlie  demurrer  to  the  complaint 
must  be  reversed.  Hoosier  Storu  Co,  v.  LouieviUe,  etc,,  R.  W.  Co.,  576 

2.  Same. — EstoppeL — CorftribtUory  Negligenoe. — In  such  an  action  the  de- 
fendant can  not  successfully  demur  to  the  complaint  on  the  ground 
that  it  does  not  show  that  the  employee  who  w^  killed  was  free  from 
contributory  negligence,  when  the  complaint  avers  that  the  railway 
company,  through  its  general  counsel  and  solicitor,  represented  the 
administrator  of  the  deceased  employee  in  an  action  brought  by  him 
against  the  quarry  company  for  damages  resulting  from  the  death  of 
his  intestate,  and  that  the  railway  company,  after  receiving  notice 
from  the  quarry  company  of  the  pendency  of  the  action,  and  that  it 
would  hold  the  railway  company  liable  for  all  damages  recovered, 
refused  to  defend  said  action,  and  the  quarry  company  defended  it  at 
its  own  expense,  and  judgment  was  rendered  against  it.  The  conduct 
of  the  railway  company  in  said  behalf  worked  an  estoppel,  as  a  re- 
covery could  not  have  been  had  by  the  administrator  ii  his  intestate 
had  been  guilty  of  contributory  negligence.  lb. 

3.  Same. — Judgment  in  Former  Aetion, —  When  Inoperatvse  as  an  EstoppeL — 
The  judgment  recovered  by  the  administrator  against  the  qnarry 
company  did  not  preclude  the  latter  from  maintaining  an  action 
against  the  railway  company  for  a  breach  of  its  duty  as  a  carrier. 
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The  former  action  was  for  an  injury  resulting  from  a  breach  of  duty 
owing  by  the  quarry  company  to  an  employee,  while  the  present  ac- 
tion is  brought  for  the  breach  of  duty  owing  by  a  carrier  to  one  for 
whom  it  hadf  undertaken  to  carry  goods  or  property.  Farther  than 
'  this  the  railway  company  was  not  a  party  to  the  action  in  which  the 
judgment  was  rendered,  nor  in  privity  with  any  of  the  parties  in 
such  a  sense  as  to  make  the  judgment  available  as  an  estoppel  io  the 
injury  of  the  plaintiff.  Ib» 

CONDITION  PiffiCEDENT. 
See  Contract,  6. 

CONSIDERATION. 
See  Pbohissoby  Note,  2 ;  Beai«  Ebtatb,  6»  6. 

CONSTITUTIONAL  LAW. 
See  Tax  Commissionebs. 

1.  JPenaUy  far  Obtiruelum  qf  Highway^  VaUdiiy  of,^A  statute  providing  a 
penalty  for  the  obstruction  of  a  public  highway,  and  also  providing 
that  the  penalty  shall  be  payable  to  the  trustee  of  the  township  for 
the  benefit  of  the  public  highways  of  the  township,  is  not  invalid  be- 
cause such  penalty  is  not  payable  to  the  common  school  fund  of  the 
State.  Toledo,  etc,,  R,  R,  Co,  v.  Stephenson,  SOS 

2.  SicUuU  Requiring  l^rusieea  to  he  Residents  of  State  Invalid. — The  statute 
(section  2988,  B.  S.  1881)  requiring  a  trustee  of  any  person,  associa- 
tion or  corporation  to  be  a  bona  fide  resident  of  the  State  of  Indiana 
is  unconstitutional,  being  in  conflict  with  article  4,  section  2,  and  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United  States. 

Roby  V.  Smith,  S49 

3.  Police  Bofwer, — ^aie  Depriving  Itself  of  Right  to  Exercise. — A  State  can  not 
deprive  itself  of  the  right  to  exercise  the  police  power,  and  sueh  an 
attempt,  if  made,  is  only  a  mere  license,  which  may  be  revoked. 

Cleveland,  etc,  R.  W.  Co.  v.  Harrington,  4£6 

4.  General  Law,  What  is, —  Uniformiiy  of  Operation, — A  }aw  which  applies 
generally  to  a  particular  class  of  cases  is  not  a  local  or  special  law. 
The  Constitution  does  not  require  that  the  operation  of  a  law  shall 
be  uniform,  other  than  that  the  operation  shall  be  the  same  in  all 
parts  of  the  State  under  the  same  circumstances. 

Consumers*,  etc,,  Co,  v.  Harless,  446 

5.  Independence  of  the  Three  Departments  of  State, — ^The  power  of  the  three 
great  departments  of  the  state  are  not  merely  equal,  but  they  are 
exclusive  in  respect  to  the  duties  assigned  to  each,  and  they  are  abso- 
lutely independent  of  each  other.  Langenberg  v.  Decker,  471 

CONTEMPT. 
See  Tax  Commibbioner& 

1,  Newspaper  PMvcaiian. — Reflection  Upon  Court  or  Grand  Jury, — The  pub- 
lication of  an  article  reflecting  upon  the  grand  jury,  tending  to  bring 
them  into  disrepute,  and  to  embarrass  and  interrupt  a  legitimate 
investigation  by  them  as  to  the  commission  of  a  crime  at  any  time 
during  their  session,  is  subject  to  the  cognizance  of  the  court,  and  the 
author  thereof  is  liable  for  contempt.  Fishback  v.  State,  SO4 

2.  Same, — Answer  Purging  of. — Language  not  per  se  Libellous. — When  the 
language  used  in  a  newspaper  article  is  not  per  se  libellous,  and  only 
becomes  so  by  the  use  01  innuendoes,  and  is  fairly  susceptible  of  an 
innocent  meanine,  in  so  far  as  any  reflection  upon  the  court  is  con- 
cerned, and  the  defendant  answers  under  oath  that  he  used  it  in  a 
sense  not  libellous,  and  declares  he  intended  no  imputation  upon  the 
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court,  either  impugning  the  motives  or  integrity  of  the  judge,  or  to 
embarrass  the  administration  of  justice,  his  answer  must  be  taken  as 
conclusive.  The  disclaimer  also  applies  to  the  grand  jury.  The 
judge  himself  can  not  assert  facts  existing  in  his  own  mind  as  against 
the  answer.  If  he  believes  the  facts  stated  are  untrue,  that  issue  may 
be  tried,  and  the  judge  can  testify  as  to  the  facts  within  his  knowledge 
in  a  proper  prosecution.  -^ 

8.  Same. — Language  per  se  Libellous, — Insuffieieney  cf  Answer. — If  a  news- 
paper article  is  per  se  libellous,  making  a  direct  charge  aganst  the 
court  or  jury,  admitting  of  but  one  fair  and  reasonable  construction, 
and  requiring  no  innuendo  to  apply  its  meaning  to  the  court,  the 
publisher  of  the  article  can  not  escape  liability  for  contempt  by  ad- 
.  mitting  the  publication  of  the  article,  but  denying  that  he  intended 
the  plain  and  unmistakable  meaning  which  the  language  used  con- 
veys, ift. 

4.  Same. —  What  Necessary  to  Constitute. — To  constitute  a  contempt  there 
must  be  an  act  coupled  with  an  intended  disrespect  to  or  defiance  of 
the  court.  lb. 

5.  Power  to  Punish  for,  Who  May  Exercise. — Only  the  courts  and  the  Gen- 
eral Assembly  can  punish  for  contempt ;  and  the  power  to  do  so  can 
not  be  conferred  upon  any  other  official  or  board  of  officials. 

Langenburg  v.  Decker,  471 

CONTEST  OP  ELECTIONS. 
See  £i«EOrioMS,  1. 

CONTINUANCE. 

Absent  Witness. — Diligence  Must  be  Shown  by  Party  Applying — An  affidavit 
which  shows  that  the  attorney  of  the  party  applying  for  a  continu- 
ance, because  of  absent  witnesses,  has  been  diligent  to  secure  their 
attendance,  is  not  sufficient,  unless  it  also  shows  that  the  party  him- 
self has  been  diligent  to  procure  their  attendance;  and  this  is  true 
where  the  affidavit  for  such  continuance  is  made  by  the  attorney. 

Toledo,  etc.,  R.  R.  Co.  v.  Stephenson,  fOS 

CONTRACT. 

1.  Extension  of  Time, — Forbearance  to  Sue. — An  agreement  to  extend  the 
time  of  payment  of  a  debt  for  a  limited  period  of  time,  even  if  founded 
upon  a  sufficient  consideration,  is,  in  substance,  an  agreement  not  to 
sue  within  (hat  time,  and  can  not  be  pleaded  in  bar  of  an  action 
brought  within  that  time.  The  only  remedy  for  the  violation  of  such 
an  agreement  is  an  action  for  damages.  Ayers  v.  Hamilton,  98 

2.  Contemporaneous  Parol  Contract  Modifying  Written  Contract. — If  a  contract 
is  reduced  to  writing,  it  can  not  be  shown  that  there  was  a  contem- 
poraneous parol  contract  modifying  the  written  contract. 

Stevens  v.  Flannagan,  IH 

3.  Samte. — Beneficiary. — Contract  not  Delivered  to. — Right  to  Maintain  Action 
on. — A  beneficiary  of  a  contract  may  demand  its  performance  and 
enforce  it  by  suit  without  a  delivery  of  such  contract  to  him.         lb. 

Am  Interpretation  of — When  the  contract  and  the  terms  of  the  entire  in- 
strument taken  together  show  conclusively  that  the  wrong  word  has 
been  used  through  inadvertence,  it  is  the  duty  of  the  court  to  interpret 
the  contract  according  to  the  manifest  intention  of  the  parties,  and 
to  instruct  the  jury  accordingly.  Russell  v.  Merrifield,  I48 

6.  Independent  Contractor. — Negligence. — Where  one  lets  a  contract  to  an- 
other to  do  a  particular  work,  reserving  to  himself  no  control  over 
such  work  except  the  right  to  require  it  to  conform  to  a  particular 
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standard  when  completed,  he  is  not  liahle  for  the  negligence  of  the 
party  to  whom  the  contract  is  left.  New  Albany,  etc,,  Mill  v. Cooper,  S6S 

6.  Svbicriplion  A>  jSecure  Bemoval  <^  Manufudory. — OondUions  Frtoedeni. — 
Bjtewxxy  of  Money  Paid — Perfoimanee  of  Agreement. — Citizens  of  Ply- 
mouth were  negotiating  with  an  electric  light  company  to  move  its 
business  of  manufacturing  incandescent  lights  to  such  city,  and  the 
company  wrote  that  it  was  "  not  expedient  to "  do  so,  but  added : 
"  We,  however,  feel  that  we  are  under  obligations  to  recognize  your 
efforts,  and  we  will,  however,  move  all  the  manufactory  o7  the  Jen- 
ney  Arc  Lamps  and  Dynamos  from  Fort  Wayne  to  J?lymouth  on 
condition  of  you  giving  our  company  ten  acres  of  ground  suitably 
located  for  our  works,  and  $15,000  in  cash,  to  be  invested  in  buildings 
and  machinery  on  said  grounds,  and  will  take  $115,000  of  the  capital 
stock  of  our  company,"  paying  therefor  in  the  following  manner :  25 
per  cent,  cash  on  a  date  given,  and  the  remainder  in  three  equal  in> 
stall ments  on  dates  named.  Three  days  after,  the  agents  of  such 
citizens  called  on  the  company  and  asked  for  an  invoice  of  its  prop- 
erty, and  to  investigate  its  financial  condition,  but  the  officers  thereof 
said  it  was  impracticable  to  do  so  then,  owing  to  the  state  of  their 
business,  and  in  lieu  thereof  the  company  executed  the  following 
writing:  '*  We  will  guarantee  that  our  invoice  will  show  a  surplus  of 
$300,000  of  good  assets  over  and  above  our  liabilities,  counting  pat- 
ents and  good  will  at  $100,000,on  April  1,  1888.  This  guarantee  is 
made  because  the  company  has  not  invoiced  this  venr,  and  to  satisfy 
vou  that  we  will  not  declare  any  dividend  that  will  impair  the  assets 
below  the  sum  as  shown  in  the  invoice,  of  which  we  give  you  a  copy, 
dated  January,  1887,  and  that  we  will  in  addition  change  our  letter 
of  March  24  [quoted  above]  to  conform  to  your  subscription  to  stock, 
$115,000  and  bonus  of  $15,000,  which  is  that  the  $15,000  is  to  be  paid 
within  ten  days,  and  25  per  cent,  of  stock  so  soon  as  we' commence 
moving  machinery  to  Plymouth,  and  25  per  cent,  every  three  months 
thereafter  until  paid."  The  propositions  in  these  two  letters  were 
accepted  by  the  citizens,  and  the  company  was  informed  that  they 
had  '^ raised  the  proper  amounts,"  and  that  they  would  fully  comply 
with  the  terms  of  the  propositions.  Subsequently  the  plaintiilis,  who 
were  citizens  of  Plymouth,  subscribed,  for  the  purpose  of  inducing 
the  company  to  bring  its  ''factory"  to  the  city,  fifteen  thousand  dollHrs ; 
they  and  others  also  subscribed  for  stock  of  the  company  amounting 
to  $115,000,  the  money  to  be  paid  in  installments  of  25  percent,  every 
three  months,  ''the  first  installment  to  be  paid  when  said  company 
shall  commence  removing  the  machinery  of  their  arc  light  manufac- 
turing plant  to  the  city  of  i'ly mouth."  Both  of  these  subscriptions 
were  turned  over  and  accepted  by  the  company.  A  tract  of  ten  acres 
was  also  conveyed  to  it,  upon  which  it  erected  a  shop  at  a  cost  of 
$11,000,  And  placed  a  boiler,  or  engine,  and  some  other  machinery, 
therein,  and  then  called  upon  the  stockholders  for  the  payment  of  25 
percent,  of  their  subscriptions.  Payment  was  refused,  and  suit  brought 
to  recover  back  the  $15,000,  on  the  ground  that  the  company  had  not 
complied  with  its  contract. 

Hdd,  that  the  persons  who  subscribed  the  $15,000,  the  persons  who  sub- 
scribed for  the  stock,  and  the  donators  of  the  land  were  all  acting  to- 
gether in  a  common  enterprise,  and  their  promise  and  acts  together 
constituted  the  consideration  for  the  promise  to  remove  the  manufac- 
ture to  Plymouth 

Heldy  that  construing  all  the  writings  together  the  failure  of  the  company 
to  make  the  invoice  was  a  breach  of  contract. 

Hdd,  that  the  averment  that  the  company  had  never  "moved  all  or  any 
part  of  the  manufacture  of  Jenney  Arc  Lamps  and  Dynamos  from 

Vol.  131.— 39 
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Fort  Wayne  to  ^aid  city  of  Plymouth,  nor  did  said  company  even 
begin  the  removal  thereof/'  was  sufficient  to  show  a  non-complianoe 
with  the  contract  on  the  part  of  the  company,  and  to  excuse  the  pay- 
ment of  the  subscriptions  or  the  tender  of  the  amount  thereof. 

Seldf  that  the  machinery  referred  to  was  the  machinery  of  the  manufac- 
tory at  Fort  Wayne. 

Held,  that  the  condition  on  the  part  of  the  company  could  only  be  com- 
plied with  by  a  bona  fide  commencement  of  the  removal  of  the  machin- 
ery actually  belonging  to  and  used  in  its  business  at  Fort  Wayne;  and 
until  a  commencement,  or  a  beginning,  of  this  character  was  made^ 
there  was  nothing  due  on  the  stock  subscriptions. 

J9Wd,  that  the  erection  of  the  building  was  not  in  any  sense  or  degree  the 
rendition  by  the  company  of  any  part  of  the  consideration. 

J9e/c^,  further,  that  the  invoice  was  to  be  furnished  within  a  reasonable 
time;  and  to  show  what  W/is  such  a  reasonable  time  it  was  competent 
to  show  what  the  directors  of  the  company  said,  when  they  gave  the 
guaranty,  about  the  time  when  it  would  be  practicable  and  conve- 
nient for  them  to  make  the  invoice. 

Ft.  Wayne,  etc.,  Co.  ▼.  Miller,  499 

CONTRIBUTORY  NEGLIGENCE. 

See  CoKMON  Cabbieb,  2;  Master  and  Servant,  1,  4;  Neguoencb,  3^ 

14, 16, 17  to  19;  Pleading,  5. 

CONVERSION. 
See  Township  Tbdstbe,  2. 

CONVEYANCE. 
See  Real  Estate,  1,  3, 5. 

CORPORATION. 
See  Taxes,  3. 

COSTS, 

1.  Bevenai  in  I^vrt, — Prineipal  and  Surety. — Adion  to  Set  Aside  FraudttkiU 
Gonoeyanoe. — In  an  action  on  a  guardian's  bond,  and  to  set  aside  a 
fraudulent  conveyance  by  the  surety,  where  a  demurrer  had  been 
erroneously  overruled  as  to  the  surety  and  his  wife,  the  court  reversed 
the  case  as  to  the  surety  and  his  wife  and  adjudged  the  costs  against 
the  relator  and  in  favor  of  the  principal  defendant  and  his  surety 
back  to  the  return  of  the  verdict,  the  other  costs  in  favor  of  the  relator, 
and  adjudged  all  costs  in  favor  of  the  wife.    Line  v.  StcUe,ex  rfl.,468 

2.  Bond  far, — In  law,  prima  facie,  the  domicil  of  the  husband  is  the  dora- 
icil  of  the  wife,  and  when  the  husband  makes  a  motion  to  require  the 
wife  to  give  a  non-resident's  bond,  and  makes  no  proof  of  her  non- 
residence,  but  relies  upon  the  averments  of  the  complaint  to  show  that 
fact,  the  husband  beinff  a  resident  of  this  State,  the  wife  could  not  be 
required  to  give  a  bond  for  costs  in  an  action  against  her  husband. 

Curtis  V.  Curtis,  489 
COUNTY. 

1.  Liability  to  Workmen  Tearing  Doum  Bridge. — Liable  Only  to  a  Traveller.-^ 
A  county  is  not  liable  for  any  injury  to  a  servant  while  engaged  in 
tearing  down  one  of  its  bridges,  although  he  works  under  the  imme- 
diate charge  or  control  of  its  agent,  who  is  known  lo  the  board  of 
commissioners  to  be  incompetent.  For  an  injury  occasioned  by  an 
insufficient  bridge,  it  Is  liable  only  to  a  traveller. 

Smith  V.  Board,  etc.,  US 

2.  UnheaUhy  Ormdiiion  of  Jail. — Action  for  Damages. — A  county  can  not  be 
held  liable  in  an  action  for  damages  resulting  from  a  failure  of  the 
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board  of  county  commissioners  to  keep  the  jail  in  a  healthy  and  in- 
habitable condition.  iforris  v.  Board,  etc,  286 

COUNTY  COMMISSIONERS. 

See  Gravix  Boad,  1,  3, 5, 7  to  9;  Mandamus,  1 ;  Kailroaj>,  27 ;  School 

•    Trustea)  5. 

1.  AUotoanees  by. — Construing  tlie  acts  of  1879  and  1883  together,  concern- 
ing allowances  by  boards  of  county  commissioners,  the  plain  couclu- 
sioti  required  is  ihat  where  tiiereis  an  'indispensable  public  neces- 
sity'* there  is  authority  of  law  for  making  a  contract  with  a  county 
officer.  Board,  etc,  v.  Mitchellf  370 

2.  Same, — Review  of  Decision. — How  Effected. — In  order  to  review  the  de- 
cision of  a  board  of  county  commissioners  as  to  the  existence  of  an 
"  iudispensable  public  necessity,"  there  must  be  a  pleading  properly 
alleging  facts  showing  that  the  finding  of  the  existence  of  a  public 
necessity  was  wrong.  ,  lb, 

8.  Same. — Goniract  with  Officer  of  County. —  Validity  of, — Where  a  board  of 
county  commissioners  contracted  with  the  county  clerk  at  a  stipulated 
price  (the  record  showing  **  an  indispensable  necessity  "  for  so  doing) 
to  index  and  re-arrange  certain  papers  and  files  in  his  office,  he  may 
recover  against  the  county  on  the  contract.  The  cUim  is  not  for 
extra  compensation,  nor  for  official  services  nor  for  added  official 
duties,  but  solely  and  exclusively  for  compensation  due  under  a 
special  contract,  which  the  board  had  the  same  right  to  make  with 
the  county  clerk  as  with  a  private  individual.  lb, 

4.  Same. — Practice. — Contract  Spread  of  Record. — Admission  Implying, — 
Where  the  record  contains  an  express  admission  that  a  contract  was 
entered  into  between  the  parties  as  alleged  in  the  complaint,  the  ad- 
mission implies  that  there  was  a  contract  properly  spread  of  record, 
and  makes  UDavailincr  the  objection  that  it  is  not  shown  that  the 
contract  was  spread  upon  the  record  of  the  board  of  county  commis- 
sioners as  the  statute  requires.  lb, 

•  6.  Change  of  Tovmship  Boundaries. — Collateral  Attack. — ^The  board  of  com- 
missioners of  a  county  are  authorized  to  make  such  alteration  in  the 
boundaries  of  townships  as  they  may  deem  proper,  and  their  action 
in  doing  so,  unless  shown  to  be  absolutely  void,  can  not  be  attHcked 
collaterally.  Lake  Shore ,  etc.,  R.  W.  Co.  v.  Smithy  6 IS 

6.  Appeal  from. —  What  Qy^ians  can  be  Considered. — Jurisdiction, — Upon 
appeal  from  the  board  of  commissioners  to  the  circuit  court  no  ques- 
tions can  be  considered  except  such  as  were  presented  and  involved 
in  the  commissioners'  court,  save  the  question  of  jurisdiction. 

Dayton  Q.  R.  Co.  v.  Board,  etc,,  684 

COUNTY  SUPERINTENDENT. 

See  ScHOOi^  2. 

1.  EZeetion  of. — Township  7}rustees. — Qu/Ofum, — Memhen  PresefKt  Dedining  to 
Vote, — Where  the  township  trustees  of  a  county,  six  in  number,  met 
on  the  day  appointed  by  statute  for  them  to  do  so,  to  elect  a  county 
superintendent,  and  after  perfecting  their  organization,  proceeded  to 
ballot  for  such  officer,  and  after  a  number  of  ballots  had  been  taken, 
without  an  election,  three  of  the  trustees,  after  protesting  against 
further  balloting,  stepped  from  the  part  of  the  room  occupied  by  them 
and  mingled  with  the  spectators,  and  thereafter  another  ballot  was 
taken,  said  withdrawing  trustees  still  remaining  in  the  room  but  not 
voting,  and  the  other  three  trustees  cast  their  votes  for  the  appellee, 
he  was  legally  elected  to  the  office  of  county  superintendent  if  the 
requirements  of  the  law  were  complied  with  in  other  particulars. 
There  was  no  such  absence  of  the  three  trustees  as  can  be  said  to  have 
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broken  a  quornm.  Being  present  it  was  their  duty  to  act.  The  pre- 
siding officer  had  a  right  to  treat  them  as  part  of  the  board,  to  treat 
them  as  present  and  failing  or  refusing  to  vote. 

iState,  ex  rel,,  v.  Vanosdal,  S88 

2.  Sam/B. — EkeUon  of  After  Midnufht  —  Valui'iiy  of. — Where  the  township 
trustees  of  a  county  met  on  tne  first  Monday  of  June,  as  lequired  by 
section  4424,  R.  8.  1881,  to  elect  a  county  superintendent,  and  organ- 
ized and  proceeded  to  the  election,  ihey  had  the  right,  and  it  was 
their  duty  to  complete  the  wurk  for  which  they  were  convened,  and 
the  fact  that  they  were  unable  to  cumpleie  their  work  before  (he  hour 
of  twelve  o'clock  at  night  did  not  iuvaiidate  iheir  acts  done  after 
that  hour.  i6. 

COVENANT. 

See  Pabties,  4. 

To  Haintttin  Oromngj  OaUU-gucards,  eto. — Obligaium  to  Berjorm  by  fStrehaaar 
<U  Foreelomire  ikUe, — Riyht  of  Way. — Railroad, — A  provision  in  a  deed 
of  land  to  a  railroad  company  for  a  right  of  way,  requiring  the 
grantee  to  maintain  a  fence  on  each  side  of  said  right  of  way,  and 
to  put  in  and  maintain  a  farm  crossing  Hud  cattle-guards,  is  a  cov- 
enant running  with  the  land.  It  is  binding  on  the  grantee  and  on  a 
purchaser  of  the  railroad  under  foreclosure  of  a  mortgage  executed 
before  the  land  was  conveyed.  W  bile  equity  will  apply  the  mortgnge 
to  the  after-acquired  title,  it  can  only  afiect  such  right  and  such  litie 
as  the  grantee  and  mortgagor  actually  acquire.  If  the  title  comes  to 
him,  as  in  this  case,  burdened  with  covenants,  the  mortgagee,  while 
availing  himself  of  the  security,  must  take  the  title  as  it  is,  with  its 
burdens.  Lake  Erie,  etc.,  R.  R.  Co,  v.  PHtst,  41S 

CRIMINAL  JAW. 

1.  EmbezzUmenL — Intent  to  Defraud — Evil  Intent, — To  constitute  the  crime 
of  embezzlement  of  money  there  must  be,  either  at  the  time  of  receiv- 
ing the  money  or  at  some  subsequent  time,  some  element  of  fraud  or 
evil  intention ;  for  if  there  be  no  fraudulent  purpose  or  evil  intention 
there  is  no  crime.  Fowler  v.  Wallace,  S47 

2.  Same. — Intention  to  Return  Money  Taken. — If  there  is  a  wilful  and  known 
wrongful  taking,  use  or  appropriation  of  the  employer's  money  by  an 
agent,  the  criminality  of  the  act  is  not  removed  by  the  intention  to 
make  restitution  of  the  money.  lb. 

8.  Same, — No  Intent  to  Deprive  Choner  <^  MoTuy  or  His  Property, — It  is  not 
essential  to  the  crime  of  embezzlement  that  at  the  time  the  wrongful 
act  is  perpetrated  there  should  be  an  intention  to  deprive  the  owner 
of  his  property.  lb. 

4.  Abortion. — Sufficiency  cf  Indictment. — Averment  as  to  Intent, — In  an  indict- 
ment for  criminal  abortion,  charging  that  the  defendant  felon ioutjily, 
unlawfully  and  wilfully  employed  an  instrument  in  and  upon  the 
body  and  womb  of  a  pregnant  woman,  with  intent  to  produce  a  mis- 
carriage, etc.,  the  allegation  **  feloniously  and  unlawfully"  applies  to 
the  intent  with  which  the  instrument  was  used,  as  well  as  to  the  ute 
of  the  instrujnent  itself.  Holland  v.  State,  668 

CUSTOM. 

See  Railroad,  8 ;  School  Trustee,  4. 

DAMAGES. 

See  Eminent  Domain,  6,  7;  Pleading,  16;  Quieting  Title,  2;  Rail- 
road, 15. 

1.  Ditch  AsuesmenL^-Appeal  Bond. — Sufficiency  of. — In  an  appeal  from  an 
assessment  made  against  the  land-owners  along  the  mam  ditch,  and 
also  along  the  south  arm  thereof  for  the  amount  expended  for  repain 
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on  the  d itchy  it  is  not  necessary  that  the  lands  assessed  from  which 
the  appeals  are  taken  should  he  described  in  the  appeal  hoods,  the 
appeals  having  been  taken  separately,  nor  need  the  bonds  state  wheth- 
er the  landH  were  ussessed  for  repairs  to  the  main  ditch  or  to  the  soatii 
arm.  It  was  proper  to  name  the  county  surveyor  as  the  obligee  in  the 
appeal  bonds,  although  the  ussessmenis  were  made  by  a  deputy  sur- 
veyor. SlingUy  v.  Nichols,  Shepard  £  Co.,  £14 

2k  Same, — Right  of  County  to  Defmd. — Refusal  to  Permit, — County  Surveyor, — 
Where  appeals  are  taken  from  ditch  assessments,  the- county  being 
the  party  and  ihe  only  party  financially  interested  in  the  collection  of 
these  assessments,  it  is  proper  for  the  board  of  county  commissioners 
to  employ  attorneys  to  Hppear  and  protect  the  interests  of  the  county 
in  said  appeals,  and  it  is  error  for  the  court  to  refuse  to  permit  such 
attorneys  to  represent  the  county  surveyor.  Where,  however,  said 
attorneys  did  appear  for  the  party  who  made  the  assessments,. and 
continued  the  litigation,  the  error  is  not  available.  /6. 

3.  Same. — Burden  of  Proof. — In  such  appeals  the  burden  of  proof  is  upon 
the  county  surveyor,  and  it  is  not  error  to  require  him  to  open  and 
close  the  case.  /6. 

4.  Stme, — Board  of  County  Commissioners. — Power  to  Appoint  Deputy  Sur- 
veyor,— Sufficiency  of  Appointment, — Cfftiaterai  Attack.— -The  power  to  ap- 
point a  deputy  to  act  m  cases  wherein  the  regular  surveyor  is  intei^ 
ested  is  specially  delegated  to  ihe  board  of  county  commissioners. 
When  they  have  made  such  appointment,  the  presumption  exists,  at 
least  upon  a  collateral  attack,  that  the  county  surveyor  was  interested 
in  a  matter  wherein  he  was  required  to  act,  and  thnt  the  board  had 
knowledge  of  the  fact.  It  is  not  necessary  to  recite  the  grounds  upon 
which  a  board  of  county  commisbioners  proceeds  in  a  matter  which 
is  within  their  jurisdiction.  An  order  of  appointment  by  a  board  oi 
commissioners  which  recited  that  the  board  appointed  "A.  R.  as  dep- 
uty surveyor  for  Fulton  county,  Indiana,  in  compliance  with  section 
5952,  B.  S.,  11th  specification,  section  140,  R.  8.  1881,''  was  broad 
enough  to  include  the  making  of  assessments  for  ditch  repairs,  and 
sufficient  to  withstand  a  collateral  attack.  76. 

6.  Judgment — Collateral  Attack. — Demurrer, — In  a  suit  on  a  guardian's 
bond  alleging  damages  because  of  the  negligence  of  the  guardian  in 
the  discharge  of  his  duty  in  instituting  and  prosecuting  a  suit  against 
appellant,  as  next  friend  and  guardian  of  his  ward,  in  which  action 
appellant  was  interested  and  was  then  a  ward  of  said  guardian,  the 
complaint  alleged  that  the  guardian  failed  to  emplov  counsel  to  de- 
fend the  rights  of  said  appellant^  and  that  but  for  said  breach  of  duty 
and  neglect,  said  appellant  would  not  have  been  damaged  therein, 
and  that  the  judgment  rendered  against  said  appellant,  as  a  result  oi 
said  breach  of  duty  on  the  part  of  said  guardian,  was  erroneous.  A 
demurrer  to  the  complaint  was  sustained. 

Held,  that  the  attack  upon  the  decree  beings  made  in  a  suit  upon  a  guard- 
ian's bond  is  necessarily  collateral,  and  to  be  successful  facts  must  be 
pleaded  showing  that  the  decree  is  absolutely  void. 

Held,  also,  that  as  the  conrt  rendering  the  judgment  attacked  had  juris- 
diction of  the  subject-matter  and  of  the  parties,  and  the  decree  was 
such  as  might  have  been  rendered  in  such  a  case,  the  decree  is  bind- 
ing upon  all  the  parties  to  it  until  set  aside  by  a  direct  proceeding 
brought  for  that  purpose. 

Held,  also,  that  as  against  a  collateral  attack  a  judgment  will  be  conclu- 
sively presumed  to  be  correct,  and  averments  in  the  complaint  that 
appellant's  rights  were  greater  or  different  from  what  they  were  then 
adjudged  to  be,  must  be  disregarded  as  in  conflict  with  the  finding 
and  judgment  oi  the  court. 
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Heldf  also,  that  in  so  far  as  this  proceeding  is  concerned,  it  will  be  pre- 
sumed that,  notwithstanding  a  failure  on  the  part  of  the  guardian  in 
the  performance  of  his  duty,  she  suffered  no  loss  by  reason  of  said 
neglect,  and  that  the  court  ineted  out  justice  to  appellant. 

Held,  also,  that  the  complaint  does  not  state  a  good  cause  of  action,  and 
that  the  demurrer  was  rightly  sustained.  State,  ex  rel^  y.  Rogers,  458 

6.  Limit  in  Suit  on  Gvardian^H  Bond. — The  amount  of  recovery  in  an  ac- 
tion on  a  guardian's  bond  can  not  exceed  the  amount  of  the  penalty 
designated  in  the  bond.  Line  v.  State,  ex  rel,,  468 

DECEDENTS'  ESTATEa 
See  Vendor  and  Vendee,  2.     « 

1.  Sait, — PurehoM  hy  ExeetUar^s  fTt/e.— Where  two  executors  offer  real  es- 
tate of  the  testator  for  sale  at  public  auction  in  pursuance  of  an  order 
of  court,  the  wife  of  one  of  the  execuUirs  may,  in  good  faith,  become 
a  purchaser  of  the  real  estate  at  such  sale,  and  derive  a  valid  title  to 
the  real  estate  through  such  purchase.  Crawford  v.  Oray,  6S 

2»  Action  by  Legatee  Concerning  Assets  0/  Estate,  Can  not  Maintain* — A  leg- 
atee, whether  his  legacy  be  specitic,  general  or  residuary,  has  no  right, 
until  the  estate  is  settled,  without  the  consent  of  the  executor,  to  with- 
druw  a  portion  of  the  Assets  of  the  estate  li  ible  for  the  payment  of 
the  debts  of  the  test  itor,  except  as  provided  by  statute,  and  he  can 
maintain  no  action  to  recover  such  assets  from  a  third  pnrty. 

Holland  v.  Holland,  196 
DEED. 

See  MoBTGAGE,  5. 

!•  Suffidenctf  o§  Description  of  Land  in  Deed  or  in  a  Contract  for  a  Deed. — ^The 
description  of  land  in  a  deed  is  sufficient  if  it  furnishes  the  means  by 
which  the  land  can  be  identified;  and  for  that  purpose  another  in- 
strument referred  to  in  the  deed  may  be  considered  as  a  part  thereof. 
That  which  would  be  a  sufficient  description  of  the  land  in  a  deed  is 
sufficient  in  a  contract  for  a  deed.  Stevens  v.  Flannagan,  ISS 

2.  Same.—  Use  of  Word  '* Heirs?* of  Living  Person.— Where  the  word  "heire" 
is  used  in  a  deed  or  a  contract  for  the  conveyance  of  land,  coupled 
with  other  explanatory  words  showing  that  it  was  the  intention  by 
the  use  to  designate  or  describe  a  class  of  persons  rather  than  that  it 
should  receive  its  strict,  technical  interpretation,  the  courts  will  give 
to  it  a  construction  conforming  to  the  manifest  purpose  of  the  par- 
ties, lb. 

8.  Same. — Purchase  Money  to  be  Paid  After  Vendof^s  Death  toVendor^s  Heirs. 
— Right  of  Administrator  to. — Interest. — A  contract,  followed  by  proper 
conveyances,  for  the  sale  of  land,  conditioned  that  the  vendor  is  to  re- 
ceive back  from  the  vendee  a  deed  conveying  to  him  a  life-estate  in  the 
land  sold,  and  that  the  vendee  is  to  pay  the  purchase-money,  in  cer- 
tain instalments,  after  th^  death  of  the  vendor,  to  the  vendor's  ''heirs" 
(or  children),  is  no  part  of  the  assets  of  the  vendor's  estate,  and  his 
administrators  are  not  entitled  to  any  part  of  it  (unless  the  estate  be 
insolvent).  Such  a  contract  draws  interest  from  the  time  the  payments 
were  to  have  been  made.  lb. 

4.  Use  of  Worrd  "EzeeiUed." —  Delivery. — The  word  "executed,"  in  reference 
to  the  execution  of  a  deed,  implies  a  delivery.     Smith  v.  James,  ISl 

6.  2b  Heirs  of  Person  Living. — Effect  o/l— Where  a  warranty  deed  was 
executed  to  "Sarah  A.  Tinder  and  the  heirs  of  Simeon  Tinder,  by 
Sarah  A.  Tinder  his  wife,"  both  Simeon  Tinder  and  his  wife  being 
alive  at  the  time  of  the  execution  of  the  instrument,  the  deed  con- 
veyed the  land  therein  described  to  Sarah  A.  Tinder  and  her  children 
by  Simeon  Tinder.    The  word  ^*  heirs  "in  said  deed  was  not  used  in 
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its  strict  legal  sense,  bat  in  the  sense  of  children,  and  the  conveyance 
operated  to  a  person  named,  and  a  designated  class  of  persons  whose 
identity  could  be  established,  and  conveyed  them  equal  shares  in  the 
land.  The  deed  refers  to  a  class,  and  not  to  possible  descendants. 
There  is  manifested  an  intention  that  the  land  shall  pass  directly  out 
of  the  grantor  into  the  designated  grantees.  The  estate,  it  is  obvious, 
was  intended  to  leave  the  grantor  and  vest  directly  and  immediately 
in  the  grantees.  Tinder  v.  Itnder,  381 

6.  Same, —  Word  "heirs"  construed, — Intention  of  Grantor. — A  convevance 
of  land  describing  the  grantees  as  heirs  of  a  person  named  ana  still 
living,  is  not  ineffective  on  the  ground  that  a  person  can  not  have 
heirs  during  life,  when  the  language  uped  clearly  shows  that  the  Word 
'Mieirs"  was  not  employed  in  its  strict  legal  sense,  but  as  meaning 
children,  and  that  to  hold  otherwise  would  result  in  manifest  injus- 
tice, and  defeat  the  intention  of  the  grantor.  Jb, 

7.  Same, — Construction  of  Deed, — In  construing  a  deed  it  is  the  duty  of  the 
court  to  assign  to  the  words  of  the  grantor  their  fair  and  reasonable 
meaning,  so  that  the  intention  of  the  grantor  may  be  discovered  and 
carried  into  effect.  lb. 

DELIVERY. 

See  Deed,  4. 

DEMURRER. 

Order-Book  Entry^  Varying  Contents  of. — The  order-book  entry  of  the  filing 
of  a  demurrer  can  not  control  the  contents  of  the  demurrer. 

Holland  v.  Holland,  196 

DEMURRER  TO  EVIDENCE. 

Jhraetiee, — Where  there  is  a  demurrer  to  evidence  the  court  is  bound  to 
accept  as  true  all  the  facts  which  the  evidence  tends  to  prove,  and, 
as  against  the  party  demurring,  to  draw  from  the  evidence  all  such 
reasonable  inferences  as  a  jury  might  draw.  If  there  is  a  conflict  in 
the  evidence,  then  only  such  evidence  as  is  favorable  to  the  party 
against  whom  the  demurrer  is  directed  can  be  considered,  and  that 
which  is  favorable  to  the  demurring  party  is  deemed  to  be  withdrawn. 

Chicago,  etc,  R.  R,  Co,  v.  WilliamSy  SO 

DEPOSITION. 

Seal  of  Notary, — Clerics  Certificate. — When  a  notary  public  in  a  foreign  State, 
taking  a  deposition,  omitted  his  seal  from  the  certificate,  but  the  clerk 
of  the  county,  by  a  proper  certificate,  attested  to  the  official  character 
and  signature  of  the  notary,  there  is  no  cause  for  suppressing  the 
deposition.  Curtis  v.  Curtis,  489 

DESCRIPTION  OP  LAND. 

See  Deed,  1 ;  Drainage,  9 ;  Easemekt;  Taxes,  4,  5. 

DILIGENCE. 
See  Continuance. 

DISCRETION. 
See  School  Trustee,  3. 

DISMISSAL. 
See  Appeal,  2. 

DRAINAGE. 

1.  Ael  of  March  9th.  1876. — Lien  of  Assessment  Under. — IMority  of  Mortgage 
XtVn.— Under  the  act  of  March  9th,  1875  (Acts  of  1875,  p.  97),  an  as- 
sessment for  the  construction  of  a  ditch  is  not  a  lien  upon  the  land 
benefited  superior  to  a  prior  mortgage  thereon.    The  act,  indeed,  con- 
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tains  no  proviuon  makiDg  the  aaseflsment  a  lien  upon  the  land  ben* 
efited.  Pierce  ▼.  JStna  Life  Ins.  Co^  $8f 

2.  PUading, — Action  io  Forecloae  Lien. — In  an  action  to  enforce  the  colleo> 
tion  of  an  assessment  levied  to  pay  the  coi«t  of  constructing  a  public 
ditch,  an  answer  is  bad  which  proceeds  either  upon  the  theory  that 
the  commissioner  of  drainage  had  no  authority  to  enforce  the  assess- 
ment because  the  work  was  not  completed,  or  because  the  work  had 
not  been  done,  and  would  not  be  done,  according  to  contract. 

Jidcer  ^.  State,  etc.,  S9S 

3.  Same, — Drainage  Commiseioner, — Levying  of  Assessments. — The  commis- 
sioner of  drainage  under  our  statutes  is  authorized  to  exercise  a  rea- 
sonable discretion  in  levying  assessments  to  secure  in  advance  monev 
to  pay  for  work  in  progress,  but  not  completed.  iL 

4.  Same, — The  fact  that  the  contract  between  the  drainage  commissioner 
and  the  party  employed  to  do  the  work  provided  that  *'  No  part  of 
said  work  shall  be  accepted  from  said  Henry  C  Paul  as  completed 
until  all  of  said  ditch  down  stream  therefrom  shall  have  been  com- 
pleted according  to  suid  specification,"  did  not  prevent  the  commis- 
sioner from  levying  an  assessment  before  the  work  was  so  completed. 

Jb. 

5.  SamiS, — Assessment  to  Meet  Claim  when  it  Matures. — While  the  powers  of 
a  drainage  commissioner  are  strictly  statutory,  he  has  nevertheless  a 
reasonalHe  and  limited  discretion.  In  providing  in  advance  the  meana 
of  paying  the  contractor  when  his  claim  should  mature,  the  commis- 
sioner was  acting  within  the  scope  of  his  authority,  and  did  not  abnse 
the  discretion  conferred  upon  him  by  statute.  76. 

6.  Same. — For  what  Purposes  Assessments  May  be  Made. — Presumption  as  to. 
— An  assessment  may  be  made  and  enforced  to  pay  other  expenses 
than  those  directly  incurred  in  constructing  the  ditch.  As  the  com- 
missioner can  have  no  other  funds  except  such  as  are  derived  from 
assessments,  it  follows  that  when  it  becomes  necessary  and  proper  un- 
der the  law  to  secure  funds,  he  may  make  an  assessment.  When  the 
contrary  does  not  appear  the  courts  must  assume  that  there  was  a 
valid  reason  and  proper  cause  for  making  an  assessment.  ISee Elliott's 
Supp.,  section  1178.  A. 

7.  Same. — Neglect  of  Duty  by  Commissioner. — Remedy  of  Land-  Owner. — It  was 
the  duty  of  the  drainage  commissioner  to  compel  the  performance  of 
the  work  in  substantial  complii nee  with  the  contract,  but  his  failure 
to  do  so  would  not  constitute  a  defence  to  a  suit  to  enforce  an  assess- 
ment. The  remedy  of  the  land  owner  is  to  make  application  to  the 
court  having  control  of  the  work,  and  whose  agent  tiie  commissioner 
is,  to  compel  a  performance  of  duty  by  the  contractor  and  the  com- 
missioner, lb, 

8.  Who  May  Sue  on  Aesessments. — A  commissioner  of  drainage,  in  charge 
of  the  construction  of  a  ditch,  may  sue  for  and  collert  so  much  of  the 
assessment  made  for  the  construction  of  such  ditch  before  the  same  was 
referred  to  him  as  may  be  necessary  to  its  construction,  and  he  is  not 
restricted  to  the  assessment  made  by  himself.  Smith  v  State,  etc.,  44I 

9.  Defective  Description  of  Land. — Correction  cf — Where  the  complaint 
clearly  shows  tne  land  intended  to  be  benefited,  and  that  the  defective 
description  of  the  land  was  caused  by  the  mistake  of  the  drainage 
commissioner,  the  description  may  be  corrected  and  the  assessment 
enforced  against  the  land  intended.  Luzadder  y.  State,  etc.,  598 

EASEMENT. 

Heading. — Desertpfton  of  Land. — Exhibits. — In  a  suit  to  establish  a  right  to 
the  easement  of  a  right  of  way  across  certain  lands,  the  complaint  is 
defective  if  it  does  not  contain  a  description  of  the  land  over  whicli 
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the  easement  is  claimed.  Reference  can  not  be  had  to  exhibits  filed 
with  the  complaint  to  make  good  such  an  omission,  such  exhibits 
being  in  no  sense  copies  of  the  writing  forming  the  basis  of  the  plead- 
ing. Price  V.  Bayless,  437 

ELECTIONS. 

See  €k)UMTY  Superintendent. 

1.  lUegal  Voter. — ConUst. —  Weight  of  Evidence. — Where  the  qaestion  in- 
volved in  a  contested  election  case  is  one  of  fact  respecting  the  valid- 
ity of  certain  votes  cast  by  persons  whose  qualifications  to  vote  are 
assailed,  the  Supreme  Court  will  not  pass  upon  the  weight  of  the 
evidence,  but  will  affirm  Che  decision  of  the  lower  court. 

Hacker  v.  Conrad,  444 

2,  Failure  to  Make  CertifieaJle. — Pretumption  as  to  Public  Officer, — In  an  action 
against  an  inspector  of  an  election  board  to  compel  him  to  make  out 
and  file  with  the  clerk  of  the  court  the  certificate  provided  for  by 
section  3309,  B.  S.  1881,  it  must  be  presumed,  in  the  absence  of  a 
showing  to  the  contrary,  that  he  and  the  judge  of  the  election  did 
their  duty  and  that  such  return  was  made.  Public  officers  are  pre- 
sumed to  have  done  their  duty  until  the  contrary  is  shown. 

Eno8  V.  Slate,  ex  reL,  660 

8.  Same. — Mandaie. — Upon  the  failure  and  refusal  of  the  inspector  to 
make  the  necessary  return,  mandate  was  the  proper  remedy  to  compel 
him  to  do  so.  lb. 

4.  Same. — Mode  of. — Statute  as  to  Directory. — Statutes  regulating  the  mere 
mode  of  conducting  an  election  are  directory,  and  a  departure  from 
such  mode  will  not  generally  defeat  the  successful  candidate.  lb. 

EMBEZZLEMENT.      • 
See  CBiMiNAii  Law,  1  to  3. 

EMINENT  DOMAIN. 

1.  Soope  of  Power. — D^nilion. — The  power  to  exercise  the  right  of  eminent 
domain  embraces  all  cases  where,  by  the  authority  of  the  State  and 
for  the  public  good,  the  property  of  the  individual  is  taken,  without 
his  consent,  for  the  purpose  of  being  devoted  to  some  particular  case, 
either  by  the  State,  in  its  sovereign  capacity,  or  by  a  corporation, 
public  or  private,  or  by  a  private  citizen  to  whom  such  ri^ht  has  been 
granted  by  the  State.  Connumers^  etc,  Co.  v.  Harless,  446 

2.  Same. — Limitaiions  Upon  Power  cf. — Tetidtr. — The  right  of  eminent  do- 
main is  limited  only  by  the  Constitntion ;  and  the  only  limitation  in 
this  State  is  that  no  man's  property  shall  be  taken  by  law  without 
just  compensation ;  nor,  except  in  case  of  the  State,  without  such 
compensation  first  assessed  and  tendered.  lb. 

3.  Same,. —  Whai  May  be  Exercised. — Supervisory  Power  of  Qwrts.— The  right 
of  eminent  domain  is  to  be  exercised  only  where  pnblic  necessity  or 
convenience  requires  it;  but  where  such  necessity  or  convenience  is 
declared  by  the  representative  of  the  sovereign — the  Legislature — 
courts  can  not  question  the  wisdom  of  such  declaration.  76. 

4.  Sim/e. — rime,  Manner  and  Occasion  of  Exercise  of. — The  time,  manner 
and  occasion  of  the  exercise  of  the  right  of  eminent  domain  are 
wholly  in  the  control  and  discretion  of  the  Legislature  except  as  it 
is  restrained  by  the  Constitution  of  the  State.  lb. 

5.  Same.^To  Whom  Right  is  Granted.— The  exercise  of  the  power  of  emi- 
nent domain  being  an  attribute  of  sovereignty,  the  sovereign  may 
grant  it  to  whomsoever  it  may  think  proper,  and  deny  it  to  all  oth- 
ers. ^' 

6.  Same.— Payment  of  Damages  on  Appeal — Entry  on  Land  Condemned  Pend- 
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ing  Appeal — ValidUy  (f  StaMe.— K  statute  allowing  an  entry  upon  the 
land  pending  appeal  from  the  assessment  of  damages,  on  payment  to 
the  clerk  of  the  court  of  the  amount  of  ihe  damage  assessed  for  the  ben- 
efit of  the  land-owuer,  is  valid,  such  payment  being  equivalent  to  a 
tender;  but  a  statute  directing  the  clerk  to  hold  such  money  until 
the  case  on  appeal  is  determined  is  unconstitutional.  26.^ 

7.  Same — PaymeiU  of  Damages  Under  Protest. — A  payment  under  protest 
does  not  render  the  payment  or  a  tender  invalid,  the  protest  being  a 
nullity.  lb, 

EQUITY.  ^ 

See  Stay  of  Proceedings. 

ESTOPPEL. 

See  Administrator's  Sale,  2 ;  Comuon  Carrier,  2,  3 ;  Gravel  Boad^ 
4 ;  Married  Woman,  2,  4 ;  Mortgage,  3,  4. 

1.  Third  Person  Keb/ing  Upon  Con-espondence  r^i  Addressed  to  Him. — A. 
wrote  to  B,f  who  had  executed  a  note  payable  in  bank,  asking  him 
*^  ii  the  note  was  all  right,''  and  if  it  would  *'  be  paid  at  maturity?" 
B.  replied  on  the  back  of  the  letter  that  *'  the  note  referred  to  is  all 
right,  and  will  be  paid  when  due."  The  letter  came  into  the  posses- 
sioii  of  C,  who  purchased  the  note  before  it  was  due,  relying  upon  the 
correspondence,  and  became  assignee  thereof. 

Heid^  that  B.  was  not  estopped  to  set  up  any  defence  against  said  note  that 
existed  at  the  time  of  the  correspondence  as  against  C,  the  par- 
chaser.  Brichley  v.  Edwards,  S 

2.  Same, — Speaal  and  General  Admissions  or  DeclaraiioTis. — Admissions  or 
declarations  which  have  been  acted  upon  by  others  are  conclusive 
against  the  party  making  them  in  all  cases  between  him  and  the 
person  whose  conduct  he  has  thus  influenced,  whether  the  admissions 
or  declarations  are  made  in  express  language  to  the  person  himself, 
or  are  made  in  general  terms,  or  maybe  implied  from  the  open  and 
general  conduct  of  the  party.  Open  and  general  statements  of  a  party 
may  be  considered  as  addressed  to  everyone  who  may  have  occasion 
to  act  upon  them.  lb, 

EVIDENCE. 

See  Bill  of  Exceptions,  4  to  8 ;  Fraud,  6 ;  Marriage  Contract^  1 ; 
Negligence,  4, 6, 10, 20 ;  Practice,  6, 7, 15, 31 ;  Township  Trustee,  2. 

1.  When  Record  of  Tnfttrument  may  be  Used, — The  record  of  an  instrument  is 
effective  for  evidence  only  when  such  record  is  made  by  the  proper 
officer  and  in  the  mode  prescribed  by  law.  Adams  v.  Buhler,  66 

2.  Conflid  oj, — See  opinion.  Sinn  y.  King,  183 

3.  BiU  of  Evidence—  Use  of  to  Prove  Testimony  of  a  Deceased  Witness  at  Former 
Ti-ial. — A  witness'  testimony  incorporated  in  a  bill  of  exceptions  for 
the  purpose  of  an  appeal  is  not  admissible  evidence  on  a  second  trial 
after  the  case  has  been  reversed  and  the  witness  is  dead,  unless  it  ia 
first  shown  that  the  testimony  of  such  witness  therein  contained  is  a 
trae  statement  of  his  evidence.  Fisher  v.  Fisher,  469 

EXCESSIVE  DAMAGES. 
See  Malicious  Prosecution,  1. 

EXHIBITS. 
See  Easement. 

FORECLOSURE. 
See  Chattel  Mortgage;  Mortgage,  3;  Pabtieb,  1, 3. 
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FORFEITURE. 
See  Life  Insurance,  2. 

FORMER  ADJUDICATION. 

All  D^ences  Mvat  he  Plead  in  Foredomre  Proceedings. — la  a  foreclosure  pro- 
ceeding the  defendant  must  set  up  all  defences  he  is  entitled  to  or  he 
will  be  barred.  Miller  v.  Hardy,  IS 

FRAUD. 

See  Administrator's  Sale,  4;  Judgment,  2. 

1.  Beaeisgion  of  Cq^iveyanee. — Value  of  Land  Exchanged. — In  an  action  to  re- 
scind a  conveyance  of  land  procured  by  the  fraudulent  representa- 

'    tions  of  the  defendant,  it  is  not  necessary  to  state  the  value  of  the 
land  conveyed,  though  such  a  statement  is  proper.  Ro88  v.  Hobson,  166 

2.  Same. — Allegation  of  Reliance  on  FrauduUnl  BepreserUalions. — An  allega- 
tion that  the  plaintiff  relied  upon  the  representations  of  the  defendant 
and  was  thereby  deceived  is  sufficient  to  withstand  a  demurrer,  with- 
out an  allegation  that  the  plaintiff  had  no  information  concerning 
them.  76. 

8.  Sajne. — Belying  on  Statements. —  When  Party  May. — A  party  may  rely 
upon  the  statements  made  to  him  by  the  defendant  when  he  is  igno- 
rant of  their  untruthfulness  and  the  subject-matter  is  not  in  the 
vicinity  of  the  place  of  negotiation.  lb, 

4.  Same. — Parties. — Person  Holding  IKfle  to  Land. — A  person  to  whom  land 
is  conveyed,  in  an  action  for  a  rescission  for  fraud,  is  a  proper  party 
defendant,  though  he  had  no  knowledge  of  the  fraud.  lb. 

6.  Same. — Death  of  Defendant. — Substituting  Administrator. — If  a  defendant, 
who  is  a  party  to  a  fraudulent  transaction,  die  pending  suit  for  a  re- 
scission, his  administrator  may  be  substituted.  Jb, 

6.  Same. — Evidence. — Admissions. — The  admissions  of  a  defendant,  who 
furnishes  the  consideration  to  secure  a  conveyance  of  land  executed 
by  the  plaintiff,  and  who  is  the  real  party  in  interest,  though  the 
conveyance  was  made  to  a  co-defendant,  are  admissible,  in  an  action 
to  rescind  the  conveyance  for  fraud.  lb, 

FRAUDULENT  CONVEYANCE. 

1.  Sufficiency  of  Complaint. — No  Property  Subject  to  Execution. — In  an  action 
to  set  aside  a  fraudulent  conveyance  it  must  be  alleged  in  the  com- 
plaint that  at  the  time  of  the  conveyance,  as  well  as  at  the  time  the 
action  was  commenced,  the  defendant,  or  grantor,  had  no  property 
subject  to  execution.  Line  v.  State,  ex  rel.,  468 

%  Special  Finding. — SUenee  of  as  to  Other  Property. — Where,  in  a  suit  to  set 
aside  an  alleged  fraudulent  conveyance  of  land,  the  special  finding  of 
facts  failed  to  disclose  that  the  grantor  had  no  property  other  than 
the  said  land  out  of  which  the  debt  sued  for  might  be  made  either  at 
the  time  of  the  conveyance  or  from  that  time  to  the  time  suit  was 
brought,  a  judgment  setting  aside  the  conveyance  was  erroneous. 
The  finding  being  silent  upon  these  material  facts,  it  stands  as  if 
such  facts  were  not  proven. 

Hartlepp  v.  Whitely,  Easier  dc  Kelly  Co.,  64S 

FRAUDULENT  REPRESENTATIONS. 
See  Fraud,  2,  3. 

GENERAL  ASSEMBLY. 

DdegcCtion  of  Power. — The  General  Assembly  can  not  delegate  its  law- 
making power  to  any  person  or  body.         Langenberg  y.  Decker,  471 
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GRAVEL  ROAD. 
See  Mandamus. 

1.  Board  qf  County  (JommissionerB. — Appeal  to  Oircuit  OouH. — In  the  matter 
of  the  establishment  of  a  free  gravel  road,  an  appeal  can  only  be  taken 
to  the  circait  court  from  a  final  order  of  the  board  of  county  commis- 
sioners. Wilson  y.  McClain,  SS5 

2.  EdimaU  of  Engineer, — The  estimate  of  the  engineer  on  a  gravel  road  is 
pnma  facU  correct,  and  the  burden  is  on  the  person  attacking  it  to 
show  U'aud  or  mistake.  Such  an  estimate  is  not  conclusive,  and  can 
not  be  so  made  by  agreement  of  the  parties  in  advance. 

McCoy  V.  AhU^  417 

8.  Same. — Contrad, — Coneltuiveness  of  Adion  of  Board  of  Cotnmimoners. — 
CoUaieral  Attack. — As  to  the  nature  of  ihe  contract  and  like  matters, 
the  decision  of  the  board  of  county  commissioners  is  conclusive  as  to 
all  persons  who  come  in  after  the  work  has  been  done  on  the  contract 
to  the  satisfaction  of  such  board  and  the  engineer,  and  seek  to  defeat 
a  recovery  by  the  contractor.  Such  persons  can  not  go  behind  the 
contract,  for  that  is  a  collateral  attack.  Ib^ 

4.  Same. — Estoppel. — Standina  By. — Property-owners  who  stand  by  inac- 
tive and  passive  until  alter  the  work  is  done  can  not  come  in  and 
defeat  a  recovery  by  the  contractor  for  the  value  of  his  work  and 
materials  furnished  without  compensation.  lb. 

5.  Remon«lrane/e  Against  Purchase  of — Older  qf  County  Commissifmers  Sus- 
taining.— Appeal  from. — Where  the  board  of  county  commissionerSy 
after  the  preliminary  steps  had  been  taken,  looking  to  the  purchase 
of  a  (gravel  roadj  unstained  a  remonstrance  filed  before  it,  against 
completing  the  purchase  and  entered  an  order  to  that  effect,  and  an 
appeal  was  taken  from  such  order  to  the  circuit  court  by  thecompany, 
the  court  did  not  err  in  overruling  a  moiion  filed  by  the  appellant  for 
an  order  on  the  board  of  comrainsioners  to  issue  the  bonds  of  the 
county  to  it  in  payment  for  its  toll  road.  The  remonstrnnoe  set  forth 
that  the  appellant  had  no  title  to  a  portion  of  the  road  which  bad 
been  appraised,  and  the  issue  thus  tendered  remained  untried  aud 
undetermined.  Dayton  O.  R.  Co.  v.  Board,  etc.,  584 

6.  Same. — Description  of  Road  in  Petititm.  -Suffieienry  of. — A  petition  filed 
with  the  board  of  county  commissioners  for  an  election  on  thequestion 
of  purchasing  a  gravel  road,  need  only  contain  such  a  description  of 
the  road  as  will  enable  the  surveyors  Hud  viewers  to  find  and  identify 
the  road  which  is  to  be  made  the  subject  of  purchase.  i6. 

7.  S(ime. — Order  of  County  Comrnimoners. — Right  of  Company  to  AppeaL — 
The  gravel  road  company,  though  not  a  party  of  record  to  the  pro- 
ceedings before  the  board  of  commissioners,  had  such  an  interest  in 
the  matter  involved  as  to  authorize  it  to  prosecute  an  appeal  to  the 
circuit  court.  /6. 

8.  Sam^  — Refusal  to  Purchase. — Final  Judgment  of  County  CommissMners, — 

Whne  Appeal  from  Lies — The  final  judgment  of  the  board  of  commis- 
sioners refusing  to  purchase  the  gravel  road  involved  judicial  action 
from  which  an  appeal  would  lie,  and  the  only  remedy  to  which  the 
appellant  was  entit'ed  was  that  of  an  appeal  to  the  circuit  court,  lb, 

9.  Sime, — Suffic'cncy  of  Petition. — Judgment  of  Omnty  Commissioners  Upon, — 
Where  the  board  of  commissioners  ordered  an  election  to  pass  upon 
the  question  of  the  purchase  of  a  gnvel  road,  it  necessarily  passed 
upon  the  sufficiency  of  the  petition  requesting  such  an  election,  and 
having  the  right  to  determine  whether  or  not  it  would  proceed  on 
the  petition,  and  having  determined  that  it  would  proceed,  its  jud^ 
ment  was  not  void.  i&. 
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GUARDIAN'S  BOND. 

tiee  DAMAGXSy  6. 

,       HABEAS  CORPUS. 
For  sofficiencj  of  petition  see  opinion.  CwiU  t.  Curtis,  489 

HARMLESS  ERROR. 
See  Practice^  22,  24. 

HUSBAND  AND  WIFE. 
See  MoRTOAOE,  2. 

1.  TenanU  by  Ent%retie$. — Individual  Debt  (^  the  Husband, — Suretyship, — 
Where  land  is  owned  by  husband  and  wife  as  tenants  by  the  entire- 
ties, and  the  husband  and  wife  sign  a  note  and  execute  a  mortga^  on 
said  land  to  secure  the  individual  debt  of  the  husband,  the  wife  is 
only  a  surety,  and  the  mortgage  is  void.  Wilson  y.  Logue,  191 

2.  Same, —  Wife^s  Suretyship. — Evidence  llending  to  Show. — Where  there  is 
evidence  tending  to  show  that  the  note  and  mortgage  in  suit  were 
executed  to  secure  a  loan  made  by  the  plaintiff  to  the  husband,  that 
the  money  was  intended  and  was  in  fact  used  by  the  husband  to  pay 
his  individual  debts,  and  that  the  plainiifi'knew  at  the  time  the  loan 
was  made  th:it  the  money  was  borrowed  for  the  use  of  the  husband, 
the  finding  of  the  trial  court  that  the  debt  evidenced  by  said  note  and 
mortgage  was  the  separate  debt  of  the  husband,  and  that  the  wife  was 
only  surety,  will  not  be  disturbed.  lb* 

8.  Same. — Mechanic^ s  Lien. —  Maiei'ial  Purchased  by  Husband.^-When  Bind-' 
ing  Upon  Wife. — Recording  Lienin  Wrong  Book. — Where  land  is  owned 
by  husband  and  wife  as  tenants  by  the  entireties,  and  the  husband, 
with  the  knowledge  of  his  wife  and  without  objection  on  her  part, 
purchases  material  to  replace  a  bam  on  said  premises  destroyed  by 
nreand  the  wife  was  present  when  the  material  was  delivered  and  used 
in  the  construction  of  the  building,  and  made  no  objection,  the  party 
lurnishing  the  material  m»y  acquire  a  lien  against  said  property  by 
filing  a  notice  as  required  by  law  of  his  intention  to  hold  a  lien.  The 
fact  that  the  recorder  recorded  the  notice  in  the  wrong  book  does  not 
vitiate  the  notice.  lb, 

INDICTMENT. 

See  Criminai.  Law,  4. 

INFANT. 
See  Master  AKD  Servant,  1  to  3;  Negligence,  19. 

INJUNCTION. 

See  Real  Estate,  8 ;  Schools,  1,2;  Surface  Water,  1 ;  Taxes,  1,  7. 

1.  DecTfe  without  Bond  Being  Filed, — Collateral  Attack  Upon, — A  decree 
granting  an  injunction  without  a  bond  beinff  filed  is  at  most  only  er- 
roneous, and  can  not  be  collaterally  attacked.    LevAs  v.  Bowland,  lOS 

2k  Natural  Gas. — Sinking  Wefl. —  Use  of  Explosives. — Adjoining  Land-Owner, 
— A  land-owner  has  the  legal  right  to  sink  a  well  on  his  own  land, 
and  draw  therefrom  all  the  gas  that  may  naturally  flow  to  it,  although 
by  so  doing  he  may  diminish  the  supply  of  an  adjoining  land-owner, 
and  an  injunction  will  not  lie  to  prevent  the  use  of  an  explosive  in 
*' shooting ''  a  well  on  the  gronnd  that  it  will  increase  the  now  of  gas 
to  the  injury  of  an  adjoining  land-owner. 

People's  Gas  Co,  v.  Tyner,  971 

3.  Samt.^  If  parties  sink  a  gas  well  in  the  center  of  a  thickly  populated 
city  where  they  can  not  collect  the  necessary  quantity  of  nitro-glycer- 
ine  to  "shoot"  it,  without  endangering  the  property  and  lives  of 
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those  who  have  no  connection  with  their  operations,  they  most  he 
content  with  such  flow  of  gas  as  can  he  obtained  without  such  *' shoot- 
ing/' and  an  injunction  will  lie  against  them  to  prevent  the  accumn- 
lation  or  use  of  said  explosive.  Il>, 

4,  Same. — Ad  Complained  of  a  Ci-ime, — The  application  for  such  an  in- 
junction can  not  be  defeated,  because  tlie  accumulation  of  nitro- 
glycerine within  the  corporate  limits  of  a  town  or  city  is  a  crime. 
A  private  citizen  may  maintain  an  action  for  a  public  wrong,  if  he 
suners  an  injury  peculiar  to  himself,  and  not  sustained  by  the  general 
public.  Ih. 

6.  Same. — Temporary. —  What  Sufficient  to  Authorize  — To  authorize  a  court 
to  grant  a  temporary  injunction  it  is  not  necessary  that  a  case  should 
be  made  that  would  entitle  the  plaintiff  to  relief  at  all  events  at  the 
hearing.  It  is  sufficient  if  the  court  find  U|K>n  the  pleadings  and 
evidence  a  case  which  makes  the  transaction  a  proper  subject  for 
investigation  in  a  court  of  equity.  lb, 

0.  JVtwite  Corporation. —  Wrongftd  Use  of  Wharf  by. — Common  OounciL — 
Where  a  corporation  for  purely  private  purposes  has  entered  upon  a 
strip  of  land  nsed  for  wharf  purposes,  and  has  begnn  the  construction 
of  alog'Way  and  raised  platform  thereon,  and  threatens  to  use  a  steam 
engine  in  the  prosecution  of  its* business  on  said  wharf,  one  who  lives 
in  the  immediate  viciAity  of  the  wharf  may  enjoin  such  a  use  of  the 
wharf,  his  complaint  nhowing  injury  to  the  use  and  enjoyment  of  his 
dwelling-house  iherefrom,  and  consequent  depreciation  in  its  value, 
and  the  interference  of  its  comfortable  enjoyment  by  dnst,  smoke  and 
offensive  odors.  The  common  council  of  a  city  can  not  authorize 
such  an  obstruction  of  the  wharf.   Adams  v.  Ohio  Falls,  etc,,  Co.,  S75 

7.  Same. — InUrferenee  wifh  Comfortable  Enjoyment  of  Dwelling. — It  is  not 
necessary  to  a  rightof  action  by  the  plaintiff  that  his  dwelling-house 
will  be  injured  by  the  proposed  use  of  the  wharf,  but  if  its  comfort* 
able  enjoyment  will  be  essentially  interfered  with  bvdust,  smoke  and 
offensive  odors,  relief  by  injunction  will  be  awarded.  Ib^ 

8.  Same. — Bight  in  Common  with  Publie. — Deprivation  of.— The  plaintiff  in 
such  a  case  has  no  right  of  action  on  account  of  the  deprivation  of 
the  right  which  he  in  common  with  the  general  public  has  to  use  and 
drive  over  that  part  of  the  wharf  occupied  by  the  obstruction.       lb. 

9.  Same. — Injury  as  Taz-FUyer. —  When  Complaint  Fails  to  Show. —  Where  it 
does  not  appear  in  the  complaint  that  plaintiff's  taxation  wonid  be 
increased  either  directly  or  indirectly  oy  the  alleged  wrongfnl  nse 
and  obstruction  of  the  wharf,  there  is  nothing  to  show  that  he  will 
suffer  injury  as  a  taxpayer  on  that  account.  lb. 

10.  Natural  Oas.—'' Shooting"  Well.— Use  of  Explosives.-^kn  ininnction  wiW 
lie  to  prevent  the  "  shooting"  of  a  gas  well  and  the  accumulation  of 
nitroglvcerine  for  that  purpose,  when  it  will  endanser  the  dwelling- 
house  of  the  plaintiff,  and  the  lives  of  himself  and  family. 

Tyner  v.  People^s  Oas  Co.,  4O8 

11.  Same. — Increa»ing  Flow  of  Oas. — Adjoinina  Land-Owner. — A  party  has 
the  right  to  explode  nitro-glycerine  in  his  well  for  the  purpose  of  in- 
creasing the  flow  of  gas,  and  an  injunction  will  not  lie  to  prevent  his 
doing  so,  on  the  ground  thnt  thereby  gas  will  be  drawn  off  from  the 
plaintiff's  land  into  the  defend  ant's' well.  76. 

12.  Bestraining  Order  Issued  by  Judge  Absent  from  State. — A  judge  of  this 
State  can  not  sit  in  chambers  in  the  State  of  Michigan,  and  issue  a 
valid  restraining  order.  Where  an  appeal,  however,  was  not  taken 
until  after  a  trial  of  the  cause  on  its  merit%  and  a  final  judgment  in 
the  appellee's  favor  which  vacated   the  temporary  injunction,  the 
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'        error,  though  properly  saved  by  the  appellant,  was  not  an  available 
error.  JMce  v.  BaykM,  4S7 

INSANITY. 
See  Will,  1,  2. 

INSTRUCTIONS  TO  JURY. 

See  JuBY,  2,  Malicious  P&osecution,  3;    Master  and  Sbbvant,  8; 
Nbglioenoe,  7 ;  Practice,  12,  29,  30;  Railroad,  9. 

1.  Advoeating  a  Oompromiae  Verdict. — A  clause  in  an  instruction  is  erro- 
neous which  states  to  the  jury,  after  it  has  been  deliberating  upon  its 
verdict  some  time,  that  "  The  law  which  requires  unanimity  on  the 
part  of  the  jury  to  render  a  verdict,  expects  and  will  tolerate  reason- 
able comprombe  and  fair  concessioDs/'  The  law  does  not  expect  any 
compromise  on  the  part  of  jurors.  It  expects  every  juror  to  exercise 
his  individual  judgment,  and  that  when  a  verdict  is  agreed  to  it  will 
be  the  verdict  of  each  individual  juror.  Richardson  v.  Coleman,  fSlO 

2.  Mu8i  be  Coneidet'ed  Together, — Instructions  given  to  a  jury  must  be  con- 
sidered as  a  whole.  If  when  taken  together  they  fairly  and  correctly 
state  the  law,  the  cause  will  not  be  reversed,  even  if  some  of  the  in- 
structions, considered  alone,  might  seem  incorrect. 

Evansville,  etc.,  R.  R.  Co.  v.  Talbot,  ££X 

8.  When  Court  Should  not  Direct  Verdict. — Where  there  is  evidence  tending 
to  support  the  plaintiff  on  all  material  questions,  it  is  proper  for  the 
court  to  refuse  to  instruct  the  jury  to  return  a  verdict  in  favor  of  the 
defendant.  Pennsylvania  Co.  v.  McCormack,  261 

4.  Same.— Correctness  </. — See  Opinion. — For  correctness  of  instructions 
on  some  of  the  more  material  points  involved  in  the  case,  see  latter 
part  of  opinion.  lb. 

5.  Haw  Considered  when  Evidenee  not  in  Record. — When  the  evidence  is  not 
in  the  record,  instructions  given  by  the  court  can  not  be  regarded  as 
erroneous  if  they  can  be  considered  as  correct  upon  any  state  of  facts 
admissible  under  the  issues,  and  instructions  requested  and  refused 
will  be  presumed  to  have  been  refused  because  not  applicable  to  the 
facts  of  the  case.  Holland  v.  Sta^e,  568 

6.  Same. — Evidence  Concerning  Good  Character. — Ciiminal  Broaeeuiion. — In- 
structions to  the  jury  in  a  criminal  prosecution  are  erroneous  which 
declare  that  if  the  jury  find  from  the  evidence,  "  independent  of  the 
evidence  of  good  character,"  that  there  is  a  reasonable  doubt  of  guilt 
then  they  should  acquit,  hot  that  they  must  convict  if  they  find,  in- 
dependent of  the  evidence  of  good  character,  that  he  committed  the 
crime.  The  effect  of  these  instructions  was  to  deprive  the  accused  of 
the  benefit  of  evidence  of  good  character,  which  they  assume  had  been 
given.  Evidence  of  good  character  is  to  be  considered  in  connection 
with  other  evidence  upon  the  question  of  guilt  or  .innocence,  and  it  is 
not,  as  these  instructions  assert,  to  be  considered  apart  from  the  other 
evidence.  16. 

INSURANCE. 

See  Life  Insurance. 

Loss  by  Fire. — Special  Funding. — Notice  oj  Loss. — Proof  of  Ownership. — In  an 
action  on  a  policy  of  fire  insurance  providing  that  in  case  of  loss  or 
damage  the  assured  shall  forthwith  give  notice  of  said  loss  in  writing 
to  the  company  at  its  Chicago  office,  the  special  finding  of  the  jury 
that  the  local  agent  of  the  company  immediately  notified  the  company 
at  its  Chicago  office  of  the  loss  and  the  probable  amount  of  damage, 
and  that  the  company  sent  its  adjuster  to  estimate  the  loss,  etc.,  shows 
a  substantial  compliance  with  said  provision.  While  the  finding  does 
not  state  that  the  notice  given  was  in  writing,  the  fair  inference  is 
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that  it  was  in  writing,  for  it  states  that  the  agent  sent  to  the  defendant 
notice  of  said  fire,  that  the  notice  gave  the  number  of  the  policy,  etc^ 
and  the  appellant  acted  on  the  notice.  The  finding  of  the  jury  that 
the  policy  sued  on  was  issued  by  the  company  to  the  plaintifi*<it  being 
stated  in  the  policy  that  he  was  the  owner  of  the  property),  safficiently 
shows  that  the  property  destroyed  was  the  property  of  the  plaintiff. 

Phcmix  Iru.  Co.  ▼.  Ferry ^  679 

INTENT. 

See  CBimirAL  Law,  S,  4;  Deed,  6. 

INTEREST. 
See  Taxes,  0. 

INTERROGATORIES  TO  JURY. 
See  Practice,  13. 

1.  Qeiyeroi  Verd%ct,^What  ore  SUUemenis  of  FaU.—WheTe  the  facts  stated 
in  an  answer  to  an  interrogatory  are  such  as  to  preclude  a  recovery, 
the  court  must  so  adjudge,  although  answers  upon  other  points  may 
be  favorable  to  the  p^rty  who  relies  upon  the  genenii  verdict.  The 
iit:«tement  that  a  person  saw  an  approaching  engine  forty  or  fifty  feet 
from  him  before  he  attempted  to  cross  a  railroad  is  the  statement  of  a 
fact,  nnd  so  is  the  statement  that  he  attempted  to  cross  and  was  struck 
by  the  locomotive.  Korrady  v.  LaJce  Shore,  etc.,  R,  W.  Co.,  £61 

2.  Same. — Asking  for  General  Conclusion. — Impropriefy  of. — It  is  not  error 
for  the  court  to  decline  to  permit  an  interrogatory  to  go  to  the  jniy 
which  asks  for  a  general  conclusion,  intermixing  matters  of  fact  with 
matters  of  law. 

JAIL. 

See  County,  2. 

JUDGMENT. 
See  Damages,  6;  Jttbisdiction,  1. 

1.  Void  and  Voidable. — When  is. — A  jndement  of  a  court  of  competent 
jurisdiction  is  not  void  unless  the  thing  making  it  so  is  apparent 
upon  the  face  of  the  record.  If  the  infirmity  do  not  so  appear,  the 
judgment  may  be  voidable,  but  it  is  not  void.  PcUmerton  v.  iIoop,SS 

2.  Sa/me. — Fraud, — JudgmerU  Obtained  by,  Binding  on  Parties. — A  judgment 
obtained  by  fraud  is  binding  on  the  parties  until  set  aside  in  some 
proceeding  instituted  for  that  purpose.  lb. 

8.  Same. — Death  of  Defendant  Before  Judgment  Rendered. — If  a  defendant 
has  been  served  with  process  and  then  dies,  a  judgment  thereafter 
rendered  against  him  is  not  void  nor  open  to  collateral  attack.      lb. 

4.  What  is  a  GoUcUercd  Attack  Upon. — Any  attack  noon  a  judgment  for 
want  of  jurisdiction  in  the  court  which  rendered  it,  predicated  upon 
matter  dihois  the  record,  is  a  collateral  attack.        Cully  v.  Shirk,  76 

6.  Motion  in  Arrest. — Motions  in  arrest  of  judgment,  for  defects  in  a  com- 
plaint, reach  such  defects  only  as  are  not  cured  by  the  finding  of  the 
court  or  the  verdict  of  the  jury.  PoweU  v.  Bennett,  466 

JUDICIAL  KNOWLEDGE. 
See  Pleading,  10. 

JURISDICTION. 

See  Appellate  Cotjbt  ;  Change  of  Venue,  3,  4 ;  Countt  Coxxibbioh- 

EBS,  6;  Pbagtice,  35. 

1.  Atiion  to  Set  Aside  Judgment. —  When  Does  not  Lie.^^A.  defendant  can 
not  maintain  a  separate  and  independent  action  to  set  aside  a  jndg^ 
ment|0n  the  groond  that  it  was  taken  against  him  by  default  and 
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without  notice,  where  the  return  of  the  sheriff  to  the  8am  mons  shows 
that  he  was  served  by  copy  thereof  left  at  his  *'  last  and  usual  place 
of  residence/'  and  there  are  no  charges  of  fraud  on  the  part  of  the 
plaintiff  or  the  officer,  and  no  allegations  of  a  defencCi  in  whole  or 
part,  to  the  cause  of  action  stated  in  the  complaint.   Cully  v.  Shirk,  76 

2.  Jurisdiction  of  the  subject-matter  means  jurisdiction  of  the  class  of 
cases  to  which  the  particular  case,  in  which  the  question  raised,  be* 
longs.  McCoy  v.  Able,  417 

JURY. 

1.  AdiMoty. — Court  may  Disregard  its  Findings  — In  a  case  of  equity  juris- 
diction where  the  court  for  its  information  submits  certain  questions 
of  fact  to  a  jury,  the  court  is  at  liberty  to  disregard  the  answers  of 
the  jury  to  interrogatories,  and  to  render  judgment  in  disregard  of 
the  findings.  *  brwndage  v.  DeachUr,  174 

%  Same. — Instruetions  to, — In  cases  where  the  finding  of  the  jury  is  merely 
advisory,  and  in  no  sense  binding  on  the  court,  it  is  doubtful  if  the 
reversal  of  a  judgment  because  of  instructions  given  to  the  jury  in 
any  such  case  would  be  advisable.  Certainly  not,  where,  as  in  the 
case  at  bar,  the  record  affirmatively  shows  that  the  court  did  oot 
follow  the  findings  of  the  jury.  Jh, 

3.  Filing  Pleadings,  After  Swearing  (^ — Beswearing  of. —  Unavnilable  Error 
on  Second  TriaL — Where  pleadings  are.  filed  in  a  cause  after  the  jury 
have  been  sworn  to  try  said  cause,  and  the  jury  is  not  resworn  after 
filing  said  pleadinfirs,  and  there  is  a  second  trial  of  said  cause,  the 
failure  to  reswear  the  jury  in  the  first  trial  is  not  error  to  be  taken 
advantage  of  in  the  second.  Havens  v.  Oard,  6S9 

LIEN. 

fiee  Drainage,  1,  2;  Mortgage,  2,  3;  Partnership,  2;  Pragticb,  27, 

28;  Vendor  and  Vendee. 

1.  fhymen^. — Tender, — To  prevent  a  legal  or  equitable  lien  ripening  into 
a  title,  the  owner  of  the  property  must  pay  or  tender  the  amount  of 
the  lien.  Reeves  v.  OroUendick,  107 

2.  Mortgage. — Ditch  Assessment. — When  a  person  buys  land  subject  to  m 
mortgage,  and  the  purchaser  subsequently  pays  off  said  mortgnge  in- 
debtedness, and  there  is  a  ditch  assessment  Hgainstsaid  land,  the  pur- 
chaser can  not,  by  so  doing,  be  subrogated  to  the  rights  of  the  mort- 
gagee under  said  mortgage  and  have  the  same  declared  a  prior  lien 
to  said  assessment,  because  the  estate  in  fee  and  the  mortgage  estate 
meet  in  the  same  person,  and  the  latter  is,  under  the  law,  completely 
drowned.  Shirk  v.  WhUten,  466 

LIFE  INSURANCE 

1.  Oeneral  Agent,  Who  Is. — Powers  of  to  Grant  EsctenswiS  €§  TimA  af  Paym/snt, 
^An  agent  of  a  mutual  life  insurance  companv,  assigned  to  the  terri- 
toiy  of  a  State,  charged  with  the  duty  of  soliciting  applications  for 
membership,  collecting  membership  fees,  organizing  local  aid  socie- 
ties, appointing  sub-agents,  and  in  addition  thereto  empowered  *^  to 
assist  in  working  within  the  territory"  named,  *^  Hud  to  do  and  per- 
form such  other  acts  and  things  as  may  be  necessary  to  build  up  the 
interests  and  defend  the  rights  of  said  life  association  in  said  terri- 
tory," is  a  general  agent,  and  has  power  to  orally  agree  to  an  extension 
of  the  time  of  payment  of  dues,  even  when  the  policy  would  be  avoide<i 
if  payment  had  not  been  made  within  the  time  limited,  unless  an 
extension  had  been  granted.         Painter  v.  Industrial  Life  Ass*n,  68 

%  Same. —  Waiver  of  Forfeiture  by  Accepting  Paifment. — Exterision  of  Time  of 
Pdymsnt. — Death  on  Day  to  Which  Time  of  Payment  was  Extended, — Com' 

Vol.  131.— 40 
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vny  IAable.-^A.  by-law  of  a  mutual  inetirance  company  provided  that 
fall  monthly  payments  were  "due  from  each  member  on  the  first  day 
of  each  calendar  month,  with  the  remainder  of  the  month  allowed  as 
days  of  grace  for  payment,"  and  that  the  membership  "should  not 
cease  until  after  the  (fays  of  grace"  had  exj)ired.  it  was  also  provided 
that  if  any  monthly  payment  was  not  paid  to  the  association  at  its 
home  office  within  the  time  as  above  stated,  the  membership  should 
"cease  and  terminate,  the  certificate  become  null  and  void,  and  all 
money  paid  thereon  be  forfeited  to  the  association,  and  credited  to  the 
contingent  fund."  The  assured  paid  his  instalment,  due  September 
first,  on  October  4 ;  the  one  due  October  first,  November  first ;  the  one 
due  November  first,  December  2d ;  and  the  one  due  December  first, 
by  oral  agreement  with  the  general  agent  having  the  powers  pre- 
.  viousiy  enumerated,  was  to  have  been  paid  January  5th ;  but  before 
the  close  of  business  hours  the  fnsured  suddenly  fell  dead. 
Hddf  that  the  insurance  company  had  extended  the  time  of  payment, 
and  were  liable.  i6. 

3.  Same  — DedaraHons  of  President  of  Insurance  Company  cfier  Deaih  of  In- 
sured.— Conversations  had  with  the  president  of  the  insurance  com- 
pany after  the  death  of  the  insured,  tending  to  show  the  powers  of 
the  agent  above  mentioned,  and  also  showing  a  willingness  to  have 
accepted  the  payments  after  the  days  of  grace  had  elapsed,  is  admia- 
sible  in  evidence  when  taken  in  connection  wiih  the  other  facts.    lb. 

MALICIOUS  PROSECUTION. 

1.  Ereessive  Damages. —  When  Verdict  ioill  not  be  Disturbed. — New  TMaL — In 
an  action  for  malicious  prosecution  which  involves  the  question 
of  compensation  for  an  injury  to  character,  a  new  trial  will  not  be 
granted  on  the  ground  of  exce$:sive  damages,  unless  th^y  are  so  ont- 
ragt*ons  as  to  induce  the  belief  th»t  the  ]ury  acted  from  prejndice^ 
partiality  or  corruption.         Evansville,  etc.,  R.  R.  Co.  v.  TaUbot,  t21 

2.  Same. —  WUness — Tedimony  of  in  Criminal  Gauss — Admissibiiity  tf  tn 
Action  for  Malieums  ProseetUitm. — Where  one  of  the  appetlanis  in  the 
cause  was  a  witness,  and  testified  at  the  trial  of  the  appellee  on  the 
charge  of  embezzlement,  it  was  proper  for  the  appellee  in  his  action 
to  recover  damages  for  malicious  prosecution  on  account  of  said 
charge  of  embezzlement,  to  prove  what  the  testimony  of  said  appellant 
was  on  the  criminal  trial.  lb. 

8.  Sftme  — Instructions  to  Jury. — An  instruction  in  an  action  to  recover 
damages  for  an  alleged  malicious  prosecution,  which  stated,  among 
other  things,  that  the  plaintiff  before  he  could  recover  must  prove  by 
a  preponderance  of  the  evidence  "  that  the  defendants,  or  snch  ns  are 
held  liable,  caused  the  arrest  of  the  pUintiff',  or  were  instrumental 
therein,  or  in  some  way  voluntarily  aided  or  abetted  in  the  prosecu- 
tion of  the  plaintiff,"  is  not  objectionable  on  the  ground  that  it  aa- 
Bumes  some  of  the  defendants  will  be  held  liable,  when  taken  in  con- 
nection with  a  subsequent  instruction  which  informed  the  jury  that 
"  there  can  be  no  finding  against  any  defendant  who  is  not  shown  to 
have  been  connected  witli  the  instigation  or  carrying  on  of  the  pros- 
ecution." lb. 

MANDAMUS. 

See  Elections,  3 ;  School  Trustee,  1  to  3. 

1.   County  Commissioners  — A  writ  of  mandate  will  not  issne  against  a 

boHrd  of  commissioners^  when  acting  in  a  judicial  capacity,  to  direct 

the  performance  of  a  judicial  duty  in  any  particular  mode  or  to  render 

any  particular  judgment  State,  ex  rel ,  T.  Board,  etc.,  90 

8.  Same. — Purchase  of  Gravel  Road. — Where  the  board  of  commissioners 
submits  to  the  voters  of  a  township  the  question  of  the  purchase  of  a 
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gravel  road,  and  the  election  results  in  fayor  of  the  pnrcliase,  but  the 
board  refuses  to  make  an  order  for  such  purchase,  mandamus  will  not 
lie  to  compel  the  board  to  make  such  order,  as  in  such  a  case  the 
board  acts  judicially.  16. 

8.  Same,— Adequate  Legal  Bemedy, — Mandamus  will  not  lie  where  the 
party  applying  for  ihe  writ  has  an  adequate  legal  remedy.  The 
right  of  appeal  is  an  adequate  legal  remedy,  within  the  meaning  of 
this  rule.  /6. 

MARRIAGE  CONTRACT. 

1,  Breach  of, — Evidence. — IHieii  Intercourse. —  Violent  Conduct  (/  Defendant,'^ 
Evidence  showinff  nil  the  facts  in  connection  with  the  association  of 
the  plaintiffand  defendant  together  nnd  their  treatment  of  each  other^ 
inc  uding  their  illicit  intercourse  with  each  other,  and  the  defendant's 
violent  conduct  to  the  plaintifi*,  is  proper.  Chainness  v.  Cox,  118 

2.  Same, — StcUute  of  LimitationR. — ^A  right  of  action  for  a  breach  of  promise 
to  marry  is  not  barred  where  the  time  between  the  first  refusal  to 
marry  the  plaintiff  and  the  bringing  of  the  suit  is  less  than  six 
years.  lb, 

8.  Same. — Staiute  of  Limitalions. — Postponement  of  Marriage. — If  there  is  an 
agreement  to  marry,  and  the  time  for  its  consummation  is  postponed  > 
from  time  to  time  by  the  defendant  up  to  a  date  less  than  six  years 
prior  to  the  commencement  of  the  action  when  the  defendant  refused 
to  marry  tlie  plaintiff,  the  action  is  not  barred  by  the  statute  of  lim- 
itations, lb, 

MARRIED  WOMAN. 

See  Chattel  Mortqage. 

1.  Promissory  Note. — Suretyship. — Innocent  Purchaser, — Under  section  51 19. 
R.  8.  1881,  a  note  made  payable  in  bank,  executed  by  a  married 
woman  as  surety,  is  void  as  to  her,  in  the  hands  of  an  innocent  pur- 
chaser, for  value,  acquired  in  the  regular  course  of  business.  She 
alone  can  claim  the  benefit  of  the  statute.     Varies  v.  Nv^sbaum,  2&1 

2.  Same. — Estoppel  in  Pais.—  What  is  not. — While  a  married  woman  is 
bound  under  our  statute  by  an  estoppel  tnpais,  like  any  other  person, 
the  form  of  the  contract  ^she  signed  the  note  apparently  as  principal) 
does  not  operate  as  such  an  estoppel  where  there  was  no  statement  or 
representation  of  any  kind  to  indicate  that  ehe  was  the  principal  on 
the  note.  lb, 

3.  Same  — Consideration  Paid  to  Sushand, — Suretyship  of  Wife. — The  fact 
that  the  husband  did,  and  the  wife  did  not,  receive  the  consideration 
for  which  the  note  was  executed,  conclusively  establishes  the  prop- 
osition that  she  was  a  surety  and  not  the  principal  in  the  note,  not- 
withstanding the  form  of  the  contract.  i&. 

4.  Estoppel. — Sui^y.-hip  — Brpresentatums.  —When  a  married  woman  rep- 
resents that  a  loan,  which  is  secured  by  mortgage  on  her  lands,  is 
for  her  own  use,  she  will  be  estopped,  as  ngainst  one  who  in  ffood 
faith  has  contracted  with  her  in  reliance  upon  her  statements,  from 
asserting  that  she  is  a  surety,  and  not  the  principal  in  the  transac- 
tion. Taylor  v.  Heam,  6S7 

MASTER  AND  SERVANT. 

1.  Action  for  Damages, — Injury  of  Infant. — ContribtUory  Negligence,— Danger 
Kfwivn  to  Defendant. — CompUiint.— In  nn  action  by  :i  minor,  by  his 
next  friend,  to  recover  damages  occasioned  by  a  personal  injury,  the 
complaint  alleged  that  the  appellee,  who  was  an  infHut,  without 
knowledge  or  experience  of  the  dangerous  properties  of  hot  slag  or 
cinder,  Vas  employed  by  the  appellnnt  to  carry  and  wheel  away  from . 
a  furnace,  and  dump  upon  adjacent  ground,  a  part  of  which  was  cov- 
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ment  as  to. — In  an  action  to  enforce  a  mechanic's  lien  against  a  church 
corporution,  an  averment  in  tiie  complaint  '*  that  during  the  time  the 
plaintiil'  was  delivering  and  hirnishing  the  bricks  fur  said  purpose, 
tie  notified  the  defenduni  corporation  that  he  was  furnishing  ihe  bricks 
for  said  struciuie''  is  sufficient  without  averring  to  what  otiirer  or 
person  representing  the  corporation  the  notice  was  given,  it  is  the 
statement  of  a  fact  and  itot  of  a  legal  conclusion.  lb. 

8.  Sume.—DeiciiptianojProptti/y  in  Notice, — A  description  of  the  property 
in  the  recorded  notice  is  sufficient  which  describes  it  as  follows: 
*' Your  church  prop'rty  at  the  southeast  corner  of  Alabama  street 
end  Merrill  street,  in  the  city  of  Indianapolis,  Indiana,  as  well  as 
upon  the  new  church  building  (house)  recently  erected  thereon  by 
you/'  altliough  the  numbers  of  the  lots  and  the  name  oi  the  county  are 
not  given  'i  he  complaint  supplemented  this  description  by  avermeots 
making  it  full  and  specific.    See  Elliott's  Supp.,  section  1690.        16. 

MEASURE  OF  DAMAGES. 
See  Common  Cabbieb,  1. 

MISTAKE. 

See  MOBTQAQE,  1. 

MORTGAGE. 
See  Lien,  2. 

1.  E^ormaiion. — Mutual  hJisUike, — Where  a  husband  joins  his  wife  in 
signing  and  acknowledging  a  mortgage  on  the  wifes  real  estate,  but, 
by  mutual  mistake,  the  husband's  name  is  omitted  from  the  convey- 
ing clause,  the  mortgagee  is  entitled  to  have  the  mortgage  reformed. 

Collins  V.  Comwell,  £0 

2.  Money  Advanced  to  Pay  Off  Liens,— FaUvre  of  Wife  to  Join  in  Mottgage. — 
Rights  nf  Wife, —Section  S!49o,  R.  S.  1881,  emstrutd,— The  defendant,  in 
common  with  several  others,  owned  a  tract  of  land.  He  and  his  wife 
executed  mortgages  on  his  undivided  interest  to  the  plaintiff  to  secure 
the  indebtedness  of  the  iiusband  for  un  amount  in  excess  of  his  Sitid 
interest.  Ihe  entire  tract  was  heavilv  encumbered.  Th^  defendant 
acquired  the  interest  of  the  others,  upon  the  understanding  thai  he 
was  to  assume  and  pay  off  the  mortgages.  The  plaintiff  agreed  to 
furnish  a  sufficient  nmount  of  money  to  pay  off  and  discharge  all  of 
said  liens  except  those  owned  by  himself.  He  did  so,  and  the  defend- 
ant executed  a  mortgage  to  the  plaintiff  on  the  entire  tract  for  the 
money  so  paid  by  the  plaintiff  and  for  the  amount  of  his  own  mort- 
gages.   The  defendant's  wife  refused  to  join  in  this  mortgage. 

Beidf  that  the  mortgage  executed  to  the  plaintiff  by  the  defendant  repre- 
sented the  whole  of  the  consideration  paid  by  the  defendant  for  the 
conveyance  of  the  property  to  him,  and  that  the  plaintiff  was  as 
much  entitled  to  the  protection  of  section  2495,  R  S.  1881,  which 
declares  that  although  a  wife  do  not  join  in  a  mortgage,  given  to 
secure  the  whole  or  any  part  of  the  purchase- money,  she  is  not  en- 
titled to  any  interest  as  against  the  mortgagee,  as  he  would  have 
been  if  he  himself  had  been  the  vendor. 

Bddf  also,  that  the  mortgage,  in  so  far  as  it  represented  the  money  paid 
as  purchase-money,  was  superior  to  any  interest  of  the  wife,  but  not 
as  to  the  amount  paid  in  extinguishing  the  mortgages  executed  by 
the  husband  upon  his  own  interest.  Butler  v.  TJwmhtirgf  iS37 

8.  Foreelonure  of.— Redemption  by  Subsequent  Mortgagee, — Enforcement  of  Lien, 
Estoppel. — Complaint. — A  mortgagee  from  a  husband  who  redeems  the 
Ipna  from  a  sale  on  foreclosure  of  a  prior  mortgage  executed  by  the 
husband  and  wife,  has  a  lien  wliich  he  may  enforce,  and  in  a  suit  to 
enforce  such  lien,  the  wife  can  not  successfully  assert  that  the  re- 
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demptioD  wasnot  an  effectiye  one,  the  holder  of  the  certificate  haying 
assented  thereto,  and  having  accepted  tiie  redemption  money.  It  is 
immaterial  thai  the  complaint  failed  to  allege  title  to  the  land  in  the 
husband,  the  facts  pleaded  showing  that  he  had  title  thereto. 

Scobey  v.  Kinningham,  562 

4.  Same, — Oapacity  in  which  Bcdemptwn  is  Made. — Estoppel. — The  accept- 
ance of  the  redemption  money  by  tiie  holder  of  the  sheriff's  certilicate 
estops  him,  but  ii  does  not  estop  the  wife  from  availing  hertjelf  of 
such  rights  us  the  statute  confers  upon  her.  She  is  not  estop{*ed  lirum 
que:itioning  the  capacity  in  which  the  appellant  acted  in  redeeming 
the  land,  and  in  asserting  that  he  was  the  owner  of  the  land,  and 
that  he  redeemed  it  in  tiiat  capacity.  Aloberry  v.  OUv  of  Jeffenfonville, 
38  Ind.  198,  McEwen  v.  Oilker,  38  Ind.  233,  and  Kretseh  v.  Belm,  45 
Ind.  438,  held  to  be  overruled.  lb, 

5.  Same. — Absolute  Deed  As  Mortgage. — The  plaintiff  is  not  estopped  from 
asserting  that  he  was  not  the  owner  of  the  land,  but  a  mortgagee, 
although  his  deed  was  absolute  on  its  face,  and  was  recorded  among 
the  conveyances.  lb, 

6.  Same. — Mortgagor's  Title. — Esioppel.^-A  mortgagor  is  estopped  to  aver, 
as  against  his  mortgagee,  that  he  had  no  title  to  the  lana  mortgagCMl. 

MUNICIPAL  C0RP0EATI0N8. 

1.  Street  JmprovemeirU  in  (Hty.—Appeai. — How  Transeripl  Construed, — Precepts 
— By  statute  the  trsnscript  certified  to  the  circuit  court  by  the  city 
clerk  in  an  appeal  from  a  street  improvement,  constitutes  the  com- 
plaint of  the  contractor;  and  it  should  not  be  construed  with  rigid 
strictness  against  him,  and  ought  to  stand,  unless  there  is  some  defect 
in  it  which  affects  the  substantial  rights  of  the  parties. 

Reeves  v.  Qrottendick,  107 

2.  Same. — Right  of  Appeal  Statutory,— The  right  to  appeal  from  a  precept  is 
a  statutory  right;  and  there  is  no  inherent  rightof  appeal  from  it.  lb, 

Z,  Same — Questions  Tried  on  Appeal, — Legislature  May  Restrict.— The  Legis- 
lature has  the  power  to  declare  what  questions  shall  be  tried  on  an 
appeal,  and  may  preclude  parties  from  litigating  such  as  it  may 
deem  properly  settled  by  the  decision  of  the  municipal  officers.      lb. 

4.  Same,— Questions  Antecedent  to  Making  of  Contract,— Transeriptf  What 
Included, — No  question  that  readies  back  of  the  time  of  the  contract  - 
for  street  improvement  can  be  litigated  on  an  appeal  from  a  precept ; 
and  no  irregularity  in  the  proceedings  prior  to  that  time  can  be  drawn 
in  question.  The  steps  taken  in  the  proceedings  prior  to  that  time 
need  not  be  incorporated  in  the  transcript.  lb, 

6.  Same. — Affidavit  for  Preoejft  Made  by  Only  One  ContraOor. — ^The  affidavit 
of  one  of  two  or  more  joint  contractors,  to  obtain  a  precept,  is  suffi- 
cient, lb, 

6.  Same. — Description  of  Lot  Assessed. — Sufficiency  of  Affidavit  as  to. — If  the 
notice  to  the  property-owner  of  the  amount  of  the  assessment  con- 
tains a  description  of  the  property  owned,  and  such  notice  is  combined 
with  the  affidavit  for  a  precept,  the  latter  need  not  contain  a  descrip- 
tion of  the  lot  against  which  it  is  desired  to  obtain  a  precept.        lb, 

7.  Same. — Suffidmey  of  Affidavit  for  a  Precept. — It  is  sufficient  if  the  affi- 
davit for  a  precept  substantially  conform  to  the  statutory  require- 
ments; and  it  need  not  contain  a  recapitulation  of  all  the  steps  that 
have  been  taken  previous  thereto  in  the  proceedings.  Section  3165, 
R.  8.  1881.  Balfe  v.  JoAfuon,  40  Ind.  236,  and  GEsments  v.  Xee,  114  Ind. 
397,  distinguished.  /6i. 
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8.  Same, — Appeal  from  Several  Precepts. — Some  of  Affidavits  InstffieienL — If 
there  is  a  joint  appeal  from  several  precepts,  and  the  several  precepta 
are  included  in  one  transcript,  and  on  such  appeal  the  transcript  is 
treated  bj  the  appellants  as  a  single  complaint,  the  overruling  of  a 
demurrer  for  want  of  facts  is  not  an  available  error  iu  the  Supreme 
Court,  even  though  some  of  the  affidavits  forprecepcs  are  defective    lb, 

9.  Stme. — Kitimatea  of  Costs,  Enyineer  Makes. — The  city  civil  engineer  is 
the  proper  officer  to  make  the  estimate  and  apportion  the  costs  to 
each  lot  or  tract  of  land.  ifr. 

10.  Same, —  Varianee  of  Names  of  Contractors  in  Precept  and  Cotmcit  Proceed- 
ings,— A  variance  between  the  names  of  the  contractors  as  set  out  in 
the  precept  and  in  the  proceedings  of  the  council  is  immaterial  if  it 
reasonably  appears  that  one  and  the  same  person  is  meant.  Ih. 

11.  S'lme, — Assesaxneni,—  WhaJt  is  Sufficient. — Aliowing  Credit  on  Former  Void 
Assessments,— li  the  estimate  of  ihe  city  civil  engineer  is  adopted  and 
approved  by  the  common  council,  thai  is  a  sufficient  assessment ;  and 
the  fact  that  the  resolution  adopting  the  estimate  provides  that  prop- 
erty-owners who  have  paid  part  of  former  assessments  which  have  been 
vacated,  does  not  impair  the  effeciiveness  of  such  assessment.         lb, 

12^  Same, — Assessment  Void  as  to  Other  Property-Oumers. — The  owner  of  prop- 
erty against  which  a  precept  to  collect  an  assessment  has  been  issued, 
can  not  object  to  its  enforcement  on  the  ground  that  assessments 
against  neighboring  lots  are  void.  lb, 

13.  Same, —  Vacating  Void  Assesmient, — Re- Assessment. — Name  of  Owner  Not 
Given, — If  an  assessment  h  void  for  not  giving  the  name  of  the  owner 
of  the  lot  assessed,  it  may  be  vacated  by  the  common  council,  and  a 
new  assessment  made.  A  failure  to  state  the  name  of  a  lot-owner  cor^ 
rectly  is  sufficient  lo  warrant  a  vacation  of  the  asssessment.  lb, 

NATIONAL  BANKS. 

1.  Aimets  Held  in  Trust, — For  What  Purpose. — The  assets  of  a  bank  are  held 
intrust:  1.  For  the  payment  of  its  indebtedness.  2.  For  the  distri- 
bution among  the  stockholders  of  the  surplus  only,  if  any,  after  the 
payment  «>f  such  indebtedness.    McCann  v.  First  National  Bank,  95 

2.  S(Lme. —  Withdrawal  of  Assets  —  When  Can  Not  be  Done  — There  ran  be 
no  voluntary  withdrawal  of  any  portion  of  the  assets  of  a  bank,  whera 
the  eflTect  of  such  withdrawal  will  be  to  impair  the  capital  stock,  or 
endanger  the  security  of  its  creditors.  Where  the  capital  stock  of  a 
bank  is  reduced  to  meet  an  impairment  and  to  escape  an  assessment 
by  the  controller  of  the  currency,  there  can  be  no  withdrawal  of  de- 
preciated securities  which  caused  the  impairment.  lb, 

NATURAL  GAS. 

See  Injunction,  2  to  4,  10, 11. 

1.  Entry  on  Lnnd  Pending  Appeal. — Act  Valid, — That  part  of  the  act  of 
the  Legislature  (Acts  1889,  p.  22)  authorizing  natural  gas  companies 
in  appropriating  land  for  a  right  of  way,  to  cause  the  assessment  of 
damages  to  be  made,  to  appeal  therefrom,  and,  on  paying  to  the  clerk 
of  the  court  the  amount  of  damages  assessed,  to  enter  on  the  land 
appropriated  pending  the  appeal,  is  valid. 

Consumers*,  etc.,  Co.  v.  Harless,  446 

2.  Stme.  —  Validity  o/  Act,  R>slrietums  on  OUisens  of  this  State—  The  act  of 
1889,  authorizing  citizens  or  corporations  of  this  State  to  exercise  the 
ri^ht  of  eminent  domain,  is  not  invalid  on  the  ground  that  it  does 
not  authorize  citizens  or  corporations  of  other  States  to  exercise  such 
right.  lb, 

8.  Same. — LoccU  Law,  is  7^o(.— The  natural  gas  law  of  1889  is  not  sabject 
to  the  objection  that  it  is  local  or  special.  Jb, 
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NEGLIGENCR 
See  Bbidges,  1 ;  Contract,  6 ;  Railroad,  S,  6, 8,  9,  26. 

1.  When  Q;ueaHon  cf  Law  for  the  (hurt, — Where  the  facts  are  undisputed, 
and  can  lead  to  only  one  conclusion,  the  question  of  negligence  is  a 
question  of  law  for  the  court.  Board,  etc,,  v.  Chipps,  66 

2.  Negligent  Use  of  Locomotive  Whiatle. — Frighiening  Hoik  which  Throvcs  and 
Injures  Plaintiff, — The  ordinary  use  of  a  locomotive  or  engine,  and  the 
ordinary  sounding  of  its  whistle  and  escape  of  steam  is  not  negli- 
gence ;  but  the  negligent  and  careless  sonuding  of  the  whistle  and 
blowing  off  of  steam  in  such  a  way  as  to  cause  ii  to  make  an  unusual 
noise,  whereby  the  plaintiff's  horse,  which  he  is  riding,  throws  and 
injures  him,  is  actionable  negligence. 

Indianapolis,  etc,  R,  W.  Co.  v.  BoeUcher,  88 

8.  Same, —  Wilful  Injury. —  What  is. — CoTUrilnUory  Negligence.  ^Vf here  an 
intent,  either  actual  or  constructive,  to  commit  an  injury  exists  at 
the  time  of  its  commission,  such  injury  is  not  negligently,  but  wil- 
fully inflicted;  and  when  the  injury  sued  for  is  alleged  either  in  terms 
or  in  substance  to  have  been  wilfully  or  purposely  committed,  con- 
tributory negligence  is  no  defence.  lb, 

4.  Same. — Evidence  of  Ijoeality  of  Injury, — The  plaintiff  msy  show  the  na- 
ture and  surroundings  of  the  place  where  the  injury  was  inflicted.  lb. 

5.  Same. — Degree  of  Gaution. — Antieipaiing  Injury. — More  vigilance  and 
caution  are  required  in  the  performance  of  actS)  at  a  place  where  in- 
jury is  liable  to  occur  from  their  performance  than  where  no  injury 
may  be  anticipated.  Jb. 

6.  Same. — Evidence  of  QenUeness  of  Horse  Before  and  After  Aceidtni. — Where 
it  was  sought  to  show  that  the  horse  frightened  by  the  blowing  of  a 
steam  whistle  was  at  the  time  gentle,  the  admission  of  testimony  of 
former  and  prior  use,  and  that  he  was  always  gentle  at  such  times, 
even  though  it  were  inadmissible,  is  harmless  error.  lb, 

7.  Sime. — Instructions. — For  what  are  proper  instructions  in  the  case,  see 
opinion.  /&. 

8.  Directing  Verdict  for  Defendant — When  Should  not  be  Done. — The  court 
should  not  direct  a  verdict  for  the  defendant,  in  an  action  to  recover 
damages  on  account  of  the  negligence  of  the  plaintiff,  if  the  evidence 
is  such  that  a  fair  inference  may  be  drawn  from  it  that  the  defendant 
was  guilty  of  negligence  producing  the  injury,  and  that  the  plaintiff 
was  not  guilty  of  negligence  which  contributed  to  such  injury. 

Bush  V.  Coal  Bluff',  etc.,  Co.,  1S5 

9.  Same. —  When  Court  may  Direct  Verdict  for  Defendant. — If  from  the  evi* 
dence  no  reasonable  inference  of  negligence  on  the  part  of  the  defend- 
ant causing  the  injury  can  be  drawn,  or  there  is  but  one  reasonable 
inference  to  the  effect  that  the  plaintiff's  negligence  contributed  to 
the  injury,  then  it  is  the  duty  of  the  court,  on  request,  to  direct  the 
jury  to  return  a  verdict  in  favor  of  the  defendant  lb. 

10.'  Same, — Inference  to  be  Drawn  from  Evidence. — Directing  Verdict, — ^Tf  the 
evidence  is  such  that  impartial  men  may  differ  as  to  the  conclusion 
to  be  drawn  from  it,  the  court  roust  submit  the  question  of  negligence 
to  the  jury  ;  but  if  there  is  no  evidence  supporting  any  particular 
fact  or  theory  of  the  case  and  authorizing  a  reasonable  inference  of 
such  fact  or  theory  essential  to  a  recovery  or  sutiicient  to  create  n 
reasonable  difference  of  opinion  in  the  minds  of  impartial  men  sitting 
in  judgment  on  the  case,  then  it  is  the  duty  of  the  court  to  direct  the 
jury  to  return  a  verdict  against  the  party  having  the  burden  of  es- 
tablishing the  material  facts  essential  to  a  recovery.  lb. 

11.  Same. — Mine. — Injury  in  Shaft  of. — For  a  case  where  the  defendant  is 
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not  liable  for  an  injury  inflicted  by  a  descending  cage,  in  the  shaft 
of  a  mine,  see  opinion.  lb. 

12.  Rm'droad,— Injury  EestUting  in  Death. —  Widow  and  Chiitiren, — Implied 
Damage. — ' Premimplion — Where  a  complaint  charges  a  railroad  com- 
pany with  wrongfully  killing  a  person,  bliows  that  the  person  so  killed 
was  free  from  contributory  fault,  and  that  he  left  a  widow  and 
infant  children  surviving  him,  a  cause  of  action  is  stated,  although  it 
is  not  directly  alleged  that  the  surviving  kinfolks  sustained  actual 
damages.  The  legal  presumption  is  that  infant  children  are  entitled 
to  the  benefit  of  the  father's  services,  and  that  the  wife  is  entitled  to 
the  benefit  of  the  services  and  assistance  of  her  husband,  and  that 
such  services  are  of  value  to  her  and  her  children. 

Korrady  v.  Lake  Shore,  etc.,  R.  W.  Co,,  261 

13.  Sitme, — Ansmert  to  IrUeirogainiies  —Qaefiion  of  Law. — Where  the  facts 
covering  the  question  of  contributory  negligence  are  fully  stated  in 
answers  to  interrogatories,  or  in  a  special  verdict,  it  is  tne  duty  of 
the  court  to  decide  the  question  as  one  of  law  in  cases  where  the  facts 
lead  to  only  one  conclusion.  lb. 

14.  S(ime- — Raiiroad  Crossing. — Contributory  Negtigenee  ^^When  a  person 
voluntarily  attempts  to  cross  a  track  in  front  of  amoving  train  which 
he  sees  not  far  distant  approaching  the  crossing,  he  is  guilty  of  con- 
tributory negligence,  and  can  not  recover.  /6. 

16.  &ame  — Nf-gligence  of  Defendant  —  When  Unavailing. — If  the  plaintiff's 
nefcligence  proximately  contributed  to  his  injury,  he  can  not  reeover, 
no  matter  how  negligent  the  defendant  may  have  hefn,  unless  such 
negligence  is  so  gross  as  to  imply  a  wilful  intention  to  inflict  the 
injury.  lb, 

16.  Slime, — Rate  of  Speed. — Municipal  Ordinanee. — It  does  not  excuse  one 
who  attempts  to  cross  in  front  of  a  locomotive  which  he  sees  ap- 
proaching at  no  great  distance,  that  the  speed  was  eighteen  miles  an 
hour  where  a  municipal  ordinance  lii^ited  the  speed  at  that  point 
to  ten  mil3s  an  hour.  /6. 

17.  When  Question  of  Contributory  Negligence  is  for  Jury. — Where  the  cir- 
cumstances of  a  particular  case  are  such  as  to  warrant  different  in- 
ferences, so  that  one  impartial  and  sensible  man  may  draw  the  in- 
ference and  conclusion  that  the  injured  person  was  guilty  of  contribu- 
tory negligence,  while  another  man,  equally  impartial  and  sensible, 
may  draw  a  different  conclusiim,  the  court  will  not  decide  as  a  matter 
of  law  the  question  of  contributory  negligence,  but  will  leave  it  to  the 
jury  under  proper  instructions. 

Cleveland,  etc.,  R,  W,  Co.  v.  Harrington,  426 

18.  ContributoTy, — ComplainL — Specific  Averinent. — A  general  averment  in 
the  complaint  that  ihe  injured  party  was  himself  free  from  fault  or 
negligence  is  sufficient,  unless  it  is  overcome  by  the  specific  averment 
of  other  facts,  showing  notwithstanding  the  general  averment  that  he 
was  guilty  of  contributory  negligence. 

Ijouiaville,  etc,  R.  W,  Co.  v.  Hanning,  628 

19.  Coniribuiory. — Railroad. — Tvfani. — Improper  Grade  at  Crossing.—ln  an 
action  against  a  railroad  company  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  the  plaintiff,  by  reason  of 
being  thrown  out  of  a  vehicle  while  crossing  the  defendant's  track,  at 
a  highway  or  street  crossing  where  the  grade  of  the  railroad  had  been 
constructed  and  maintained  at  a  much  higher  grade  than  that  of  the 
highway,  the  fact  that  the  injured  party  was  an  infant,  and  was  driv- 
ing the  team  at  the  time  of  the  accident,  does  not  of  itself  establish 
contributory  negligence.    Louisville,  etc.,  R.  R,  Co,  v.  Pritchard,  664 

20.  Same. — Synopsis  of  Emdenee. — The  evidence  fails  to  establish  contriba- 
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tory  negligeDce  when  it  shows  that  the  horses  were  gentle  and  docile; 
that  the  injured  party,  a  girl  of  twelye,  had  driven  them  together  a 
number  of  times  within  a  short  time  previous  to  the  accident;  that 
she  had  driven  in  the  vicinity  of  the  railroads  and  cars,  and  across 
railroads ;  that  the  horses  were  not  afraid  of  or  liable  to  be  frightened 
by  the  cars,  and  that  she  would  have  been  able  to  have  stopped  them 
at  tlie  time  of  the  accident  if  the  railroad  had  been  properly  con- 
structed at  the  crossing.  lb, 

NEGOTIABLE  INSTRUMENTS. 
See  Pbomissoby  Note. 

NEW  TRIAL. 
Siee  Maijciotts  Pboseoxttion,  2;  Pbactice,  40;  Special  Findino,  2. 

1.  Bill  of  Exceptiona  For^  Not  Necessary. — A  motion  for  a  new  trial  does 
not  require  a  bill  of  exceptions  to  make  it  a  part  of  the  record. 

Smith  V.  JameSy  ISl 

2.  Motion  for, —  When  Filed  loo  Zate.— Where  a  case  was  tried  at  the  May 
term,  1889,  and  the  verdict  was  returned  June  7th,  1889,  the  court 
adjourning  for  the  term  on  June  8th,  and  the  next  term  convened 
September  2d,  1889,  a  motion  for  a  new  trial  filed  on  October  4th, 
1889,  was  not  filed  in  season.    See  section  561,  It.  S.  1881. 

Louisville,  etc.,  R.  R.  Co,  y.  Summers,  S4I 

NOTICE. 

See  Admikistbatob's  Sale,  3,  4;  Appeal,  1 ;  Meghanio^b  Lien,  1,  2,  4 

to  6 ;  Railboad,  27. 

SufficieT^  of  Proof  of  Publication, — The  proof  of  publication  is  sufficient 
when  the  affidavit  of  the  publisher  of  the  newspaper  in  which  the 
notice  was  published  states  that  "the  notice  was  duly  published  in 
said  paper  for  three  Weeks  consecutively,  the  first  of  which  publica- 
tions was  on  the  llth  of  September,  1890,  and  the  last  on  the  2cth 
day  of  September,  1890.  The  reasonable  and  fair  construction  of  the 
affidavit  is  that  the  first  and  third  publications  were  on  the  first  and 
last  days  mentioned,  and  the  second  on  an  intervening  day. 

Curry  v.  State,  etc,,  439 
NOTICE. 

See  Taxes,  2,  3. 

OBSTRUCTION  OF  HIGHWAY. 

See  Constitutional  Law,  1. 

OCCUPYING  CLAIMANT. 
See  Real  Estate,  8. 

OFFICE  AND  OFFICER. 

1.  Rinht  to  make  Contracts  with  Ministerial  Officers. — Officers  controlling  the 
affairs  of  a  public  corporation  may  contract  with  ministerial  officers 
of  the  corporation,  unless  such  contracts  are  prohibited  by  statute. 

Board,  etc.,  v.  MitcheU,  370 

2.  Construction  of  Public  Work. — Performance  of  Duty.  —  Presumption  — A 
public  officer,  whose  duty  it  is  to  construct  or  supervise  a  public  work, 
IS  presumed  to  rightfully  discharge  his  duty,  and  what  he  does  wiihin 
the  scope  of  his  authority  is  regarded  as  prima  facie  right,  and  in 
accordance  with  the  law.  Racer  v.  State,  etc.,  S9S 

3»  Refusal  to  Perform  Positive  Duty. — If  in  any  case  a  public  officer  can 
excuse  a  refusal  to  perform  his  positive  duty  because  of  the  lack  of 
time,  he  must  state  specific  facts  clearly  and  fully,  showing  why  the 
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duty  can  not  be  performed.    Mere  general  statements  can  not  soppljr 
the  place  of  facts.  CoU  v.  State,  ex  rd^  619 

ORDINANCE. 
See  RAiiiBOAD,  20,  21. 

PARTIES. 
See  Appbal,  1,  3;  Fraud,  4. 

1,  Fortdoture  of  Mortgage. — Dealh  of  Mortgagor, — SupjpUmental  Compfotnf. — 
In  an  action  to  foreclose  a  mortgage,  if  tlie  mortgagor,  or  the  owner  of 
the  equity  of  redemption,  die,  his  administrator  should  be  made  a 
p:irty  defendant,  if  he  enters  no  appearance,  b^  a  supplemental  com- 
plaint and  service  of  process.  Holland  ▼.  Holland^  196 

2.  8amA, — Appearance.^ Amending  Complaint. — Demwrer  by  Administrator. 
— In  such  an  instance  hu  appearance  does  not  relieve  the  plaintiff 
from  filing  such  additional  pleading.  The  order  book  entries,  mak- 
ing the  administrator  a  party,  can  not  be  resorted  to  in  aid  of  the 
original  complaint;  and  a  demurrer  by  the  administrator  to  the  com* 
plaint  for  want  of  facts  is  well  taken.  lb. 

8.  S'tme. — Foreclosure  of  Mortgage. —  Wife  of  Owner  of  Equity  (f  Redemption, — 
Death  oj  Husband. —  The  wi/e  of  the  owner  of  the  equity  of  redemption 
is  a  proper  party  in  the  foreclosure  of  a  mortgage;  and  when  he  dies 
she  is  a  necess  try  p'lrty.  If  the  land  has  been  conveyed  by  the  mort- 
g  gor,  then  the  wile  of  the  grantee  is  a  proper  party  defendant.     lb. 

4.  CovejuiTU  Running  with  Lund. — Action  to  Enforce  —  Wife  Proper  Pooty 
Plaintiff. — A  wife's  interest  in  the  lands  of  her  husband  has  been  so 
enlarged  by  section  2508,  R.  B.  1881,  that  whileshe  may  not  be  a  nec- 
essary party  plaintiff,  she  is  nevertheless  n  proper  party  plaintiff  with 
her  husband  in  an  action  to  compel  a  railroad  company  to  maintain 
a  crossing  over  its  right  of  way,  and  to  maintain  cattle  guards,  fences, 
etc.,  in  accordance  with  a  provision  in  a  deed,  by  the  husband  and 
wife  of  the  l<ind,  for  the  ri^ht  of  way. 

Lake  Erie,  etc.,  R.  R.  Co.  v.  Priest,  413 

PARTNERvSHIP. 

1.  Ameis  Used  to  Pay  Individtuit  Dfbts  of  Purtnrrs^  Application  of. — Insolvency 
of  Firm. — As  between  themselves,  partners  have  the  right  to  insist 
that  partnership  assets  shall  be  first  used  for  the  payment  ot  the  firm's 
dfbts;  i)ut  this  right  they  may  waive,  and  mny  transfer  or  encumber 
the  firm  property  lo  pny  or  secure  bona  fide  debts  of  the  individual 
partners,  for  which  the  firm  is  not  liable;  and  the  transaction  can 
not  be  successfully  attacked  either  by  a  creditor  or  by  a  receiver  of 
the  firm  appointed  by  reason  of  the  insolvency  of  the  firm. 

Johnson  v.  McClary,  105 

2.  Saw^. — Tsi^n  of  Crediforn. — Cred  itors  of  a  partnersh i p  hn  ve  no  1  ien  u pon 
or  special  intert^st  in  partnership  property,  except  through  the  rights 
of  the  partners.  /6. 

8.  &ime.  — Transfer  by  One  Member  of  Firm  of  Asftets  to  Pay  His  Individual 
Debt. — Consent  of  His  Purtners.— 'Without  the  consent  of  his  partners, 
one  partner  can  not  trarsfer  the  assets  of  the  partnership  to  the  pay- 
ment of  his  individual  debt;  and  unless  all  the  partners  consent  to  or 
ratify  such  transfer,  a  receiver  of  the  firm  may  follow  and  recover  such 
assets,  especially  if  they  are  essential  to  pay  partnership  debts.      lb. 

4.  Partner's  Interest. — Sale  of. — Pt-omissnry  Note.^  Set-  Off. — Where  one  part- 
ner transfers  all  his  right,  title  snd  interest  in  the  assets  of  the  firm, 
including  the  books  and  accounts  of  the  partnership,  to  a  continuing 
member  of  the  firm,  or  another,  and  the  outgoing  member  receives  in 
payment  of  his  interest  the  note  of  the  purchaser,  the  maker  of  the 
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note  can  not  set  off  an  account  apparently  dae  the  firm  from  the 
member  whose  interest  was  transferred.  JSouk  v.  Walker,  SSI 

5.  Same.'^K  sale  bj  one  partner  to  a  continuing  member  of  the  firm,  or 
to  another,  in  the  absence  of  any  special  agreement  to  the  contrary, 
carries  with  it  the  actual  interest  oi  such  partner.  The  pre^umptiun 
is  that  the  account  of  such  partner  with  the  firm  was  taken  into  ac- 
count, and  his  interest  in  the  partnership  increased  or  diminished 
according  to  the  state  of  his  account,  and  that  such  selling  partner, 
in  the  absence  of  a  special  agreement  to  that  effect,  is  not  liable  to 
account  to  the  purchaser  for  any  sum  which  may  be  due  from  him  to 
the  firm,  and  'prima  fceU,  such  transfer  cancels  his  account,  in  so  far 
at  least  as  the  purchasing  partner  is  concerned.  lb. 

6.  New  Trial. — In  an  action  to  compel  an  accounting  and  settlement  of 
a  partnership,  it  is  as  necessary  to  prove  on  trial  that  the  partnership 
debts  were  pnid  as  it  is  to  allege  it  in  the  complaint,  and  until  the 
creditors  are  all  paid,  no  member  of  the  firm  can  recover  for  his  own 
use  any  part  of  the  p.^rtnership  assets,  and  a  failure  to  prove  such 
fact  is  a  ground  for  a  new  trial.  Powell  v.  Bennett,  4^6 

7.  Same, — Evidence, — Under  the  complaint  it  was  competent  for  the  ap- 
pellee to  prove  thit  the  cl»tims  in  favor  of  the  firm  had  been  collected^ 
and  that  the  partnership  debts  had  been  paid.  i& 

PAYMENT. 

See  Tendbb. 

PENALTY. 
See  Pleadino,  4. 

PERSONAL  INJURIES. 
See  RAHiBOAD,  10. 

PLEADING. 

See  Common  Carrier,  1 ;  Drainage,  2;  Easement;  FRAUBtiLEMT Con- 
veyance, 1 ;  Master  and  Servant,  1,  4;  Negliobmce,  18;  Prac- 
tice, 17,  *24,  28 ;  Quietino  Title,  1,  2 ;  Bailuoai),  1, 4^  6, 13, 14, 18, 
25;  Taxes,  2. 

1.  Supplemental  Complaint, — Demttrrer, — A  demurrer  will  not  lie  to  a  sup- 
plemental complaint.  Levris  v.  Rowland,  S7 

2.  Action  to  Becover/or  Injuriea. — Averment  of  Freedom  from  FauU. — In  an 
action  to  recover  for  injuries,  the  general  averment  that  the  plaintiff 
was  free  from  fault  will  be  overcome  only  when  the  specific  facts 
stated  by  the  plaintiff  show  contributory  negligence. 

Toledo,  etc,,  K.  R.  Co,  v.  Adams,  S8 

3.  Conplaint, — If  the  plaintiff  is  entitled  to  any  substantial  relief,  on  the 
facts  stated  in  his  complaint,  a  demurrer  thereto  should  be  overruled. 

hinder  v.  Smith,  I47 

4.  Aetinn  to  Recover  Penalty,—  Each  Day  a  Separate  Offence, — Paragraphs. — 
In  an  action  for  the  recovery  of  a  penalty  for  an  offence  which  is 
shown  to  be  continuous,  the  penalty  being  fixed  at  so  much  for  each 
day  of  its  continuance,  it  is  not  necessary  to  declare  in  separate 
counts  for  each  day's  penalty,  but  all  may  be  grouped  together  in 
one  count,  covering  the  entire  period. 

Toledo,  etc.,  R.  R.  Co,  v.  Stephenson,  £0S 
6.    Goinplaint. — ContrUnUory  Negligence.—  Suffieieney  of  Averment  as  to. — In  an 
action  to  recover  damages  for  personal  injuries  resulting  in  death,  an 
averment  in  the  complaint  that  the  decedent  was  free  from  contrib- 
utory negligence  is  sufficient,  unless  facts  specially  pleaded  clearly 
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show  that  he  was  guilty  of  contributory  negligence. 

Louisville,  etc.,  R.  li.  (Jo.  v.  Summen,  S4I 

6.  Complaint. — Damages. — Demurrer. — If  a  compi aint  shows  that  the  plain* 
tifl' is  eij titled  tosomedamafres  or  to  some  relief,  altiiough  not  so  much 
or  so  great  as  that  demanded,  it  will  repel  a  demurrer. 

Korrady  v.  Lake  Shore,  etc.,  R.  W.  Co.,  £61 

7.  Title  to  Real  Estate.— Deed.—ComplainL-'Vi hen  the  plaintiff  BS£ert3  title 
to  real  estate,  and  bases  his  cl.iim  upon  a  certaiu  deed,  and  the  record 
shows  that  a  deed  regular  in  form,  clear  in  its  terms,  and  appareutlj 
founded  upon  a  valuable  coDsiderrttion,  was  executed  hv  the  gruntor 
to  the  grantee,  and  there  are  no  facts  tending  to  show  iraud  or  mis- 
take, it  is  error  to  sustain  a  demurrer  to  the  complaint. 

Ewing  v.  Luiz,  361 

8.  Afuwer  Can  Not  Perform  a  Double  Office. — A  single  paragraph  of  answer 
can  not  perform  a  double  office.  It  can  not  be  good  as  a  denial  and 
also  as  a  plea  in  confession  and  avoidance.      Racer  v.  State,  etc.,  S9S 

9.  Same. — PUa  in  Confeasian  and  Avoidance. — An  answer  can  not  be  good  as 
a  plea  in  confession  and  avoidance  unless  it  overcomes  by  affirmative 
allegations  the  piima  facie  cuse  which  it  confesses  and  seeks  to  avoid. 
The  affirmative  allegations  are  the  controlling  ones,  and  those  which 
are  equivalent  to  the  denials  embraced  in  the  answer  of  general  denial 
are  without  influence.  *  /6. 

10.  Sxnii  —  Mttat  be  Judged  from  General  Scope  — Maiiera  of  Judicial  Knowi- 
edge. — Averments  Contradicting. — A  pleading  is  to  be  judged  from  its 
general  scope  and  tenor,  and  not  from 'fragmentary  statements  or 
general  conclusions  cast  into  it.  The  general  statements  must  yield 
to  the  specific  alleg.aions.  Averments  contradicting  matters  of  which 
judicial  knowledge  is  taken  are  generally  unavailing.  Jb. 

11.  Same. — Must  Proceed  Upon  Definite  J%eory. — A  pleading  must  proceed 
upon  some  definite  theory,  and  must  be  good  upon  the  theory  on  which 
it  professes  to  proceed.  lb. 

12.  Complftint. — Construction  of. —  What  Court  Will  Look  to. — In  constru  ing  a 
compi aint,an(l  in  determining  the  rights  of  the  parties  thereunder,  the 
court  will  look  to  the  nature  of  the  acts  alleged,  and  if  such  acts  are 
lawful  within  themselves,  the  use  of  such  epithets  as  *'  unlawfully," 
'*  maliciously''  and  *'  wantonly,''  in  the  complaint,  can  not  make  them 
unlawful.  Tyner  v.  Peoples  Ocu  Co.,  4O8 

13.  D^eels  Cured. — In  an  action  on  a  note  and  for  the  foreclosure  of  a 
mortgage,  facts  which  are  not  averred  in  the  pleading,  but  which 
appear  in  copies  of  the  note  and  mortgage  therein  set  out,  cure  the 
denciency  of  the  paragraph.  Taylor  v.  Heam,  SS7 

14.  Same.— Complaint. — Sufficiency  of  Demurrer. — A  complaint  which  states 
an  immaterial  fact  is  not  bad  on  demurrer  if  it  also  states  a  cause 
of  action  for  some  relief.  lb. 

16.  Amended  Complaint. — Anxwer. — Statute  of  Limitations. — Where  an  orig- 
inal complaint  is  amended  so  as  not  to  change  the  cause  of  action,  an 
answer  setting  up  the  statute  of  limitations  as  to  the  amended  com- 
plnint  is  not  good  unless  such  answer  would  have  been  available  as 
to  the  original  complaint.  Ross  v.  State,  ex  rel.,  548 

16.  Complaini.  —  Aveiment  an  to  Special  Damages. — If  a  plaintiff  states  facts 
constituting  a  en  use  of  action,  an  error  in  laying  special  damages 
does  not  invalidate  the  complaint  when  legal  damages  are  recoverable. 

Hoosier  Stone  Co.  v.  Louisville,  etc.,  R.  W.  Co.,  675 

POLICE  POWEB. 
See  C0N8TITUTIONA1.  Law,  3. 
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POSSESSION. 
See  R£AL  Estate,  7,  8. 

PRACTICE. 

See  ABATEMEirr;  Bill  of  Exgeptioks;  Change  of  Venue;  County 
Commissioners,  4 ;  DEMU&KibR  to  Eyii»:nge;  Instbuctions  to  J  ubt  ; 
Inteurogatobies  TO  Juby;  NewTbial;  Sfeclal Finding;  Tbial 
BY  Jury  ;  Vebdict. 

1.  Non  Eit  Factum. — Reply, — PUa  of  Estoppel — A  plea  of  non  est  /actum 
closes  the  issues,  and  does  not  require  a  reply ;  but  a  reply  of  estoppel 
may  be  pleaded  to  such  an  answer.  BrickUy  v.  Edwards^^ 

2.  Same. — Motion  to  Strike  OtU  Pleading. — Overruling, — Overruling  a  motion 
to  strike  out  a  pleading  is  not  such  an  error  as  will  reverse  the  case,  lb 

8.  Erroncoutly  Su^ining  Demurrer  to  Beply. — Special  Findings  oj  Fact  Curing 
Eiror. — Error  occasioned  by  improperly  sustaining  a  demurrer  to  a 
reply  is  cured  if  the  special  finding  of  facts  show  that  the  plaintiff 
was  not  deprived  of  putting  his  whole  case  into  the  record  for  review 
by  the  Supreme  Court.  Miller  v.  Hardy,  IS 

4.  Striking  Out  Exhibit — In  order  to  present  a  question  on  a  ruling  strik- 
ing out  an  exhibit  to  a  complaint,  the  exhibit  struck  out  must  be 
brought  into  the  rc'cord  by  bill  of  exceptions.    ColUns  v.  Comwell,SO 

5.  Sustaining  Demurrer  to  Special  Answer. — Facts  Provable  Under  General 
Denial — It  is  not  error  to  sustain  a  demurrer  to  a  ^ood  affirmative 
paragraph  of  answer  when  all  the  allegations  of  facts  contained  in 
it  can  be  proved  under  the  general  denial.        Palmerton  v.  Hoop,  £S 

6.  Conflict  of  Evidence, — If  the  Qvidence,  though  conflicting,  tends  to  sus- 
tuin  the  finding,  the  finding  will  not  be  disturbed.  Lewis  v.  Rowland,  S7 

7.  ConfUet  of  Evidence. — The  mere  weakness  or  conflict  of  evidence  will  not 

1'ustify  the  setting  aside  of  the  finding  of  ihe  trial  court.    There  must 
^e  an  entire  want  of  evidence  on  some  material  point. 

Coon  V.  Cronk,  44 

8.  Testing  Complaint  for  First  Time  on  Appeal. — Rule  as  to. — Where  the  suf- 
ficiency of  a  complaint  is  questioned  for  the  first  time  in  the  Supreme 
Court  by  assignment  of  error,  it  will  withstand  such  attack  ii  it  be 
sufficient  to  bar  another  action  for  the  same  cause,  and  would  be  good 
after  verdict.  Board,  etc.,  v.  Chipps,  56 

9.  Same. — Sustaining  Demurrer  to  Good  Paragraph. — Facts  Provable  Under 
General  Denial. — It  is  not  error  to  sustain  a  demurrer  to  a  good  par- 
agraph of  answer  if  all  the  matters  therein  averred  are  admissible  in 
evidence  under  the  general  denial,  which  is  pleaded.  lb. 

10.  Theory  of  IS-ial  Court. — Appeal.— The  nppellale  tribunal  will  act  upon 
the  theory  voluntarily  assumed  in  the  trial  court. 

Reeves  v.  Grottendick,  107 

11.  Same.—  Venire  de  Novo. — Object. —  When  Effective. — A  motion  for  a  ventre 
de  novo  reaches  matter  of  form,  and  is  effective  only  when  the  verdict 
is  materially  defective.  Jb. 

1 2.  Instructions. —  Written. — Commenting  on. —  Waiver, — The  practice  of  com- 
menting  on  written  instructions  condemned.       Chamness  v.  Cox,  118 

13.  Striking  Out  lnterrogatoiie8.^1i  is  not  error  to  strike  out  irrelevant  in- 
terrogatories addressed  to  the  opposite  party,  nor  matters  about  which 
there  is  no  dispute.  Stevens  v.  Flannagan,  1S2 

14.  Competency  of  Witness. — Question  under  Section  630.  How  Reserved. — A 
question  upon  the  competency  of  a  witness  may  be  reserved  under  the 
provisions  of  section  630,  K.  8.  1881 ;  and  to  present  such  a  question 
it  is  unnecessary  to  bring  all  the  evidence  into  the  record.  But  to  be 
available  so  much  of  the  evidence  must  be  stated  as  will  enable  the 
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appellate  tribanal  to  clearly  understand  the  nature  and  effect  of  the 
ruling  of  the  trial  court  and  to  see  its  prejudicial  character. 

Smith  V.  James,  ISl 

15.  Same. — Gompeleney  of  Eoidenee, — Beserved  Question  under  Section  6S0, — 
An  independent  and  distinct  ruling  upun  the  admissibility  of  evidence 
may  be  presented  on  appeal  as  a  reserved  question  of  law  under  sec- 
tion 630;  but  the  questions  and  answers  connected  with  other  evidence 
can  not  be  so  reserved  witiiout  bringing  in  all  the  evidence  upon  the 
subject  to  which  such  questions  and  answers  relate.  Jb, 

16.  Crosa- Errors. — For  the  practice  relative  to  cross-errors,  and  the  right 
to  costs  on  reversal,  see  opinion.  Patoka  2^.  v.  Hopkins,  IJ^ 

17.  Sufficiency  of  Pleading. — Review  rm  Appeal, — Where  a  demurrer  to  a  par- 
agraph of  a  complaint  is  overruled,  but  plaintiff  amends  it  before  judg- 
ment, the  defendant  can  not  question  the  sufficiency  of  the  original 
paragraph  on  appeal.  Travellers  Ins,  Co.  v.  Martin,  155 

18.  Venire  de  Novo. —  When  Lies. — A  venire  de  novo  will  be  awarded  only 
when  the  verdict  is  defective  in  form.  Ross  v.  Hobson,  166 

19.  Striking  Out  Pleading.  —  Making  Part  of  Record. — If  part  of  a  pleading 
is  stricken  out  on  motion,  no  error  can  be  assigned  thereon  unless 
such  part  of  the  pleading  is  made  a  part  o(  the  record  by  a  bill  of 
exceptions.  Holland  v.  Holland,  196 

20.  Same. — Overruling  Motion  to  Strike  Out  not  Error. — Overruling  a  motion 
to  strike  out  a  part  of  a  pleading  is  not  such  an  error  as  will  reverse 
the  case.  Ih. 

21.  Amendmtnt  of  Oomplaini  After  Evidence  Heard. — It  is  not  error  to  allow 
an  amendment  to  a  complaint  after  the  evidence  is  heard,  even  though 
such  amendment  has  the  efi'ectto  make  a  bad  complaint  a  good  one. 

Toledo,  etc.,  R.  R.  Co.  v.  Stephenson,  SOS 

22.  Sustaining  Demurrer — Harmlen  Error. — Where  a  demurrer  was  sus- 
tained to  a  paragraph  of  answer,  Hud  all  the  evidence  that  could  have 
been  given  to  support  said  paragraph  was  admissible  under  other  par- 
agraphs, the  errtir,  if  such  it  was,  in  sustaining  the  demurrer,  is  not 
an  available  error  on  appeal.  Butler  v.  Thornburg,  237 

28.  SubstUuiion  of  Defendant.  — Railroad. — Consolidation  ofCompanies.^\\  here, 
in  an  action  to  recover  dam  iges  for  personal  injuries  airainst  a  rail- 
road company,  it  was  shown  to  the  court  by  verified  petition  that  after 
the  commencement  of  the  suit  the  then  defendant  corporation,  with 
cert'<in  other  railroad  corporations,  had  merged  and  consolidated  their 
respective  rights  and  francliises,  and  had  thereby  formed  a  new  and 
consolidated  corporation,  which  had  succeeded  to  all  the  rights  and 
assumed  all  of  the  liabilities  of  all  the  original  corporations,  includ- 
ing the  liability  for  the  appellee's  cause  of  action,  it  was  proper  for 
the  court  to  permit  the  substitution  of  said  new  and  consolidated  cor- 
poration in  place  of  the  original  defendant. 

Louisvilley  etc.,  R.  R.  Co.  v.  Summers,  24I 

24.  Complaint. — Harmless  Errw. — Where  the  jury  found  for  the  plaintiff 
on  the  second  paragraph  of  his  complaint,  erroneous  rulings  respect- 
ing the  first  paragraph  were  harmless.  PuterbaughY.  Puterbaugh,S8S 

25.  Answer. — Replij  in  G^^neral  Denial. — Proof  Under. — The  plaintiff,  under 
a  reply  of  general  denial,  is  not  confined  to  negative  proof  in  denial 
of  the  facts  stated  in  the  answer,  but  may  introduce  proof  of  facts 
independent  of  those  nlleged  in  the  answer,  but  which  are  inconsistent 
therewith,  and  tend  to  meet  and  break  down  the  defence. 

Balue  V.  Sear,  301 

26.  TriaL — Failure  of  Party  to  Appear, — Where  a  party  fails  to  appear  wheo 
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a  case  ia  called  for  trial,  a  jury  need  not  be  impanelled  to  try  the 
caose.    The  trial  may  be  had  before  the  court.   Coleman  v.  Floyd^SSO 

27.  iSbme. — 8wU  to  Enforce  lAena. — How  Triable. — So  its  to  enforce  liens  are 
triable  by  the  court.  16. 

28.  Same, — Suit  to  Enforce  Lien. — Money  JudffmenL — OompUnnt. — Demurrer. 
— In  a  suit  to  enforce  a  lien,  if  the  complaint  is  sufficient  to  entitle 
the  plaintiff  to  a  money  judgment,  it  will  prevail  against  a  demurrer. 

lb. 

.29.  BepeaHng  Inetruetione  UnneeesaarUy, — It  is  error  for  the  court  to  repeat 
in  the  charge  rules  of  law,  though  applicable  to  the  case,  in  such 
form  as  to  give  to  them  such  an  undue  promineuce  that  they  may 
mislead  the  jury.  Fowler  y.  Wallace,  347 

80.  Same. — Contradictory  Tmstrueiiona, — The  court  can  not  by  contradictory 
instructions  leave  to  the  jury  the  duty  of  determining  which  of  the 
two  lines  of  iostructions  shall  be  followed,  or  what  rule  of  law  shall 
control  the  case.  lb. 

31.  Same, — Objections  to  J^'d«nee.— Specific  objections  to  evidence  must  be 
stated  to  the  trial  court,  and  the  objections  as  stated  must  be  brought 
into  the  record  on  appeal.  lb. 

32.  Supreme  Court. — Insufficiency  of  Brief . — Where  a  brief  filed  in  the  Su- 
preme Court  contains  nothing  but  a  bare  assertion  of  errors,  no  ques- 
tion is  presented  thereby  for  the  consideration  of  the  court. 

Bonnel  v.  Shirley,  S69 

83.  Demurrer.^'When  Sustaining  of  Unavailable  Error. — There  is  no  availa- 
ble error  in  sustaining  a  demurrer  to  a  paragraph  of  an  answer  where 
the  same  evidence  is  admissible  under  other  paragraphs  of  the  answer 
which  are  allowed  to  stand.  Racer  v.  State,  etc,  S9S 

34.  Motion  to  Dismiss  Appeal. — Bill  of  Exceptions. — Unless  the  motion  to 
dismiss  an  appeal  from  a  board  of  county  commissioners  is  incor- 
porated in  a  bill  of  exceptions,  no  question  of  the  lower  court's  ruling 
thereon  is  presented  on  appeal  to  the  Supreme  Court. 

McCoy  V.  Able,  4^7 

85.  Same. — Objection  to  Jurisdiction. — An  objection  that  the  court  has  no 
jurisdiction  of  the  subject-matter  may  be  interposed  at  any  time,  and 
such  objection  needs  for  its  exhibition  neither  a  formal  motion  nor  a 
bill  of  exceptions.  lb. 

36.  Motion  to  Make  More  Specific. — How  Made  Part  of  Becord. — A  motion  to 
make  a  complaint  more  specific  is  not  a  part  of  the  record  unlei;8 
brought  into  such  record  by  a  bill  of  exceptions. 

Line  v.  State,  ex  ret,  468 

37.  Same. — Demurrer  to  Complaint  in  Action  on  Bond. — Specifications  (f  Error, 
— Assignment  of  Error, — The  particular  ruling  on  a  demurrer  to  sep- 
arate breaches  of  a  bond  assigned  in  the  complaint  must  be  specified 
in  the  assignment  of  error  to  present  on  appeal  a  question  on  a  ruling 
thereon.  Ih. 

88.  Same. — Suil  on  Judgment  Pending  Appeal— Varties  are  not  precluded 
from  suing  on  a  judgment  or  from  prosecutingcollateral  or  independ- 
ent proceedings  after  an  appeal  is  taken,  although  a  supersedeas  is 
granted.  fb. 

89.  Answer. — FUinq  During  Trial. — As  to  whether  an  answer  should  be  perr 
mitted  to  be  ifilei  in  a  cause  during  trial  is  a  matter  of  discretion 
with  the  court,  and  can  only  be  taken  advantage  of  when  there  is  an 
abuse  of  discretion.  Havens  v.  Oard,  5S£ 

40.  Error. — Improper  Assignment  of. — M(^Mnfor  New  DriaL — Error  can  only 

Vol.  131.— 41 


642  INDEX. 

be  assigned  on  a  question  that  was  presented  and  ruled  upon  by  the 
court  below,  ard  where  a  motion  for  a  new  trial  in  the  court  below 
was  to  the  whole  cause,  and  the  assignment  of  error  wus  in  the  ruling 
of  the  court  '*  in  overruling  appellant's  motion  for  a  new  trial  on  the 
cross  complaint,"  there  is  no  question  presented  for  the  decision  of 
this  court  on  appeal.  Klinger  v.  Smilfir,  5S4 

PRECEPT. 

See  Municipal  Corforatiokb,  1,  5  to  10. 

PRIORITY  OF  LIEN. 
See  Dbainaoe,  1. 

PROMISSORY  NOTE.  , 

See  Married  Woman,  1 ;  Partnership,  4. 
1.  Aiyafr/e  in  Bank. — Note  ErecuUed  by  Illegal  Corporation. — ^The  maker  of  a 
note,  payable  in  bank,  to  an  illegal  corporation,  which  is  afterwards 
annulled  by  a  decree  of  court  is,  as  against  an  innocent  endorsee  of 
the  note  for  yaloe,  estopped  to  deny  its  existence  or  its  capacity  to 
contract.  BriclUey  v.  Edwards,  $ 

%  Payable  in  Bank, — Tton^er  to  Flainiiff  Withoui  Consideration. — Answer. — 
Siifficieney  of, — In  an  action  upon  a  promissory  note,  payable  at  a  bank 
in  this  State,  when  it  is  averred  in  the  complaint  that  it  was  trans- 
ferred before  due,  for  value,  and  was  taken  by  ihe  plaintifi*  in  good 
faith,  etc.,  an  answer  is  good  which  avers  thut  the  note  was,  and  at 
all  times  had  been^  the  property  of  the  payee ;  thut  the  plaintifi*  had 
no  actual  interest  in  it,  and  that  it  was  transferred  to  nim  without 
consideration,  for  purposes  of  collection  only,  and  to  prevent  the  de- 
fendant pleading  as  a  set-off  against  it  certain  indebtedness  due  to 
him  from  the  pajee.  Deuel  v.  NewUn,40 

PROXIMATE  CAUSE. 
See  Railroad,  8. 

PUBLICATION. 
See  NoncE. 

QUIETING  TITLR 
See  Taxes,  4. 

1.  Cnnveyavce  of  Land. — Oral  Contrndfor. — Pari  Performance, — Comp/ainf. — 
MoUonlo  Make  More  Specific. — The  complaint  alleged  that  the  phiintiff 
was  a  nephew  of  the  deceased,  and  hud  lived  with  him  manv  yenrs; 
that  he  was  the  sole  heir  of  the  deceased,  and  claimed  to  be  the  owner 
of  the  hind  described  in  the  complaint,  the  title  to  which  he  was 
seeking  to  quiet;  that  deceased  entered  into  a  parol  contrnct  with 
the  plaintiff  agreeing  to  convey  said  premises  to  him,  in  consideration 
of  love  and  af^ction,  and  for  the  further  consideration  that  the  plain- 
tiff would  assist  with  his  labor,  time  and  money  in  the  erection  of 
a  house  and  barn  on  the  premises,  and  take  possession  when  m^r- 
rieil,  and  occupy  the  sime  and  mnke  valuable  and  permanent  im- 
provements, and  that  the  plaintiff  should  pny  deceased  for  life  one- 
naif  of  the  crops  raised  on  the  premises.  The  complaint  further 
alleged  that  the  pin intiff  accepted  the  proposition  and  performed  his 
part  of  the  contract  in  full,  but  that  the  deceased  died  without  ful- 
filling his  part  of  the  agreement;  that  defendant  claimed  title  to  such 
premises,  adverse  to  plaintiff,  and  that  her  claim  was  without  rights 
and  CHst  a  cloud  on  plaintiff's  title. 

Heldy  that  a  motion  to  make  the  complaint  more  specific  was  properly 
overruled,  and  that  it  was  not  necessary  to  give  the  items  of  the  con- 
sideration since  it  was  not  an  action  for  the  recovery  of  money. 
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Seldf  also,  that  as  the  complaint  showed  that,  prior  to  deceased's  death, 
the  plaintiff  had  done  all  he  had  agreed  tu  do,  the  time  for  making 
the  conveyance  was  not  material.        I'tUerbaugh  v.  Puterbaugk,  288 

2.  Same—'ComplairU. — CompeMnti/m  tn  Damages.  —  Under  the  statutes  of 
this  State,  in  a  suit  to  quiet  title,  where  the  plaintiff  seeks  relief  upon 
an  oral  contract  for  the  sale  of  land,  it  is  not  necessary  to  aver  in  the 
complaint  that  the  plaintiff  can  not  be  compensated  in  damages  re- 
suiting  from  a  breach  of  the  contract.  lb. 

8.  Same, — Actum  for, — TrlabU  by  Jury. — The  action  to  quiet  title  was  not 
one  ''of  exclusive  equity  jurisdiction  prior  to  the  18th  day  of  June, 
1852"  (section  409,  K.  U.  1881),  but  is  a  statutory  action  triable  by 
jury,  as  were  all  actions  at  l«w  when  the  statute  of  1881  went  into 
force.    Martin  y.  Martin^  118  Ind.  227,  distinguished.  R, 

BAILEOAD. 

See  CovBNANT ;  Mastieb  and  Sebyaht,  4;  Kegulqence,  2,  6, 12, 14, 16, 

19;  Telbspahs. 

1.  Setting  Out  Fire  en  Right  of  Way. — Sufficiency  of  CompUnnt-r-Tov  a  com- 
plaint held  sufficient  in  an  action  against  a  railroad  company  for 
burning  plaintiff's  property,  see  opinion. 

Chicago,  etc.,  R.  R,  Co,  v.  Williams,  SO 

2.  Same  — Evpfence, — In  such  action  the  evidence  tended  to  show  that  on 
the  defendant's  right  of  way,  at  the  point  where  it  was  claimed  the 
fire  started,  dry  grass  and  weeds,  both  standing  and  cut,  lying  in 
swuths  extended  up  close  to  the  line  of  the  rails  ;  that  pnssing  loco- 
nio'ives  frequently  dropped  coals  of  fire  which  sometimes  set  fire  to 
the  ties;  that  the  weather  was  dry,  and  the  wind  was  blowing  in  a 
direction  which  would  carry  fire  toward  the  plaintiff's  land,  and  that 
a  line  of  fire  extended  from  that  point  to  pbdntiff 's  land. 

Held,  that  the  evidence  was  sufficient  to  sustain  a  verdict  for  plaintiff.   lb, 

3.  Same — Negligence. — Pi-orimaie  Cause. — Where  the  evidence  shows  that 
otiier  lands  intervened  between  the  right  of  way,  where  the  fire  orig- 
inated and  the  plaintiff's  land,  over  which  said  other  lands  the  fire 
burned  before  reaching  his  land,  and  thnt  it  burned  several  days  be- 
fore it  was  finally  subdued,  being  partially  subdued  several  times,  and 
again  breaking  out,  defendant  is  not  relieved  from  liability  on  the 
ground  that  its  negligence  was  not  the  proximate  cause  of  the  injury. 
Pennsybnnia  Co.  v.  Whitlock,  99  Ind.  ]6,disapproved.  76. 

4.  Consii-ucfionof. —  Damages. — Right  of  Action. —  When  and  to  Whom  it  Ac- 
crues.— Does  not  Descend  to  Heir. — Answer — In  an  action  against  a  rail- 
road company  for  the  as^jessment  of  damages  occurring  by  reason  of 
the  construction  of  a  railroad  across  the  lands  of  the  plaintiff,  which 
lands  she  inherited  from  her  father  and  mother,  an  answer  is  ^ood 
which  pleads  facts  showing  that  the  cause  of  action  accrued  long 
prior  to  the  institution  of  plaintiff's  suit,  in  favor  of  the  then  owner 
of  the  lands,  and  that  the  right  to  recover  the  damage  vestpd  in  him 
at  that  time.  The  right  of  action  accrued  at  the  time  when  the  an- 
cestor might  have  maintained  an  action  for  the  damages  or  instituted 
proceedings  to  have  had  his  dumages  nssessed.  This  he  could  have 
done  as  soon  ns  the  ^rade  was  completed  through  the  land  connecting 
with  and  constituting  one  continnous  road-bed  for  many  miles  on 
either  side  of  the  land  as  shown  by  the  finding  of  facts.  Such  a  right 
is  a  chose  in  action  and  does  not  descend  to  the  heir  as  an  incident  to 
the  real  estate.  Harshbarger  v.  Midland  R.  W.  Co.,  177 

6.  Same. — Eiidence. — When  Proper  to  Strike  Out.. — In  such  an  action  it  was 
not  error  for  the  court  to  strike  out  and  take  from  the  consideration 
of  the  jury  certain  evidence  given  on  the  trial  with  reference  to  the 
administration  and  settlement  of  the  estate  of  plaintiff's  father,  the 
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complaint  proceeding  upon  the  theory  that  the  plflintiff  claimed  tlie 
right  to  have  the  damages  assessed  on  account  of  being  the  owner  of 
the  real  estate,  and  not  upon  the  theory  that  her  f either  owned  the 
land  at  the  time  the  cause  of  action  accrued,  and  that  the  chose  in 
action  descended  to  her  because  she  was  the  only  child.  lb, 

6.  OomplainL — Oonti'ibutary  Negligfinee, — Demurrer.  — Motion  to  Make  More 
l^tcific. — In  an  action  to  recover  damages  for  personal  injuries  result- 
ing in  death,  a  general  averment  in  the  complaint  that  the  party 
was  without  fault  is  sufficient,  unless  the  facts  specially  pleaded 
clearly  show  that  be  was  guilty  of  contributory  negligence.  Such  an 
averment  is  sufficient  to  wiihstand  a  demurrer  or  a  motion  to  make 
more  specific.  Peniieylvania  Co,  v.  McOarmack,  £60 

7.  Same, — QmUrtkction  of  Track. — Duty  as  to. — Co  Employee. — If  a  railroad 
company  so  negligently  constructs  its  tracks  and  side  tracks,  that  cars 
occupying  the  main  line  of  its  track  can  not  pass  cars  occupying  the 
adjacent  side  track  without  endangering  the  lives  of  the  employees 
charged  with  the  duty  of  moving  such  cars,  its  negligence  is  action- 
able If  one  of  its  employees  is,  by  reason  thereof,  killed  or  injured 
while  in  the  discharge  of  his  duty,  and  is  himself  without  fault,  and 
using  due  care,  such  company  is  liable  to  respond  in  damages.  It 
was  the  duty  of  the  company  to  contemplate  that  sooner  or  later  cars 
might  have  to  pass  each  other  at  each  and  every  point  on  the  two 
tracks.  It  is  no  defence  that  those  whose  acts  brought  such  cars  into 
such  dangerous  proximity  were  co-employees  with  the  one  injured,  lb. 

8.  Same. — Nepfigenee. — Procf  of  Custom. — It  w  as  proper  for  the  plaintiff  to 
show  that  it  was  customary  to  cut  moving  trains  at  the  station  where 
the  decedent  was  killed.  As  bearing  on  the  question  of  negligence 
and  tending  in  some  degree  to  show  whether  or  not  the  decedent  was 
negligent,  it  was  competent  to  prove  that  he  was  or  was  not  doing  his 
work  in  the  usual  and  customary  way.  lb. 

9.  Same. — Instructiona  to  Jury. — Prefatory  Staiement, — Cofniribuiory  Neyli- 
genee. — An  instruction  to  the  jury  which  fairly  and  tersely  states  all 
of  the  material  facis  necessary  to  be  established  by  the  plaintiff  to 
entitle  him  to  recover  is  not  objectionable  on  the  ground  that  the  jury 
might  fail  to  make  the  necessary  connection  between  the  prefatory 
statement,  **  If  you  shall  find  from  the  evidence,"  and  the  proposi- 
tions that  follow.  The  defendant  can  not  complain  of  a  clause  in 
said  instruction  which  informed  the  jury  that  to  entitle  the  plaintiff 
to  recover  the  intestate  must  have  beien  "  without  any  fault  or  negli- 
gence on  his  part."  lb. 

10.  Pereonai  Injuries. — Defective  Appliance. — Knowledge  of  Company. —  What 
Complaint  Must  Aver. — In  an  action  aniinst  a  railroad  company  to  re- 
cover damages  for  injuries  resulting  m  the  death  of  brakeman,  which 
injuries  it  is  averred  in  the  complaint  were  caused  by  the  defective 
condition  of  a  brake-staff,  it  is  essential,  to  authorize  a  recovery,  that 
the  plaintiff  should  allege  and  provethat  the  defect  which  caused  the 
injury  was  known  to  the  defendant,  or  was  such  as  with  reasonable 
diligence  should  have  been  discovered. 

Chicago,  etc.,  R.  R.  Go.  v.  Fry,  SX9 

11.  Same. — Knowledge  of  Defect. — Special  Findings. — There  can  not  be  a  re- 
covery for  the  plaintiff  in  such  an  action,  where  the  special  findings 
of  the  jury  not  only  do  not  state  facts  from  which  an  inference  of 
notice  of  the  defect  arises,  but  on  the  contrary  states  that  upon  in- 
spections made  at  different  times  and  places  no  defect  was  found  in 
the  brake-staff,  and  that  such  defects  as  existed  could  not  have  been 
discovered  without  taking  the  brake-staff  off  the  car  and  striking  it 
with  a  hammer.  lb, 

12.  Same. — D^e^ine  Appliance  on  Foreign  Car.-^Inspection  rf  by  D^endasU 
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Company, — Where  the  car  with  the  defective  brake-staffdid  not  belong 
to  the  defendant,  but  to  another  railroad  company,  and  was  only 
temporarily  in  use  by  tlie  defendant,  and  came  to  it  loaded,  the  fact 
that  the  car  had  been  iu  the  possession  of  the  defendant  for  nearly 
two  weeks  prior  to  the  accident,  was  not  of  itself  sufficient  to  charge 
the  defendant  with  notice  of  the  defects.  The  inspection  which  a 
company  is  required  to  make  of  a  foreign  car,  tendered  it  by  another 
company  for  transportation  over  its  linesj  must  be  made  with  reason- 
able care,  so  as  to  furnish  its  employees  with  reasonably  safe  Hppli- 
aiices  for  use  in  the  discharge  of  their  duties,  but  it  can  not  be  htrld 
liable  for  hidden  defects  which  could  not  be  detected  by  such  an  in- 
spection as  the  exigencies  of  traffic  will  permit.  lb, 

13.  Sume. — Arunver.^  Ignorance  of  Defect  by  DefendaiU. — A  parngraph  of  an- 
sw  r  was  good  »s  a  special  denial  to  the  complaint,  which  averred  * 
tliat  tiie  car,  with  the  defective  brake,  was  a  foreign  car,  etc.,  and 
that  the  defendant  had  no  knowledge  of  the  defect  before  the  hap- 
pening of  the  accident  and  could  not  have  discovered  it  by  careful 
examination.  lb, 

14.  Same. — Answer.^ Inspection  of  Appliances  by  Employees. — Rules  oj  Corn- 
puny, — Reply.— k  paragraph  of  answer  was  filed  to  the  complaint 
which  set  out  a  rule  of  the  railroad  company  requiring  its  brakemen 
to  examine  and  know  for  themselves  that  the  brakes,  ladders,  etc., 
which  they  were  to  use  were  in  proper  condition,  and  if  not  to  put 
them  in  condition,  or  report  for  repairs.  It  was  further  averred  tliat 
the  decedent  h^d  knowledge  of  this  rule,  but  was  negligent  in  failing 
1o  make  an  examination  of  the  brake- staff*  and  report  it  out  of  repair 
before  the  car  left  the  point  of  starting  on  the  trip  on  which  he  was 
injured.  Ignorance  of  the  defect  on  the  part  of  the  defendant  was 
also  averred. 

Htld^  that  wiiile  the  above  paragraph  of  answer  was  little  more  than  a 
special  denial  of  the  complaint,  it  was  not  error  to  overrule  a  demur- 
rer to  the  same. 

Held^  also,  th:it  a  paragraph  of  reply  to  said  paragraph  of  answer  was 
good  which  showed  that  the  deceased  was  not  furnished  with  the  ap- 
pliances, nor  had  he  the  opportunity  to  make  the  inspection  required 
by  the  rules  of  the  company.  lb. 

15.  dmniruction  of. —  Writ  to  Assess  Damages.— Siaiute  of  Limitations. — A  peti- 
tion for  a  writ  to  assess  the  damages  occasioned  by  the  construction  of 
a  railroad  over  the  petitioners'  lands,  under  the  provisions  of  sections 
905-912,  B.  S.  1881,  is  barred  by  the  fifteen  years'  statute  of  limita- 
tions. Shortle  v.  Terre  Batite,  etc.,  R.  R.  Co.,  3S8 

16.  Sam^e, — Remainderman  May  Appli/  for  Writ  — Intervening  Life-Estate. — 
Statute  of  Limitations. — A  remainderman  is  entitled  to  "pply  for  the 
writ,  and  the  intervening  life-estate  is  no  barrier  to  the  exercise  of 
the  right  to  have  his  damages  assessed.  The  fact  that  there  is  an 
intervening  life-estate  will  not  prevent  the  statute  of  limitations  from 
running.  lb. 

17.  &ime. — Conveyance  of  Right  of  Way, — Ansioer. — An  answer  to  such  a  peti- 
tion which  pleaded  in  bar  to  the  entire  application  that  some  of  the 
petitioners  had  conveyed  the  right  of  way,  is  bad  on  demurrer.  The 
fact  that  some  of  the  petitioners  had  conveyed  the  right  of  Wfly  is  no 
bnr  to  the  right  of  those  who  had  not  done  so,  to  have  their  damages 
assessed  lb 

1 8.  Same  — Right  of  Way. — A  greemen  t  to  Fenc^. — A nswer. — A  n  a  n  swer  to  such 
a  petition  is  bad  which  averred  entry  upon  and  occupancy  of  the  right 
of  w:iy  in  controversy  with  the  consent  of  the  petitioner,  and  an 
agreement  on  the  part  of  the  petitioners  to  convey  such  right  of  way, 
in  consideration  of  the  railroad  company's  agreement  to  fence  the 
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saraei  and  compliance  bv  the  railroad  company  on  its  part.  The  duty 
to  fence  tlie  road  w.ib  a  duty  imposed  upon  tlie  railroad  comp.iuy  ly 
laW|  and  a  promise  to  perform  that  duty  was  no  consideration  for  an 
iigreement  on  the  part  of  the  petiiioners.  76. 

19.  Jiale  of  ^peed.^A  railway  company  m^y  not  run  its  trains  in  a  pop- 
ulous city  at  the  same  rapid  rate  of  speed  it  may  in  the  country  and 
escape  liability  on  the  ground  that  it  may  run  such  trains  at  any  rate 
of  speed  it  choose  to  do  so. 

Cleveland,  etc,  K.  W.  Co,  v.  Harrington,  4S6 

20.  Same, — Ordinance  Regulating  the  Speed  of  Trains,  Validity  of. — An  (»rdin- 
ance  of  a  city  requiring  a*l  trains  within  the  limits  to  be  run  at  a 
speed  not  over  four  miles  an  hour,  if  its  enactment  is  authorized  by 
a  statute,  is  valid,  and  evidence  will  not  be  heard  that  such  ordinance 
is  unreasonable,  and  therefore  void.  lb. 

21.  Sinie, — Failure  to  Enforce  OrdinoLnee. — A  railway  company  violating 
an  ordinance  by  running  its  trains  at  a  rate  faster  than  is  allowed  by 
the  terms  of  such  ordinance,  can  not  set  up  us  a  defense  that  the  offi- 
cers and  citizens  of  the  city  have  never  enforced  such  ordinance, 
although  it  has  been  enacted  many  years  before.  lb. 

22.  Sime. —  Person  Approaching  Track,  When  Should  Look  for  Coming  Trains 
—  the  court  will  not  undertake  to  say  to  the  jury  just  how  many  feet 
from  a  railroad  track  a  person  approacliing  a  crossing  should  look 
for  approaching  trains  before  attempting  to  cross  such  track,  but  will 
leave  that  question  to  the  jury.  lb, 

23.  Same. — Requirenuni  of  Perwn,  Approaching  Crossing. — All  the  law  re- 
quires of  a  person  about  to  cross  a  rail  road. track  at  a  public  high- 
way, is  to  use  ordinary  care  to  avoid  injury.  lb. 

24.  Same.  —  Omtpany  Orr/anized  Under  Special  Charter. — No  Right  to  Rct/uhte 
Speed  in  Cities  or  T"Wns  Reserved.—The  speed  of  the  trains  of  a  mil  way 
company  org  tnized  under  a  special  law  of  the  State  may  be  regulated 
by  a  municipal  ordinance  enacted  in  pursuance  of  a  general  statute, 
altliough  no  reservation  to  regulate  the  speed  of  such  company's  trains 
is  inserted  in  such  special  charter.  lb. 

25.  Cnntribvjlory  Negligence. —  Repli/.—Sufficienej/  of. — Where  a  traveller  in 
attempting  to  cross  a  railroad  track  looks  in  but  one  direction,  from 
which  he  is  expecting  a  train,  and,  in  going  upon  said  track,  he  is 
struck  by  a  train  coming  from  the  opposite  direction  and  is  injured  ; 
and  if,  before  entering  upon  said  track,  he  could  have  looked  in  the 
opposite  direction  to  a  consideriible  dist«nce  along  said  track,  and 
could  have  seen  the  approaching  train  which  struck  him,  but  failed 
to  look  in  that  direction,  and  is  injured  by  said  train,  he  is  guilty  of 
contributory  negligence  and  can  not  recover. 

Thornton  v.  Cleveland,  etc,  R,  W,  Co.^  49S 

26.  Same. — A  traveller  has  no  riglit  to  look  for  danger  from  a  given  point 
and  then  close  his  eyes  and  pass  upon  the  track,  and  the  failure  of  the 
company  to  give  the  proper  signals  is  no  excuse  for  his  lack  of  dili- 
gence, lb. 

27.  AppropHation  to  Aid. — County  Commissioners, — Change  of  Township  Boun- 
daries—  Ti-ansfer  of  Pi-operfy  Thereby, — lAfibility  of  for  Appropriation. — 
Taz  Levy — Nntic^. — The  board  of  commissioners  of  a  county,  at  the 
June  session,  1882,  ordered  that  a  tax  be  levied  upon  all  the  taxable 
property  within  a  certain  township  in  said  county,  to  aid  in  the  con- 
struotion  of  a  proposed  railroad,  an  election  held  in  said  township 
having  resulted  in  favor  of  such  nn  appropriation.  At  the  time  said 
tax  was  ordered  to  be  'evied,  all  of  the  appellant's  properly  in  s-^id 
county  was  situated  and  assessed  for  taxes  in  a  township  which  had 
voted  against  an  appropriation  for  said  railroad.    The  board  of  com- 
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missionerSi  in  March,  1S83,  changed  the  boundaries  of  said  township, 

and  by  such  change  the  properly  of  the  ap)>ellant  in  said  county  was 

transferred  to  the  township  which  had  Toted  in  tuvor  of  the  appro- 

priutiiMi. 
Heldf  that  the  property  of  the  appellant  so  transferred  after  the  order  for 

the  levy  was  made,  but  before  the  tax  was  in  fact  levied,  was  liable 

for  its  proportion  of  the  same. 
Held,  also,  th>ii  no  notice  is  required  of  the  levying  of  a  tax  authorized  or 

directed  by  law.  Lake  Shores  etc.^  R.  W.  Co.  v.  Smithy  612 

28.  Same,— Appeal  from  Order  of  Btxtrd. — An  appeal  from  the  order  of  a 
board  of  county  comjuissiooers  levying  a  tax  in  aid  of  a  railroad, 
goes  til  the  circuit  court  it>r  trial  as  an  original  cause,  and  vacates  ihe 
order  of  the  board  and  the  judgment  of  the  circuit  c(turi  ordering  the 
levy,  which  judgment  Wiis  rendered  after  the  change  of  bounditries, 
would  make  the  appellant's  property  liable  for  i|s  proportion  of  the 

tax.  lb, 

• 

29.  Same. —  When  Levy  Should  be  Made, — Right  to  Make  After  Time  Fixed. — 
Though  the  law  requires  the  levy  to  be  made  at  the  June  session  of 
the  board  of  county  commissioners  next  after  the  rate,  the  duty  to 
make  it  is  absolute,  and  the  power  to  make  it  is  not  lost  by  a  failure 
to  exercise  it  at  the  right  time.  lb, 

30.  Crossing  Hiyhway. — DtUy  to  Restore  to  Previovs  Condition. — Failure  to  do 
so. —  Liability  for  Damages.— \i  is  the  duty  of  a  railroad  company  upon 
building  its  railroad  across  a  highwiiy,  to  restore  the  highway  as 
neirly  as  possible  to  its  preyious  condition,  and  failing  to  do  so  the 
company  is  liable  for  damages  sustained  on  account  of  injuries  re- 
ceived  by  reason  iA  the  unsafe  condition  in  which  it  was  left,  provided 
the  injured  party  used  care  <-ommensurate  with  the  apparent  danger. 

Louisville f  etc.^  JR.  JR.  Co.  v.  Pritchard,  664 

REAL  ESTATE. 

1.  Conveyance. — EquiiahU  TUle.-^  Purchaser  with  Notice. — Execution  Creditor, 
—  When  not  bona  fide  Pui-chcuer. — A.  executed  a  deed  to  B.  for  certain 
real  esttte  on  the  19th  day  of  October,  1885.  B  thereafter  sold  the 
1m nd  to  G.  and  delivered  the  deed  he  had  received  from  A.  to  C.'s 
agent,  and  the  same  not  having  been  recorded,  was  destroyed,  and  A. 
made  a  conveyance  directly  to  C.  Subsequently  A.  executed  another 
deed  to  B.,  reciting  as  a  reason  for  so  doing  the  loss  or  destruction 
of  the  prior  deed.    C.  afterward  conveyed  the  land  to  D. 

Hddy  that  I>.  acquired  a  good  title  to  the  land  as  against  an  execution 
creditor  whose  claim  rested  upon  a  sheriff's  sale  made  on  a  judgment 
rendered  on  the  26th  day  of  February,  1886,  against  A.  and  others. 

Heldf  also,  that  at  the  time  the  judgment  was  rendered,  A.  had  no  estate 
or  interest  in  the  land  upon  which  the  judgment  could  fasten,  and 
that  B.  was  the  equitable  owner  of  the  land,  if  not  the  legal  owner, 
and  that  against  a  prior  equitable  title  a  judgment  can  not  prevail.  . 

Bdd^  also,  that  G.  being  a  bona  fide  purchaser  in  all  that  the  term  implies, 
her  grantee  acquired  title  even  if  he  purchased' with  notice. 

£k/d,  also,  that  an  execution  creditor  who  buys  at  his  own  sale  is  not  a 
bona  fide  purchaser  within  the  me^minjir  of  the  law. 

Old  NaVl  Bank,  etc.,  ▼.  Findley,  SS5 

2.  Same.—Stntute  of  Frauds  —  When  Creditor  can  not  Take  Advantage  of — A 
creditor  can  not  take  advantage  of  the  statnte  of  frauds  to  aToid  a 
sale  of  lands  made  by  the  debtor,  although  the  latter  might  have 
done  so  if  he  had  elected.  25. 

Z,  Same.— Conveyance  to  Defraud  Creditors. — Innocent  Orantee. — Protection 
{^.—Presumption  of  Good  Faith.— U  a  conveyance  is  made  with  intent 
to  defrand  creditors,  and  the  grantee  does  not  participate  in  the 
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fraud,  and  pays  a  valuable  consideration  for  the  realty,  hia  rights 
and  the  rights  of  liis  grantees  are  secure  against  such  creditors.  The 
presumptiuu  is  in  favor  of  good  faith,  and  unless  overcome  makes  a 
prima  facie  case.  lb, 

4.  Same, —  VoLurUary  Return  of  Deed. — Title  not  Reoeaied. — The  voluntary 
return  of  a  deed  to  the  grantor  for  the  avowed  purpose  of  cancell»> 
tioi)  does  not  revest  the  grantee  with  title.  Speer  v.  Speer,  7  Ind.  178^ 
and  Thompson  v.  2*humpaon,  9  Ind.  323,  distinguished.  lb. 

5.  I^irol  FVomise  to  Convey.— Sialtde  of  Frauds. — Part  Performanee.'^OonM' 
erntion, — The  fact  that  the  plaintiff  agreed  to  take  possession  as  part 
of  the  consideration  for  the  promised  conveyance,  did  not  destroy 
the  effect  of  possession  as  part  perfornianoe,  taking  the  case  out  of 
the  statute  of  frauds.  Puterbaugh  v.  Puterbaugh,  888 

6.  Siimji. — Cunsideralion  of  Affection. — The  fact  th  a  t  affection  formed  an  ele- 
ment  of  the  con; ideration  does  not  impair  the  force  of  the  contract.  lb, 

7.  Same. — SpecuU  Verdict. — Possession  as  Tenant. — The  statement  of  the 
special  verdict  that  relying  on  the  contract  with  the  deceased,  and 
with  his  knowledge  and  consent,  plaintiff  and  his  wife  entered  into 
possession  of  the  land  in  controversy,  and  had  been  in  the  peaceable, 
uninterrupted  and  exclusive  possession  thereof  up  to  the  death  of  the 
deceased  and  to  the  present  time,  excludes  the  inference  that  posses- 
sion was  taken  as  tenant,  because  it  appears  that  it  was  'taken  under 
a  '  ontract  for  the  conveyance  of  the  land,  lb, 

8.  Judgment  for  Possession  of  and  for  Damages, — Occupying  Claimant — In- 
junction.—  Merger  of  Judgments. — Proceedings  under  the  occupying 
claimants'  act  are  entirely  independent  of  the  principal  action  for 
the  recoverjy  of  the  land,  except  that  they  have  the  effect  to  stay  the 
issnance  of  the  writ  of  possession  until  the  rights  of  the  occupying 
claimant  nre  determined  and  adjusted.  After  the  occupying  claim- 
:*nt's  rights  have  been  determined,  the  other  party  may  pay  the  amount 
due  him  ns  such  occupying  claimant,  and  issue  a  writ  for  possession, 
and  nlso  an  execution  for  the  collection  of  his  judgment,  for  the 
amount  in  each  judgment  is  fixed  independently  of  the  other. 

Hollingaworth  v.  Stumph^  64S 

RECORDING. 
See  Mechanic's  Lien,  3. 

REDEMPTION. 
See  MoBTGAGE,  3,  4. 

REFORMATION  OF  INSTRUMENT. 

See  MORTQAGE,  1. 

RESCISSION  OF  CONTRACT. 
See  Fraud,  1. 

RES  JUDICATA. 
See  FoRKEB  Adjudication. 

RIGHT  OF  WAY. 
See  Covenant;  Railroad,  18. 

SALE. 
See  Decedents'  Estates,  1 ;  Partnership,  4,  5. 

SCHOOLS. 

See  School  Districts. 

1.  Teacher. — Vote  of  District  Not  to  Employ. — Enjoining  Trustee  Intistmg  (m- 
Employing  Such  Person. — A  trustee  of  a  township  has  no  power  to  em- 
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<  ploy  any  teacher  for  a  school  whom  a  majority  of  those  entitled  to 
▼ote  at  a  school  meeting  of  such  school  have  decidedi  at  any  regular 
school  meeting  thereof,  they  do  not  wish  employed  ;  and  the  patrons 
of  such  school  may,  b/ injunction,  prevent  such  trustee  employing  as 
teacher  a  person  ^hom  they  have  thus  decided  they  do  not  desire. 

O'Brien  v.  Mohs,  99 

2.  Same, — Appeal  from  TtusUe  to  CkmiUy  SuperiniendenL — Finality  of  Decis- 
ion,— Injunclvm — The  decision  of  a  county  school  superintendeiit,  on 
appeal  from  a  trustee,  that  a  certain  person  shall  not  be  emp  oyed, 
over  the  protest  of  the  patrons  of  a  school  district,  is  (inal  and  bind- 
ing upon  such  trustee ;  and  obedience  thereto  may  be  compelled  by 
injunction.  lb. 

3.  Same, — Befusalof  Trustee  to  Decide. — Right  of  Appeal — The  refusal  <^f  a 
trustee  to  decide  a  matter  properly  presented  to  him  can  not  prevent 
the  person  asking  a  decision  appealing  the  matter  so  submitted  to 
him  to  the  county  school  superintendent ;  for  the  refusal  of  the  trustee 
to  decide  is  a  decision  against  the  person  who  made  the  request  for  a 
decision.  /6. 

4.  Sime. — Oorutruetion  of  StcUutCf  Rights  of  School  Pairona, — A  statute  de- 
claring the  right  of  taxpayers  of  a  school  district  to  de(;lare  who 
shall  be  the  teacher  of  their  children  must  be  construed  liberally  so 
as  to  advance  such  right,  and  is  not  to  be  so  construed  as  to  hamper 
or  destroy  it.  lb, 

SCHOOL  TRUSTEE. 

1.  Tax  Levy  for  Special  School  Pay-posea.— Refusal  of  Avdiior  to  Enter  Levy  — 
Mandamus. — Where  the  trustee  of  a  school  township  makes  and  files 
in  the  auditor's  office  of  the  county  his  annual  t<ix  levy  for  special 
school  purposes,  and  the  au'ditor  refuses  to  m»ke  the  assessment,  or 
to  enter  a  levy  upon  the  duplicate,  a  mandamus  proceeding  to  com- 
pel him  to  do  so  is  properly  brought  in  the  name  of  the  State  on  the 
relation  of  the  school  trustee.  His  duty  does  not  end  when  he  makes 
and  reports  the  levy  which  the  statute  requires  him  to  make  and  re- 
port, but  continues  until  he  has  done  what  it  is  reasonable  to  do  to 
recover  the  collection  of  the  special  tax  levied  by  him. 

Cole  V.  State,  ex  rel,  691 

2.  Same. — Petition  for  l^andamus  — Interest  of  Trvstee  Need  Not  be  Aveiretl.'^ 
The  petition  in  such  a  case  need  not  specifically  aver  that  the  relator 
has  a  special  interest  in  the  performance  of  the  duty  which  he  :)8ks 
the  court  to  coerce  the  auditor  to  perform.  Where  the  facts  pleaded 
show  the  special  interest,  a  specific  allegation  is  unnecessary.         lb. 

8.  Same. — Abtise  of  Discretion  by. — Return  to  Writ  of  ^fandate. — Insufficiency 
of, — An  averment  in  a  paragraph  of  return  to  the  alternative  writ  of 
mandate  that  the  levt  made  by  the  board  of  county  commissioners 
was  sufficient  for  special  purposes,  and  that  there  wus  no  necessity  for 
the  levy  made  by  the  relator,  adds  no  force  to  the  return.  The  law 
invests  the  trustee  with  a  discretionary  power  to  determine,  within 
the  prescribed  limits,  the  amount  of  the  levy,  and  no  other  officer  or 
officers  can  exercise  that  power.  An  abuse  of  that  discretion  must  he 
shown  before  the  courts  will  interfere.  lb, 

4.  Same. — Pleading  Custom. — A  paragraph  of  return  to  the  alternative 
writ  of  mandate  is  bad  which  alleges  that  the  defendant,  in  refusing 
to  make  the  assessment,  etc.«  was  following  a  custom  which  had  long 
prevailed  in  the  auditor's  office.  The  duties  of  the  trustee  and  auditor 
are  prescribed  by  law,  and  what  the  law  prescribes  castom  can  not 
affect.  lb. 

6»  Same, — Leoy  for  Special  School  Tax. — Caunfy  Commissioners  Need  not  Ap- 
prove.— ^The  trastee  of  a  school  township  is  authorized  by  law  to  levy 
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a  special  school  tax  without  the  approval  or  concurrence  of  the  board 
of  county  commissiuners.    Section  44t>7,  B.  S.  1881.  lb, 

SET-OFF. 
See  Pabtnebship,  4.     • 

SLANDER  AND  LIBEL. 

1.  Ecllenee  of  DefendanCs  Pecuniary  Condition, — Tn  notions  for  slander, 
evidence  of  the  deieudant's  pecuniary  condition  is  competent. 

Fowler  v.  Wallace,  S47 

2.  iAime,  -In  an  action  of  slander  or  libel,  for  imputing  the  commission 
of  a  crime  to  the  plaintiff,  a  plea  of  justification  must  be  proved  be- 
yond a  reasonable  doubt.  •  lb. 

SPECIAL  FINDING. 

See  Fraudulent  Conveyance,  2;  Insurance;  Railroad,  11;  Ver- 
dict, 4. 

1.  Evidentiary  Facia. —  Use  of  Word  *'Exeeuied  "  in.— Statements  of  eviden- 
tiary facts  should  not  be  inserted  in  a  special  finding,  and  will  not  be 
considered  on  appeal.    For  use  of  the  word  "executed,'^  in  a  special 
■finding,  as  applied  to  a  deed,  see  opinion.  Smith  v.  James,  ISl 

2.  Same.  ^  New  Trial. — AsaaUinfi  ConelusionB  of  Law  by. — A  motion  f(»r  a 
new  trial  is  proper  where  there  is  a  special  finding;  but  it  is  not  a 
proper  mode  of  assailing  the  correctness  of  the  conclusions  of  law.  76. 

8.  When  too  Late  to  Requent. — After  a  general  finding  has  been  announced 
by  I  he  court,  it  is  too  late  for  a  party  to  request  the  court  to  make  a 
special  finding.  Brundage  v.  Deschler,  174 

4.  Statement  of  Fact. — Exception  to  Conclusions  of  Law. —  What  ii  Admiis. — In 
a  suit  to  recover  the  possession  of  land  with  damagrs  for  its  deten- 
tion, the  court  in  its  special  finding  of  facts,  after  stating  the  reason- 
able rental  value  of  the  land  for  various  periods,  stated  'M hat  the 
damages  accruing  to  the  plaintiff  by  being  kept  out  of  the  possession 
of  s  <id  real  estate  from  ihe  date  of  said  last  demand  to  the  time  of 
the  trill  of  this  suit  is  the  sum  of  two  hundred  dollars." 

Heldf  that  said  final  clause  of  the  finding  is  a  finding  of  fact,  and  not  a 

conclusion  of  law. 
Held,  also,  that  an  exception  to  the  conclusions  of  law  is  an  admission 

that  the  facts  are  fully  and  correctly  found.  Blair  v.  Blair,  194 

5.  Can  not  be  Amended  After  Judgment. — A  special  finding  can  not  be 
amended  and  defects  in  the  same  supplied  on  motion  of  one  of  the 
parties  to  a  suit  after  the  rendition  of  the  judgment. 

Hartlepp  v.  Whitely,  Easier  &  Kelly  Co.,  64$ 

SPECIAL  LAW. 
Bee  Ck>N8TrnrrioNAL  Law,  5 ;  Natural  Gab,  3. 

SPECIAL  VERDICT. 
See  Real  Estate,  7 ;  Verdict,  2,  6. 

STATUTE. 

See  Abatement;  Change  op  Venue,  4 ;  Constitutional  Law,  2 ;  Coun- 
ty Superintendent,  2;  Drainage,  1,  6;  Elections,  2. 4 ;  Eminent 
Domain,  6;  Married  Woman,  1;  Mechanic's  Lien,  1,  4,6;  Mu- 
nicipal Corporations,  7 ;  Natural  Gas  ;  New  Trial.  2;  Parties, 
4:  Practice,  14,  15;  Quieting  Title,  3;  Railroad,  16;  School 
Trustee,  5 ;  Taxes,  3,  4,  6 ;  Trespass. 

STATUTE  CONSTRUED. 
See  Mortgage,  2 ;  Schools,  4 ;  Survey. 
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STATUTE  OF  FRAUDS. 
See  Real  Estate,  2,  5. 

STATUTE  OF  LIMITATIONS. 

See  ADMiNKrraATOR's  Salk,  1 ;  Marriage  Contract,  2,  3;  Pleading, 

15 ;  Railroad,  Id,  16 ;  Trespass* 

STAY  OF  PROCEEDINGS. 

Petition  for. — Necesaafy  Averments, — Another  Action  Pending. — In  an  action 
fur  judgment  on  a  note  and  for  foreclosure  of  a  mortgage,  where  there 
is  a  petition  for  a  stay  of  proceedings,  in  so  far  as  the  foreclosure  of 
the  mortgage  is  concerned,  until  tlie  final  determination  of  n  cause 
between  the  same  parties  then  pending  in  the  Supreme  C'ourt  for  the 
cancellation  of  the  mortgage,  the  petition  is  addressed  to  the  equity 
side  of  the  court,  and  must  affirmatively  state  facts  showing  a  de- 
fence, and  that  such  defence  is  properly  pleaded  and  presented  in  the 
case  on  api>eal,  and  that  the  otiier  aciion  is  prosecuted  in  good  faitli, 
and  with  a  reasonablcf  prospect  of  success.    Horman  ▼.  HartmetZf  668 

STENOGRAPHER'S  REPORT. 
See  Bill  of  Exceptions,  5,  6,  8. 

STREET  IMPROVEMENT. 
See  Municipal  Corporationb. 

SUBROGATION. 
See  Vendor  and  Vendee,  2. 

SUMMONS. 

Service  of.^Betum  of  Sheriff.— To  what  Creiit  EniitUd.—The  return  of  the 
sheriff  endorsed  on  a  summons,  showing  that  it  had  been  duly  and 
regularly  served,  is  evidence  of  a  high  grade,  and  nbundantly  suffi- 
cient of  itself  to  sustain  a  finding  and  judgment  of  the  court  that 
there  was  proper  service  of  the  summons.   Murrer  y.  Security  Co,^  S5 

SUPREME  COURT. 

See  Practice,  32. 

Weight  of  Evidence. — Where  there  is  some  evidence  upon  every  materiRl 
question  necessary  to  sustain  the  finding  of  the  court,  the  same  will 
tfot  be  disturbed  on  appeal.  Balue  v.  Sear,  SOI 

SURETYSHIP. 
See  Husband  and  Wife,  1,2;  Married.  Woman. 

SURFACE  WATER. 

1.  Tounuhip  Authorities  Cowiing  on  Adjoining  Land — Injunction. — A  town- 
ship can  not  collect  water  along  a  public  highway  therein,  in  nn 
artificial  channel,  and  then  cause  it  to  flow  upon  the  adjoining  lands 
of  a  private  individual  in  a  greatly  increased  quantity;  and  its  ofP- 
cers  may  be  enjoined,  to  prevent  such  flowage.  City  of  North  Veiyion 
V.  VoegleTy  103  Ind  314,  distinguished.      Patoka  Tp,  v.  Hopkins,  I4£ 

2.  Same. — Court  Directing  Place  and  Mrfhod  of  Constructing  Township  Diains. 
— A  court  cnn  not  direct  how  or  when  drains  shall  be  cnnstrucied  by 
highway  officers,  for  the  control  of  that  matter  is  committed  to  those 
officers,  and  not  to  the  courts.  lb. 

SURVEY. 

Boundary  Lines. — Evidence  of— Statute  Construed.  A  survey  made  under  the 
provisions  of  section  5955,  R.  S.  1881,  is,  during  the  period  of  three 
years  thereafter,  prima  facie  evidence  of  the  corners  and  lines  estab- 
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lished  thereby,  and  after  that  time,  no  appeal  having  been  taken,  it 
becomes  conclusiye  evidence  of  the  same.  Sinn  y.  King,  ISS 

TAX  OOMMISSIONERa 
Stale  Board, — Power  to  Punish  for  Contempt. — So  much  of  the  tax  law  of  1889, 
as  attempts  to  confer  upon  the  State^Board  of  Tax  Commissioners 
power  to  fine   and  imprison  for  contempt  is  uoconstitutional. 

Langenburg  y.  Decker,  471 
TAX  DEED. 

See  Taxes,  4. 

TAXES. 
See  School  Trustee,  1,  5. 

1.  Injunetion, — A  tax-payer  who  asks  that  the  collection  of  a  tax  assets- 
ment  be  enjoined  must  pay  or  tender  the  sum  rightfully  assessed. 

Smith  V.  Rude  Bros.,  etc.,  Co.,  ISO 

2.  Same. — Noiiee. — Pleading. — In  an  action  by  a  corporation  to  enjoin  the 
collection  of  a  tax  assessment,  if  the  complaint  contains  no  allegation 
that  notice  of  the  meeting  of  the  board  of  equalization  was  not  given, 
ii  will  be  presumed  that  notice  was  given  according  to  law,  and 
where  it  appears  that  the  board  was  in  session  it  will  be  presumed 
that  it  was  organized  and  convened  according  to  law.  lb, 

8.  Same.—  Valuation  of  CorporaU  Slock.— Notice.— HectiouB  6367, 6358,  R  S. 
1881,  provide  that  *'  the  auditor  shall  annually,  on  the  meeting  of  the 
county  board  of  equalization,  lay  before  said  board  the  schedule  and 
statement''  required  to  be  made  and  delivered  to  the  assessor  by 
corporations,  aud  that  the  **  board  shall  value  and  assess  the  capititl 
stock.'' 
Held,  thnt  this  is  sufficient  notice  to  the  corporation  that  its  capital 
stock  will  be  valued.  The  act  of  March  9th,  1889,  does  not  apply  to 
such  a  case.  lb. 

4.  Sam^. — Quieting  TUle- — Tax  Deed. — Description. — In  an  action  to  quiet 
title  by  the  holder  of  a  tax  deed,  the  provision  of  the  act  of  1881 
(Elliott's  Supp.,  section  2143),  that  if  the  plaintiff's  title  is  invalid, 
the  amount  due  shall  be  ascertained  and  the  lien  declared  and  fore- 
closed, applies  as  well  to  a  defect  in  the  description,  as  tc  any  other 
defect  in  the  steps  necessary  to  pass  a  valid  title,  and  prooi  of  the 
mi^idescription  may  be  made  without  special  allegation  of  the  mis- 
description. Travellers'  Ins.  Co.  v.  Martin,  15& 

6.  Same. — Imperfect  Description  of  Land  —  Lien  for  Taxes  not  Defeated  Thereby. 
— While  an  imperfect  description  of  the  land  in  a  tax  deed  will  de- 
feat the  title,  yet  it  will  not  defeat  the  lien,  if  the  purchaser  can  show 
what  property  was  intended  to  be  taxed.  lb. 

6.  Same  — Interest. — Where  the  State's  lien  for  taxes  has  been  transferred 
to  the  purchaser,  and  a  deed  has  been  issued,  interest  is  computed  at 
twenty  per  cent,  per  annum.     Elliott's  Supp ,  section  2143.  lb, 

7.  Enjoining  Collection  of  Taxes. — Part  Vcdld.  —  Tender  or  Offer  to  Pay  Mast  be 
Shown. — Where  the  complaint  shows  that  part  of  the  taxes,  the  collec- 
tion of  which  is  sought  to  be  enj* lined,  are  vitlid,  and  there  is  no  offer 
or  tender  to  pay  them,  the  complaint  can  not  withstand  a  demurrer 
for  want  of  facts.  Smith  v.  Union  County,  etc..  Bank,  tOl 

8.  Change  of  Boundaries. — New  Property. — When  the  territorial  boundary 
of  n  body  politic,  or  corporation,  is  extended  so  as  to  include  new  and 
additional  property,  such  property  is  thereby  8ubject*^d  to  taxation 
in  like  manner,  and  to  the  same  extent  as  the  property  previously 
included  withiu  the  corporation,  and  this  is  so  even  though  such 
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taxation  be  for  the  purpose  of  paying  pre-existing  debts  of  the  cor- 
poration. Lake  Shore,  etc.,  R,  W.  Co.  v.  Smith,  61$ 

TENAUT8  BY  ENTIRETIES. 
See  HnaBAND  and  Wirx,  I. 

TENDER. 
See  LiXN ;  Taxes,  7. 

TITLE. 
See  MoBTQAQE,  6 ;  Real  Estate,  4. 

TOWNSHIP  TRUSTEE. 

1.  OffictT  of  OhU  and  School  Townshipi, — Liable  in  Same  Action  for  Both 
Funds. — A  township  trustee  is  an  officer  of  both  the  ciyil  and  school 
township,  and  be  gives  but  one  bond  for  both,  and  is  liable  in  the 
same  action  for  funds  due  both,  and  can  not  be  required  to  set  out 
the  funds  of  each  in  separate  paragraphs.     Ro8S  v.  State,  ex  rel.,  648 

2.  Same, — Qmversion  of  Funds  by. — Evidenee, — Where  a  township  trustee, 
who  is  sued  for  money  converted  by  him,  offers  to  testify  in  his  own 
behalf  that  he  paid  out  a  certain  sum  of  money  borrowed  for  the  town- 
ship, with  which  he  failed  to  charge  himself  in  piyment  of  certain 
orders  issued  and  outstanding  at  the  time  he  entered  upon  his  duties 
as  trustee,  such  proffered  testimony  was  properly  excluded,  there  be- 
ing no  preliminary  proof  making  such  testimony  proper,  if  admissible 
at  ail;  for  the  law  requires  a  trustee  to  make  report  of  his  prot  eed- 
ings  accompanied  with  proper  vouchers,  and  make  settlements  with 
the  board  of  commissioners,  and  also  to  make  a  record  of  the  same.  lb, 

TRESPASa 

See  Railboad,  15. 

Tortious  Entry  upon  Lands. — Statute  of  Limitations. — Change  of  Ownership. — 
Bailroad. — An  action  for  damages  for  a  tortious  entry  upon  lands  by 
a  railroad  company  must  be  brought  within  six  years  after  the  cause 
of  action  has  accrued.  The  action  will  not  lie  where  there  has  been 
a  change  of  ownership  since  the  original  trespass,  and  suit  was  brought 
more  than  six  years  after  the  commission  of  the  trespass,  but  less  than 
six  years  after  the  defendant  succeeded  in  ownership  to  the  original 
trespasser.    Section  292,  R.  S.  1881. 

Pickett  V.  Toledo,  etc.,  R.  R.  Co.  669 

TRIAL. 

See  Pbactice,  26. 

TRIAL  BY  JURY. 

See  Quieting  Title,  3. 

When  Cause  can  not  he  Withdrawn  from  Jury.— After  a  cause  has  been  sub- 
mitted to  the  jury  for  trial,  the  evidence  introduced,  argument  had, 
and  the  jury  has  retired  for  consideration,  it  is  too  late  for  the  court 
to  reconsider  its  ruling,  and,  without  the  consent  of  both  parties,  with- 
draw the  cause  from  the  jury  and  decide  it  on  the  evidence  that  had 
gone  to  the  jurv.  Hendry  v.  Crandall,  42 

TRUSTEE. 

See  Chattel  Mobtgaoe. 

Beneficiarifs  Notice  of  Creation  of  Trust  Fund.— It  is  not  necessary  that  the 
neneficiary  of  a  trust  should  have  requested  or  have  knowledge  of 
the  creation  of  the  fund  to  enable  him  to  maintain  a  suit  therefor. 

Plaut  V.  Storey,  46 
VENDOR  AND  VENDEE. 

See  Real  Estate. 
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1.  Enforeing  Lien  of . — Insofvency  of  Vendee — A  vendor's  lien  may  be  en- 
forced without  reference  to  the  insolvency  of  the  purchuser. 

Stevens  v.  Flannagan,  122 

2.  Anumplion  of  Mortgage, — SvJbrogaiion,  —  fiijundioru — Lien.  —  Veeedentt^ 
E'ilatee. — Defendant's  father  conv<yed  to  liim  p:trt  of  a  tract  ot  ]}>nd. 
Theconsideraiion  for  the  conveyance  was  the  assumption  of  and  the 
agreement  on  the  part  of  the  defendant  to  pay  certain  mortgages  on 
the  whole  tract.  The  balance  of  the  tract  wtiit  to  the  defendant's 
mother  by  will.  1  he  defendant  failed  to  pny  off'  the  mortguges,  ai.d 
agreed  with  iiis  mother  if  she  would  do  so,  by  the  execution  of  a  new 
mortgage  on  her  portion  of  the  tract,  that  he  would  pay  off  the  mort- 
gage so  to  be  executed  by  her.  The  mother  fullilled  her  part  of  the 
agreement  and  then  died. 

HeUf  that  the  claim  of  her  estate  against  the  defendant  was  one  for  pur- 
chase-money of  his  land,  the  mother  having  the  right  to  be  subrogated 
to  the  same  rights  as  her  husband  would  have  had  if  he  had  paid  the 
debt  and  that  her  udministrator  might  maintain  a  suit  to  have  it  de- 
clared a  lien  on  the  defendant's  land  though  the  mortgage  defendant 
agreed  to  pay  was  not  yet  due,  and  to  enjoin  the  defendant  from  sell- 
ing or  encumbering  said  land,  it  being  shown  in  the  complaint  that 
he  had  no  other  means  with  which  to  pay  off  said  mortgage. 

Wilson  V.  Burgettf  246 

8.  Payment  on  Contract  of  Purchase. — Vendee^s  Lien, — Where  a  vendee  pays 
money  to  the  vendor  upcm  a  contract  for  the  conveyance  of  the  l»nd, 
and  the  latter  can  not  or  will  not  convey,  the  former  may  enforce  a 
vendee's  lien  for  the  money  paid  upon  the  contract  of  purchase. 

Coleman  v.  Floyd,  SSO 

VENIKE  DE.NOVO. 

See  Practice,  11, 18. 

VERDICT. 

See  Instbuctions  to  Jury,  3 ;  Interrogatories  to  Jury,  1 ;  Neoli- 

OENCB,  StolO. 

1.  OeneraL — Answers  to  LUeiTogatories. — Irreconcilable  Confiiet, — All  fair  in- 
tendments will  be  made  in  favor  of  the  general  verdict,  and  answers 
to  interrogatories  can  not  prevail  against  it,  unless  they  are  in  irre- 
concilable conflict  with  it.  For  analysis  of  evidence  showing  that 
there  is  not  an  irreconcilable  conflict  between  the  general  verdict  and 
answers  to  interrogatories,  see  opinion.  Chicago^  etc.^  R.  H^.Cb.v.  Hedges, 
118  Ind.  5,  distinguished.  Toledo,  etc.,  R.  R,  Co.  v.  Adams,  S8 

2.  Special. —  Whan  Sufficient.— Surplusage. — A  special  verdict  will  be  sus- 
tained if,  after  eliminating  improper  matters,  it  contains  facts  suffi- 
cient to  sustain  a  judgment.  Reeves  v.  Grottendick,  107 

8.  Weight  of  Evidence  — Where  there  is  testimony  which  is  susceptible  of 
an  interpretation  that  will  sustain  the  verdict  the  same  will  not  be 
disturbed.  Evansville,  etc.,  JR.  JR.  Co,  v.  Talbot,  221 

4.  OeneraL — Special  Finding. — If  the  special  findings  can,  upon  any  rea- 
sonable hypothesis,  be  reconciled  with  the  general  verdict,  the  latter 
will  control.  The  court  is  bound  to  make  every  reasonable  presump- 
tion in  favor  of  the  general  venlict,  which,  of  necessity,  involves  a 
finding  upon  every  material  qnestion  in  issue.  The  court  can  not 
presume  anything  in  aid  of  the  special  findings,  but  is  limited,  so  far 
as  they  are  concerned,  to  the  specific  facts  actnally  found. 

LouiscHle,  etc.,  R.  R.  Co.  v.  Summers,  84I 

6.  When  vrUlnot  be  Disturbed. — Where  there  is  evidence  tending  to  sustain 
the  verdict  on  all  material  points,  it  will  not  be  disturbed. 

Pennsylvania  Co.  ▼.  McCottmicIo,  250 


en- 
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6.  SpeeiaL — Substance  of  Issuer. — If  the  special  verdict  states  such  facts  as 

sustain  the  substaoce  of  the  issues,  it  is  sufficient.     It  is  not  neces-  j 

sarj  that  matters  should  be  proved  precisely  as  pleaded. 

I*uU:rbaugh  v.  Futerbaugh,  S88 

WITNESa 

See  Practice,  14. 

Oompeieney  of  Mf/rigagee  in  Fortdosure  Suit  when  Mortgagor  ia  Dead, — In  a 
suit  to  loreclose  a  mortgage,  where  the  mortgagor  is  dead,  the  mort- 
gagee is  not  a  competent  witness  to  any  matter  which  occurred  prior 
to  the  death  of  the  mortgagor.  Holland  v.  Holland,  196 

•  WRITS  AND  PROCESS. 

See  Summons. 
WAIVER. 
See  Life  Insdbance,  2.  * 

WORDS  AND  PHRASES. 
See  Deed,  2,  4,  6 ;  Special  Finding,  1 ;  Will,  3, 4. 

WILL. 

1.  Making  of  by  Pernon  under  Quardianship. — The  adjudication  of  mental 
unsoundness  in  proceedings  for  the  appointment  of  a  guardian  for  a 
person,  while  it  conclusively  establislies  the  fact  of  his  inability  to 
manage  his  estate,  does  not  necessarily  establish  the  existence  of  such 
unsoundness  as  would  incapacitate  him  from  making  a  valid  will. 

Harrison  v.  Bishop,  161 

2.  Same, — Appointment  of  Qwtrdianfor  Person. — Evidence  of  Mental  Unwrnnd- 
ness. — Barden  of  Proof. — It  is,  however,  pHna  facie  evidence  of  such 
want  of  mental  power,  and  when  the  validity  of  a  will  is  properly  in 
question,  if  it  is  shown  to  have  been  executed  by  one  under  guardian- 
ship, the  burden  is  upon  those  who  seek  to  uphold  it  to  show  by  clear, 
explicit  and  satisfactory  evidence  that  at  the  time  it  was  executed 
the  maker  had  the  requisite  degree  of  mental  capacity.  /6. 

a  Conditional  Fee,— Meaning  of  Word  ''HeirV^Deuth  of  Child  Divesting 
Eatajte.'--A  testator  bequeathed  to  his  daughter  a  tract  of  land  on  the 
condition  that  if  she  should  die,  leaving  no  heirs  to  her,  then  the  land 
W.18  **to  revert  back  to*'  the  testittor's  '  estute,  and  be  divided  equally 
among  his  "  heirs,  and  the  same  was  not  to  be  sold  or  conveyed  until 
after  there  *'  should  be  an  heir  born  to  the  body  of  said  daughter  " 

Heldj  thsit  the  word  "heir"  meant  "child/' that  the  will  vested  in  the 
daughter  a  conditional  fee  in  the  land  subject  to  become  absolute 
upon  the  birth  of  a  child  to  hfr;  and  that  the  death  of  such  child 
before  her  death  did  not  divest  her  of  her  estate  in  the  land. 

Meld,  also,  that  where  a  child  was  born  to  the  devisee  the  condition  ceased 
to  exist,  and  that  an  absolute  power  of  disposition  and  a  limitation 
over  are  inconsistent  with  each  other.  EssicJt  v.  Caple,  JP(?7 

•4.  Fee  Simple  Estate.—The  Word'' Heirs'*  Corw^-u^d.— Where  a  will  gave  a 
certain  share  of  the  testator's  real  estate  to  his  daughter,  **  M.  K.,  and 
her  heirs  (exclusively)/'  she  took  a  fee  simple  title  to  the  real  estate 
subject  to  be  disposed  of  and  conveyed  by  deed  in  which  her  hu8b»nd 
should  join.  The  word  "heirs"  in  the  will  is  used  in  its  te<  hnical 
legal  sense,  and  vests  a  fee  in  the  first  taker.       Reddick  v.  tord,  SS6 

END  OF  VOLUME  131. 
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